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SP Bill 50-ML1  Session 2 (2006) 
 

1

Bankruptcy and Diligence etc. (Scotland) Bill 
 

1st Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 31 to 42 Section 197 
Schedule 4 Sections 1 to 30 
Schedule 1 Section 43 
Schedule 2 Sections 44 to 184 
Schedule 3 Sections 185 to 196  

Sections 198 to 203 Schedule 5 and 6 
Section 204 Long Title 

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 31 

Allan Wilson 
 

1 In section 31, page 29, line 13, after <32> insert <, (Ranking clauses)> 

Section 34 

Allan Wilson 
 

2 In section 34, page 30, line 35, leave out <to (6) below, and to any provision made under 
subsection (7)> and insert <and (5)> 

Allan Wilson 
 

3 In section 34, page 31, line 38, leave out subsections (7) and (8) 

Allan Wilson 
 

4 In section 34, page 32, line 4, leave out <This section is> and insert <Subsections (1) to (6) 
above, and any provision made under section (Ranking clauses)(1) of this Act, are> 

Allan Wilson 
 

5 In section 34, page 32, line 4, leave out <176 (preferential debts in winding up)> and insert 
<176A (provision for preferential debts and share of assets)> 

After section 34 

Allan Wilson 
 

6 After section 34, insert— 

<Ranking clauses 
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(1) The document granting a floating charge over all or any part of the property of a 
company may make provision regulating the order in which the charge ranks with any 
other floating charge or any fixed security (including a future floating charge or fixed 
security) over that property or any part of it. 

(2) Provision under subsection (1) above— 

(a) may displace in whole or part— 

(i) subsections (1) and (2) of section 34 of this Act; 

(ii) subsections (5) and (6) of that section; 

(b) may not affect the operation of subsection (4) of that section (whether as against 
subsections (1) and (2) of that section or other provision under subsection (1) 
above). 

(3) Accordingly, subsections (1), (2), (5) and (6) of that section have effect subject to any 
provision made under subsection (1) above. 

(4) Provision under subsection (1) above is not valid unless it is made with the consent of 
the holder of any subsisting floating charge, or any subsisting fixed security, which 
would be adversely affected by the provision. 

(5) A document of consent for the purpose of subsection (4) above may be registered in the 
Register of Floating Charges.> 

Section 36 

Mr Kenny MacAskill 
 

15 In section 36, page 32, line 15, leave out <but only> and insert— 

<(  ) An alteration made under subsection (1) above which— 

(ya) prohibits or restricts the creation of any fixed security or any other floating charge 
having priority over or ranking pari passu with the floating charge first mentioned 
in that subsection; or 

(za) increases the amount secured by the floating charge, 

may only be made> 

Mr Kenny MacAskill 
 

16 In section 36, page 32, line 28, leave out subsection (3)  

Allan Wilson 
 

7 In section 36, page 32, line 28, after <from> insert <the scope of> 

Allan Wilson 
 

8 In section 36, page 32, line 29, leave out <of the property to which the charge relates> and insert 
<particular property, or class of property, which is subject to the charge> 
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Section 38 

Allan Wilson 
 

9 In section 38, page 33, line 2, leave out <(within the meaning of section 247(2) of the Insolvency 
Act 1986 (c.45))> 

Murdo Fraser 
 

17 In section 38, page 33, line 17, at end insert— 

<(  ) In subsection (2) above, a person has effectually executed diligence if— 

(a) the person has executed diligence before the floating charge attaches to the 
property comprised in the company's property and undertaking; and 

(b) the diligence has not been rendered ineffectual by virtue of section 37(4) of the 
1985 Act.> 

Allan Wilson 
 

10 In section 38, page 33, line 21, leave out <176 (payment of preferential debts in winding up)> and 
insert <176A> 

Allan Wilson 
 

11 In section 38, page 33, line 21, at end insert <; or 

(  ) paragraph 115(3) of Schedule B1 (attachment of floating charge on delivery of a 
notice by an administrator) to that Act.> 

Allan Wilson 
 

12 In section 38, page 33, line 21, at end insert— 

<(6) For the purposes of this section, reference to a company going into liquidation— 

(a) in a case where a court of a member State has under the EC Regulation 
jurisdiction as respects the company which granted the relevant floating charge, 
means the opening of insolvency proceedings in that State; 

(b) in any other case, is to be construed in accordance with section 247(2) and (3) of 
the Insolvency Act 1986 (c.45). 

(7) In subsection (6)(a) above— 

 “the EC Regulation” is the Regulation of the Council of the European Union 
published as Council Regulation (EC) No 1346/2000 on insolvency proceedings; 

 “court” is to be construed in accordance with Article 2(d) of that Regulation; 

  “insolvency proceedings” is to be construed in accordance with Article 2(a) of 
that Regulation; 

 “member State” means a member State of the European Union apart from the 
United Kingdom.> 
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Section 39 

Allan Wilson 
 

13 In section 39, page 33, line 24, leave out <section 34 so far as it concerns> and insert <sections 
34 and (Ranking clauses) so far as they concern> 

Section 41 

Allan Wilson 
 

14 In section 41, page 34, line 22, leave out from <regards> to <security> in line 24 and insert <it 
applies in relation to a deed or other document pertaining to a heritable security which is recorded 
in the Register of Sasines> 

Schedule 5 

Murdo Fraser 
 

18 In Schedule 5, page 172, line 6, at end insert— 

<(  ) After section 60(3) (which deals with the distribution of moneys by a receiver) insert— 

“(4) In subsection (1)(b) above a person has effectually executed diligence if— 

(a) the person has executed diligence before the floating charge attaches to 
the property comprised in the company's property and undertaking; and 

(b) the diligence has not been rendered ineffectual by virtue of section 37(4) 
of the Bankruptcy (Scotland) Act 1985 (c.66).”.> 

Murdo Fraser 
 

19 In Schedule 5, page 172, line 10, leave out from <an> to end of line 13 and insert <a person has 
effectually executed diligence if— 

(a) the person has executed diligence before the floating charge attaches to 
the property comprised in the company's property and undertaking; and 

(b) the diligence has not been rendered ineffectual by virtue of section 37(4) 
of the Bankruptcy (Scotland) Act 1985 (c.66).”.> 
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ENTERPRISE AND CULTURE COMMITTEE

EXTRACT FROM THE MINUTES

17th Meeting, 2006 (Session 2)

Tuesday, 13 June 2006 

Present: 

Richard Baker Shiona Baird 
Susan Deacon Murdo Fraser
Karen Gillon Christine May (Deputy Convener)
Alex Neil (Convener) Mr Jamie Stone

Apologies were received from Michael Matheson. 

Also present: Kenny MacAskill MSP.

Murdo Fraser declared an interest as a member of the Law Society of Scotland.

Bankruptcy and Diligence etc. (Scotland) Bill: The Convener moved S2M-4481—

That the Enterprise and Culture Committee considers the Bankruptcy and 
Diligence etc. (Scotland) Bill at Stage 2 in the following order: part 2, part 14, 
part 1, parts 3 to 13, parts 15 to 16; and that each schedule is considered 
immediately after the section that introduces it.

The motion was agreed to. 

Bankruptcy and Diligence etc. (Scotland) Bill: The Committee considered Part 2 
of the Bill at Stage 2 (Day 1). 

The following amendments were agreed to (without division): 1, 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 12, 13 and 14. 

Amendments 15 and 17 were moved and, with the agreement of the Committee, 
withdrawn. 

The following amendment was not moved: 16. 

Sections 32, 33, 35, 37, 40 and 42 were agreed to without amendment. 

Sections 31, 34, 36, 38, 39 and 41 were agreed to as amended

The Committee ended consideration of the Bill for the day section 42 having been 
agreed to
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Scottish Parliament

Enterprise and Culture 
Committee

Tuesday 13 June 2006

[THE CONVENER opened the meeting at 14:01] 

Bankruptcy and Diligence etc 
(Scotland) Bill: Stage 2

The Convener (Alex Neil): I welcome everyone 
to the 17th meeting this year of the Enterprise and 
Culture Committee and ask everyone to switch off 
their mobile phones and BlackBerries. 

Before we continue, I should tell members that 
this is Seán Wixted’s last meeting before he joins 
the external liaison unit. On behalf of the 
committee, I thank Seán for his sterling work. Let 
us hope that he nominates us all for some of the 
more exotic visits that he will be organising. 

Christine May (Central Fife) (Lab): You can go 
on those, convener. 

The Convener: I welcome Shiona Baird back 
from her recent absence. We have received 
apologies from Michael Matheson, and Christine 
May has indicated that she has to leave the 
meeting at about 3.15pm. 

At this point, I welcome to the meeting Allan 
Wilson, his team of officials and Kenny MacAskill 
for our stage 2 consideration of the Bankruptcy 
and Diligence etc (Scotland) Bill.  

I move, 
That the Enterprise and Culture Committee considers the 

Bankruptcy and Diligence etc. (Scotland) Bill at Stage 2 in 
the following order: part 2, part 14, part 1, parts 3 to 13, 
parts 15 to 16; and that each schedule is considered 
immediately after the section that introduces it. 

Motion agreed to.

The Convener: I take it, then, that Richard 
Baker does not dissent. 

Richard Baker (North East Scotland) (Lab): 
No. 

The Convener: We now move on to 
consideration of amendments. The marshalled list 
of stage 2 amendments has been circulated to 
members and we will go through it in the normal 
way. 

Section 31—Register of Floating Charges

The Convener: Amendment 1, in the name of 
the minister, is grouped with amendments 2, 3, 4, 
6 and 13. 

The Deputy Minister for Enterprise and 
Lifelong Learning (Allan Wilson): Before I begin, 
I, too, wish Seán Wixted all the best in his new 
post. I know that my officials have been very 
pleased with the way in which he has co-operated 
with them during his time on the committee and, 
like the convener, I hope that he does not forget 
his friends when he moves to the external liaison 
unit. 

This group of minor and technical amendments 
is intended more to clarify the meaning of the 
legislation than to change it substantially. In 
lodging the amendments, we have listened to 
stakeholders’ suggestions on how the provisions 
in this part of the bill might be clarified. 

Amendment 6, the main amendment in the 
group, seeks to bring together provisions on 
ranking agreements. Ranking becomes important 
when a company becomes insolvent and has to 
determine the order in which competing secured 
lenders are paid out. Some of the amendment is 
drawn from provisions that are already in the bill, 
while other parts of it seek to spell out the rules on 
ranking agreements. I intend to go through each of 
the proposed new subsections in turn. 

Proposed new subsection (1) is a reproduction 
of section 34(7), which amendment 3 seeks to 
delete. Subsections (2) and (3) clarify that the rule 
that floating charges rank by their date of creation, 
as set out in sections 34(1) and (2), may be 
displaced by a ranking agreement. 

The subsections also clarify that capping 
provisions can be altered by ranking agreement. A 
capping provision allows the holder of a second, 
later floating charge or later fixed security to 
protect the value of their security by giving 
notice—sometimes known as a capping notice—to 
the holder of the earlier floating charge, in which 
event the priority ranking of the earlier floating 
charge is restricted to the amount of the debt then 
outstanding, plus any further advances that the 
holder of the earlier floating charge was 
contractually obliged to make. Amendment 6 
clarifies that a capping provision can be altered by 
a ranking agreement. 

Subsection (2)(b) makes it clear that a ranking 
agreement cannot displace the rule set out in 
section 34(4) that a fixed security arising by 
operation of law has priority over a floating charge. 

Subsection (4) makes provision for requiring the 
consent of the holder of an existing floating charge 
or fixed security, where its position would be 
adversely affected by the provisions of a ranking 
agreement. The provision replaces section 34(8), 
which amendment 3 seeks to delete. It does not 
require the floating charge holder to subscribe to 
the actual document that grants the floating 
charge. In practice, it may often be impractical to 
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require the lender to grant consent by becoming a 
party to the floating charge document itself. As a 
result, subsection (5) provides that the lender may 
give consent in a separate document of consent, 
which may be registered by the borrower. As 
registration will be in the interests of the 
borrower—after all, it makes it clear to third parties 
that consent has been duly obtained—there is no 
need to impose a requirement to register. 

The other amendments in the group are either 
minor or consequential. Amendment 1 specifies 
that such documents of consent are registrable in 
the register of floating charges. Amendments 2, 3, 
4 and 13 are consequential. 

I move amendment 1. 

The Convener: Before I open up the discussion, 
I should remind members that this is not a 
question and answer session per se. The minister 
will answer any questions that you might have 
when he winds up. 

Christine May: I am grateful to the minister for 
clarifying the matter. I would also be grateful if he 
could give me an example of how the provision 
makes it more difficult for, say, the owner of a 
property to dispose of it in order to get out of 
paying his lawful dues. 

Moreover, I want to know whether the provision 
makes it easier for creditors—who, as we have 
heard in evidence, might be many—to get back as 
much as possible of what they are owed, in as 
clear a way as possible, and that that is registered 
and perfectly clear to anyone else who might have 
a claim against an individual. 

Allan Wilson: The amendments have nothing to 
do with those matters. Instead, they deal with the 
ranking of creditors when liquidation occurs. 

John St Clair (Scottish Executive Legal and 
Parliamentary Services): Creditors— 

The Convener: I am sorry—only the minister 
may speak. You may advise him, sotto voce. 

Allan Wilson: I am advised that there is the 
equivalent of a pecking order among respective 
creditors. That response does not address 
Christine May’s question, which no doubt will be 
raised again in the fullness of time. 

Amendment 1 agreed to.

Section 31, as amended, agreed to. 

Sections 32 and 33 agreed to. 

Section 34—Ranking of floating charges

Amendments 2 to 4 moved—[Allan Wilson]—
and agreed to.

The Convener: Amendment 5, in the name of 
the minister, is grouped with amendments 10 and 
11.  

Allan Wilson: Amendments 5 and 10 simply 
correct the same erroneous statutory reference in 
sections 34 and 38 by replacing the references to 
section 176 of the Insolvency Act 1986 with 
references to section 176A. Amendment 11 is a 
technical amendment. 

There are different events that trigger the 
attachment of a floating charge. Section 38 deals 
with the attachment of the floating charge on a 
winding up. A floating charge can also attach on 
the appointment of a receiver or the delivery of a 
notice by an administrator. The way in which 
attachment works on the appointment of a receiver 
or administrator is laid out in the Insolvency Act 
1986. The policy is that the reforms that are 
provided for in section 38 should not affect the 
relevant provisions in the Insolvency Act 1986. 

As section 38 stands, it already provides that 
there is no effect on sections 53(7) and 54(6) of 
the Insolvency Act 1986, which deal with the 
appointment of a receiver. There is also no effect 
on section 175—or 176A, as provided by 
amendment 10—on the process for the payment 
of preferential debts by the receiver or 
administrator. 

For completeness, amendment 11 adds a 
reference to paragraph 115(3) of schedule 81 of 
the Insolvency Act 1986, which provides for the 
attachment of a floating charge on delivery of a 
notice by an administrator. 

This amendment ensures that all provisions in 
the Insolvency Act 1986 for the attachment of a 
floating charge are unaffected by the reforms. 

I move amendment 5. 

Murdo Fraser (Mid Scotland and Fife) (Con): I 
do not necessarily want to oppose amendment 5 
or the other amendments in this group but I would 
like to ask the minister for a little clarity with regard 
to Executive policy. I am a little concerned that we 
have missed an opportunity to remove an existing 
problem in the law. The amendments merely 
exacerbate an existing problem relating to the 
interaction between preferential creditors, floating 
charge holders and secured creditors. I wonder 
whether the Executive might look again at the 
policy. 

Under section 34(2), a floating charge will be 
paid before a fixed security that is created after the 
floating charge is registered. That is the case even 
if the debtor company agreed to grant the security 
before the floating charge was registered.  

For example, on day 1, a company—we shall 
call it Alpha Ltd—might enter into a contract to 
grant a standard security to the Royal Bank of 
Scotland but, on day 2, it could grant a floating 
charge to the Bank of Scotland. If the floating 
charge is registered before the standard security is 
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registered and if Alpha Ltd goes into liquidation, 
the Bank of Scotland will be paid after the Royal 
Bank. That is the position at the moment when 
creditors in floating charges insist on the use of 
negative pledge clauses that regulate ranking. 

14:15 
However, a problem arises if we consider 

preferential creditors and the preferred debt under 
section 176A of the Insolvency Act 1986. At 
common law, a secured creditor will be paid 
before either of those preferred creditors. 
Therefore, if Alpha Ltd has a mortgage with the 
Royal Bank of Scotland and unpaid employees, 
the mortgage will be paid before the unpaid 
employees, but preferred creditors, such as 
unpaid employees or the preferred fund under 
section 176A, will be paid before floating charge 
holders as a result of section 34(9). Therefore, if 
Alpha Ltd has a floating charge with the Bank of 
Scotland and unpaid employees, the unpaid 
employees will be paid first. However, section 
34(2) already provides that where there is a 
floating charge and a secured creditor, the floating 
charge will prevail if the floating charge is 
registered first. So Alpha Ltd’s Bank of Scotland 
floating charge will rank above the Royal Bank of 
Scotland’s standard security. 

We have a problem if we add those three rules 
together. Where Alpha Ltd has unpaid employees 
or a creditor who forms part of the preferred fund 
under section 176A of the 1986 act, a floating 
charge in favour of the Bank of Scotland and a 
standard security in favour of the Royal Bank of 
Scotland that was registered after the floating 
charge, who should be paid first? The employees 
will be paid before the Bank of Scotland, the Bank 
of Scotland will be paid before the Royal Bank of 
Scotland and the Royal Bank of Scotland will be 
paid before the unpaid employees. There is a 
circle of priorities. That is an odd result. It is odder 
still that the Executive has not considered the 
matter as part of its reforms in introducing the bill. 
In such circumstances, how can a liquidator or 
receiver make adequate payment arrangements? 

There has been case law in England and Wales 
on similar problems—in re Portbase Clothing Ltd 
and other cases—but no conclusive decision has 
been reached. It would be unfortunate if we 
enshrined in legislation that is made under Scots 
law a problem that could be resolved only by 
litigation. Will the Executive consider the problem 
and perhaps come back with a proposal at stage 3 
to remedy it and ensure that the ranking of 
creditors is properly assessed? 

The Convener: I had spotted that problem too. 

Karen Gillon (Clydesdale) (Lab): After I did. 

The Convener: Are there any comments, 

debating points or questions? I am sure that the 
minister will need a minute or two before 
answering that question. 

Allan Wilson: In all seriousness, it is impossible 
for me to answer such a question in the detail that 
it deserves without having had advance notice of 
it. I hope that our future deliberations will be 
guided by that remark. 

Obviously, we have considered the general 
matter of the ranking of creditors. It is worth noting 
that the Scottish Law Commission thought that 
problems to do with competition in ranking were 
among the most difficult in insolvency, diligence 
and securities legislation, which is an important 
consideration for our current and future 
deliberations. 

We would be perfectly happy for Mr Fraser, any 
other member of the committee or the committee 
as a whole to write to us about the hypothetical 
situation that Mr Fraser has described, and we 
would be prepared to respond in equal detail on 
the current legal provisions and the changes that 
we have considered. I give an assurance that our 
minds are entirely open if Mr Fraser, any other 
member of the committee or the committee as a 
whole wants to show that there is a better way of 
proceeding and that we would be more than happy 
to lodge amendments at stage 3 that would bring 
clarity to the process, improve it in a consensual 
manner or would otherwise improve the current 
draft of the bill. That is an important point of 
principle. 

We have no objection to participating in that 
process but we would require greater notice in 
order that we can respond in detail to the complex 
scenario that Mr Fraser has outlined, in which 
case we would be happy to discuss the matter 
with him and other committee members. However, 
with due respect, I submit that the matter has no 
consequential bearing on amendments 5, 10 and 
11, which are to correct an erroneous statutory 
reference.  

Amendment 5 agreed to. 

Section 34, as amended, agreed to. 

After Section 34

Amendment 6 moved—[Allan Wilson]—and 
agreed to. 

Section 35 agreed to. 

Section 36—Alteration of floating charges

The Convener: Amendment 15, in the name of 
Kenny MacAskill, is grouped with amendments 16, 
7 and 8. I should point out that if amendment 16 is 
agreed to, it pre-empts amendments 7 and 8. 

9
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Mr Kenny MacAskill (Lothians) (SNP): 
Amendments 15 and 16 are being sought by the 
Law Society of Scotland and have been lodged on 
its behalf as opposed to on any party political 
basis.  

If I cast my mind back some 30 years, to when I 
studied Scots law 1 and commercial law, the 
purpose of floating charges was to facilitate 
commercial actions to grant some security without 
the burdens that can go with standard securities 
and other matters. The intention of the 
amendments is to retain the ethos of floating 
charges and to add, not detract, from what the 
Executive is correctly trying to do in the bill. At the 
same time, it is to facilitate a more entrepreneurial 
society.  

The bill unamended would require registration of 
an alteration of a floating charge for even a 
relatively minor reason. Clearly, minor matters 
may take place that present no great difficulty or 
danger to a ranking creditor or a security holder; 
therefore, the intention of amendment 15 is to 
prohibit or restrict the creation of a fixed security or 
any other floating charge having priority over or 
ranking pari passu with the original floating 
charge, or increasing the amount secured by the 
floating charge. Clearly, in those instances it is 
vital that any change is registered so that all 
parties and others are aware of it. However, there 
are other circumstances of a relatively minor 
nature where the free movement of commerce in 
entrepreneurial society would simply be inhibited 
by registration. 

The further amendments relate to that in terms 
of a blanket requirement for the registration of any 
property from the charge in all cases. Again, there 
are minor matters that may be of limited 
consequence, so it is a matter of bearing it in mind 
that we must ensure that the cases in which there 
is a clear consequence to others are registered. In 
those cases in which there is little impediment to 
others, we should allow the free movement of 
business without making floating charges unduly 
burdensome. The whole ethos of a floating charge 
is that it is not as burdensome as, say, a standard 
security.  

I move amendment 15. 

Allan Wilson: The principle underlying the 
creation of a public register of floating charges—
that is the important consideration that has been 
referred to by Kenny MacAskill—is that third 
parties dealing with companies should be able to 
rely on what is published in the register. That is 
why the bill provides that alterations to the terms 
of the charge must be registered. The bill does not 
prescribe deliberately what is to be included in the 
document registering the charge. As is the 
practice with standard securities, there is no need 
for the floating charge security documentation to 

contain all the details of what might be a 
voluminous contract. In the case of standard 
securities, a short form is all that is registered. 
However, in so far as the parties choose to put 
details into the floating charge document, we 
believe that it is right that third parties should be 
able to rely on what is on the register. There would 
be no point in having a register if what was on it 
was not a true and current record of the position. 

Another problem with the amendments is the 
practical consequences that could flow from them. 
For example, a floating charge need not extend to 
all the assets of the company that grants the 
floating charge; it may be confined to specific 
assets or a class of assets—for example, a fleet of 
cars. The amendments would make it possible for 
the scope of a floating charge to be extended to 
cover additional assets by private, unpublished 
agreement. That, too, would undermine public 
confidence in the register as a correct public 
record of what was covered by the charge. 

The Convener: Okay. Thank you. Christine 
May. 

Christine May: I listened carefully to Kenny 
MacAskill’s explanation of why he lodged the 
amendments and it sounded perfectly reasonable. 
However, it concerned me that there were no 
examples of the minor issues that would not need 
to be registered. If one of the purposes of the bill is 
to give greater certainty to those who are owed 
money as to what charges are in place, I am more 
inclined to accept what the minister says. Although 
it might be an irritation, it is better to have all the 
details there than not to have elements there 
because somebody has decided that they are 
minor. They may not be minor to those who are 
affected by them. 

Allan Wilson: Convener, I had not concluded 
my remarks. I had still to speak to the Executive’s 
amendments. 

The Convener: I am sorry. My apologies. 

Allan Wilson: I was about to invite Mr MacAskill 
to withdraw amendment 15 on the ground that the 
parties are free to prescribe what is registered in 
the floating charge document. 

I turn to amendments 7 and 8. Some of our 
stakeholders have suggested that the section as it 
stands would require the registration of other 
events, such as the sale of property covered by 
the charge, or an alteration in the rates of interest. 
The essence of the floating charge is its flexibility. 
Unless or until the company goes into liquidation 
or a receiver is appointed, the company should be 
able to deal with its secured assets as usual by, 
for example, selling them. It is not intended that 
normal business events of that kind should be 
registered. Amendments 7 and 8 are avoidance of 
doubt provisions. Property that is disposed of 
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during the normal course of business does not 
have to be registered as an alteration to the 
floating charge. However, when the scope of a 
floating charge is altered so that a particular asset, 
or assets, or type of asset is removed from the 
scope of the floating charge, that must be 
registered. 

With those assurances and the proviso that we 
are happy to engage in discussion around that in 
the interim, I ask Mr MacAskill to withdraw 
amendment 15. 

The Convener: Is that you finished, minister? 

Allan Wilson: Yes. 

14:30 
Murdo Fraser: I had better draw the 

committee’s attention to my entry in the register of 
members’ interests. I am a member of the Law 
Society of Scotland, although I do not agree with it 
about everything. I was interested to hear what 
Kenny MacAskill had to say and what the minister 
had to say in response. 

The Law Society seems to be trying to protect 
legal practitioners from excessive work—as a 
former lawyer I have to say that that is never a bad 
ambition—by ensuring that we do not end up with 
a lot of minor amendments to documents 
registered for a floating charge. My experience of 
such documents is that they are always extremely 
light in detail. To that extent, I would back up what 
the minister said. 

However, I see that the Law Society’s briefing 
note says that documents containing floating 
charges might contain provisions that regulate the 
contractual relationship between the company and 
the lender, such as the rate of interest payable on 
the loan. That might be the case, although my 
experience is that those provisions tend to be in 
separate side documentation and the terms of the 
actual documentation that is registered to support 
the floating charge are fairly sparse. 

So, I wonder whether the minister’s position 
might be counterproductive. The intention is to 
have as much disclosure as possible, but if things 
are left as they currently stand, will the 
consequence be that documents that create 
floating charges will be as sparse as possible, and 
parts of the contractual relationship will be 
contained in a side letter that the parties can 
amend without reference to the principal 
document? That would mean that we would end 
up with a very sparse register of public 
information. I am interested to hear the minister’s 
comments on that, although I am minded to 
support his position. 

Mr MacAskill: I have listened to Murdo Fraser 
and taken on board what the minister said, and we 

are not that far away from consensus. The 
minister’s amendments address some matters, 
although it might be that the Law Society will still 
have some further points that it will wish to be 
clarified, but given that the minister has 
undertaken to discuss those, I will seek to 
withdraw amendment 15 and either I or the Law 
Society will deal directly with the minister to see if 
we can reach a final agreement. 

Amendment 15, by agreement, withdrawn.

Amendment 16 not moved.

Amendments 7 and 8 moved—[Allan Wilson]—
and agreed to.

Section 36, as amended, agreed to.

Section 37 agreed to.

Section 38—Effect of floating charges on 
winding up

The Convener: Amendment 9, in the name of 
the minister, is grouped with amendment 12. 

Allan Wilson: Amendment 12 is the main 
amendment in the group. It covers an issue that 
was raised by the law firm Tods Murray it its 
evidence to the committee. It seeks to remedy a 
problem that was created as a result of a 
European Commission regulation on insolvency 
proceedings. The terms of the Commission 
regulation say that a Scotland-registered company 
can be wound up in other non-EC countries—
other than Denmark, which is not a party to the 
regulation—if it has its main centre of interest in 
that country or, in limited circumstances, if it has 
an establishment there. 

Amendment 12 will mean that such liquidations 
will trigger attachment as well as liquidation in 
Scotland. Amendment 9 is a consequential 
amendment that will tidy up section 38. 

I move amendment 9. 

The Convener: Does anyone want to say 
anything on the amendments? 

Murdo Fraser: Are we considering amendment 
12 in this group? 

The Convener: Yes. 

Murdo Fraser: Has the minister spoken to 
amendment 12? 

The Convener: Yes, he has. 

Allan Wilson: Amendment 12 is the main 
amendment in the group. 

Murdo Fraser: I am sorry—I got confused there. 

The Convener: You should not let Karen Gillon 
make you take your eye off the ball. 

Murdo Fraser: I will comment on amendment 
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12, if I may. 

The Convener: Of course. 

Murdo Fraser: I note that the Law Society of 
Scotland objects to amendment 12 and I ask for 
the minister’s comments on that. I think, having 
read the Law Society’s objection, that as with 
amendments that were lodged by Mr MacAskill, 
amendment 12 is intended to assist practitioners, 
but also creditors in some circumstances. 

The Law Society objects to the lack of a 
provision to ensure that persons who deal with a 
Scottish company are made aware that, as a 
result of insolvency proceedings’ having been 
opened in another country, the company’s floating 
charge has crystallised. Any third party who deals 
with the company could be prejudiced by an event 
of which he is unaware or of which his legal 
practitioner is unaware, and will have no means of 
discovering it before loss occurs. Normally, 
searches are conducted through Companies 
House to establish whether crystallisation has 
occurred. Anyone seeking to deal with a company 
would expect to get a clear search, particularly 
when dealing with the conveyancing of property. 

As we know—as the well-known case of Sharp v 
Thomson confirmed—if crystallisation occurs 
before conveyance is completed, the purchaser 
will lose his right to the land, although he will have 
a claim against the company for repayment of the 
price, although that will probably be worthless in 
cases of insolvency. 

The Law Society is concerned that, if 
amendment 12 is agreed to, a provision will need 
to be included in the bill to the effect that the 
floating charge will attach or crystallise only in 
circumstances in which it refers only to the 
registration of a prescribed notice in the 
appropriate register, be that Companies House or 
the register of floating charges. I hope that the 
Executive will be prepared to consult further on 
that matter with a view to lodging an amendment 
at stage 3.  

Allan Wilson: The short answer to Mr Fraser’s 
question is that we are prepared to lodge such an 
amendment. As I have said on a couple of 
occasions during our consideration of the bill, this 
is not an entirely straightforward matter. 
Liquidations that take place here will not need to 
be registered for crystallisation to take effect. We 
must consider whether it is correct or practicable 
to insist on a different rule for liquidations that take 
place abroad. As we were discussing earlier 
today, we accept that there might be a substantial 
point here. In matters of technical law reform such 
as this, it is essential that we get the correct 
answer, as members would agree. I therefore 
propose to ask my officials to hold further 
discussions on the matter with the various parties. 

If necessary, we will lodge an amendment at stage 
3 if we can secure agreement that that would be 
the correct thing to do. 

Amendment 9 agreed to.

The Convener: Amendment 17, in the name of 
Murdo Fraser, is grouped with amendments 18 
and 19.  

Murdo Fraser: Amendments 18 and 19 are 
consequential on amendment 17. The 
amendments are intended to reverse the decision 
of the first division of the Court of Session in the 
1977 case of Lord Advocate v Royal Bank of 
Scotland. The case involved a competition 
between the Lord Advocate, who had carried out 
an arrestment of funds for unpaid tax, and the 
Royal Bank, as creditor in a floating charge. The 
court had to consider whether the arrester would 
take priority over the floating charge. That involved 
considering the term “effectually executed 
diligence.” Unfortunately, that term has never been 
defined in floating charge legislation. In the 1977 
case it was held that where there was an 
arrestment without furthcoming, there could not 
therefore be effectually executed diligence and, 
consequently, the floating charge prevailed and 
the Royal Bank of Scotland was paid first. 

I am sure that the minister is aware that that 
case generated considerable controversy. 
Numerous commentaries that have been critical of 
the decision have appeared in various Scottish law 
reports. I am happy to write to the minister, if he 
wishes, to quote my sources. 

There are three principal bases for the criticism. 
First, the interpretation of “effectually executed 
diligence” that was made by a majority in the first 
division deprives the term of any effect. That is 
because if an arrestment was not effectually 
executed until furthcoming had taken place, there 
would be no need for the rule, because the effect 
of furthcoming would be to transfer the arrested 
fund from the debtor company to the creditor who 
was carrying out the arrestment. The floating 
charge could therefore no longer attach the fund. 

Secondly, the approach that was adopted by the 
first division in the Royal Bank case contradicts 
the approach of other courts in interpreting other 
aspects of the law of floating charges and creates 
various absurdities, including a circle of priorities 
in certain cases. Examples of that are cases in 
which a company has previously granted a floating 
charge and the company’s bank account is 
arrested, followed by an assignation of the 
company’s bank account intimated to the 
transferee, and the appointment of a receiver 
attaching the floating charge. The order of ranking 
in such cases is irresolvable. The arrester takes 
priority over the transferee, because the 
arrestment was before intimation of the 
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assignation; the transferee takes priority over the 
receiver, because intimation removes the fund 
from the scope of the floating charge; and, as a 
result of the case of the Lord Advocate v Royal 
Bank of Scotland, the receiver takes priority over 
the arrester. Of course, the arrester takes priority 
over the third party—and so we go around in a 
circle. 

Thirdly, the interpretation of the expression 
“effectually executed diligence” ignores the use of 
the term in other statutes, including the 
Bankruptcy (Scotland) Act 1985, and is contrary to 
the policy that was enunciated in the Westminster 
Parliament when the expression was introduced 
into legislation on floating charges. The expression 
was introduced in section 1(2)(a) of the 
Companies (Floating Charges) (Scotland) Act 
1961. That section was introduced by Alexander 
Forbes Hendry, the then Conservative MP for 
Aberdeenshire West, through an amendment. 
When he was questioned by Bruce Millan MP 
about the effectiveness of diligence against the 
floating charge, Forbes Hendry confirmed his 
approach. Millan asked: 

“Whether it would be competent to effect a diligence on 
property which was already subject to a floating charge. 
Will the courts allow diligence to be effected when the 
whole of the property is subject to a floating charge?" 

Forbes Hendry replied: 
"If one has done one's diligence more than 60 days 

before liquidation, one very properly stands to benefit … 
Those diligences are not affected by the floating charge 
because a floating charge does not take effect until the 
winding up actually starts, that is, the bankruptcy axe has 
fallen."—[Official Report, House of Commons, Scottish 
Standing Committee, 20 June 1961; c12-16.]  

The original cross-party parliamentary intention 
was not taken into account by the courts. 

It has been argued regularly that the decision in 
the Lord Advocate v Royal Bank of Scotland case 
is unsatisfactory, but it is not possible to leave it to 
the courts to overturn it, because any decision of 
the courts to overturn a case is retrospective in 
effect. Overturning the case in a higher court 
would therefore risk reopening distributions of 
monies in insolvencies and receiverships. If the 
case is to be overturned, it must be overturned by 
legislation. 

Amendment 17 proposes to reinstate the original 
parliamentary intention and has been prepared 
because the original wording of the amendment to 
the amendment in schedule 5 to the bill proposed 
an amendment to section 61 of the Insolvency Act 
1986, which appeared to partly reverse the Lord 
Advocate v Royal Bank of Scotland decision, but 
did not go far enough. The expression “effectually 
executed diligence” appears in section 38 of the 
bill and in sections 60 and 61 of the Insolvency Act 
1986. Surely a uniform approach to such 

expression should be taken in the various 
provisions; consequently, amendments 18 and 19 
have been lodged in similar terms. Such a 
definition needs to take into account the fact that 
diligence covers more than just arrestment; it also 
includes attachments, land attachments and 
inhibitions. 

Furthermore, a definition that simply provides 
that arrestments or other diligences will always 
prevail over the floating charge is unsatisfactory. 
That is because section 37(4) of the Bankruptcy 
(Scotland) Act 1985, which will not be affected by 
the bill, provides that diligences that are carried 
out in the 60 days before sequestration are struck 
down as ineffectual. The section is applied to 
company liquidations by section 185 of the 
Insolvency Act 1986. If it was provided that all 
diligences prevailed, a diligence could be struck 
down in liquidation, but still beat a floating charge. 
That would be absurd and it was not the intention 
of Parliament when the floating charge legislation 
was first introduced in 1961. 

14:45 
Instead, it is proposed that if diligence is carried 

out before the floating charge attached and is not 
struck down by section 37(4) of the 1985 act, as 
applied by the 1986 act, the diligence should 
prevail, even if there has been no furthcoming for 
arrestments, or sale for attachments or land 
attachments. However, if a diligence has been 
struck down by virtue of section 37(4) of the 1985 
act, it should not prevail. That would serve to allow 
individual creditors that were doing diligence to 
prevail over the floating charge holder, who 
typically has priority in relation to the bulk of a 
company’s asset base. 

I hope that the minister will see that 
amendments 17, 18 and 19 are necessary, in that 
they would resolve an anomaly in the law and a 
decision of the Court of Session that has caused 
practical difficulties. However, I am happy to treat 
the amendments as probing amendments if the 
minister is prepared to consider the matter further 
and to lodge amendments at stage 3 that would 
address the problem. 

I move amendment 17. 

The Convener: Before calling the minister, I 
must give members an opportunity to speak. To 
be fair, I will give everyone else the same amount 
of time as Murdo Fraser had. 

Mr Jamie Stone (Caithness, Sutherland and 
Easter Ross) (LD): The trouble is that I have not 
taken my tablets. 

The Convener: Over to the minister. 

Allan Wilson: I say at the outset that 
amendments 17, 18 and 19 should be seen in the 
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general context of diligence, rather than the 
smaller context of floating charges, which we are 
considering today. That is because the 
amendments are about deciding on trigger events 
in the diligence process. Our consideration of the 
amendments has implications for other matters. 

My understanding of the amendments, which 
has been supplemented by what Mr Fraser said in 
their support, is that they seek to put it in statute 
that, with limited exception, when a diligence is 
executed, its ranking with floating charges is 
decided. If that were the case, the diligence would 
not need to be completed by a furthcoming. As 
has been said, that would reverse the decision in 
the case of Lord Advocate v Royal Bank of 
Scotland and would give preference to the arrester 
over the holder of the floating charge. 

I say with respect—which Murdo Fraser is due 
after his exposition—that I do not think that the 
amendments would achieve their intention. 
Paragraph (a) of amendment 17 seems merely to 
state the obvious. Moreover, the reference to the 
Bankruptcy (Scotland) Act 1985 is flawed, since 
that act deals with personal bankruptcy and not 
corporate bankruptcy. 

That aside, in “Report on Diligence on the 
Dependence and Admiralty Arrestments” in 1998, 
the Scottish Law Commission accepted that the 
rules on the preferential position of the arrester 
should be replaced by properly formulated 
principles. Its conclusion was: 

“We consider that the fictional litigiosity theory of the 
arrester’s preference should be abandoned and replaced 
by properly formulated principles. In our view however it 
would be preferable if this result were to be achieved by 
judicial development of the law rather than by legislation. 
We therefore make no recommendations for statutory 
reform of the theory of arrestment.” 

Murdo Fraser: Will the minister give way? 

Allan Wilson: I will conclude by giving the 
member what I think he is looking for. Until today, 
we have been unaware of new concerns about 
that area of diligence since the publication of the 
commission report from which I just quoted. We 
have not been lobbied for the legislative reform 
that is suggested. If the member has concerns 
about the issue, I am of course happy to consider 
them carefully. Perhaps he would be good enough 
to write to me with those concerns. We will also 
study the Official Report of today’s meeting with 
interest. 

In the interim, perhaps Murdo Fraser will seek to 
withdraw amendment 17, with the assurance that, 
on his writing to me, I will be happy to consider the 
matter further. 

Murdo Fraser: The minister referred to a 
Scottish Law Commission report from seven years 
ago. I point out to him that law commissioners 

come and go. The newly appointed law 
commissioner, Professor Gretton—my erstwhile 
colleague in the law—wrote on the subject in 
edition 26 of the Journal of the Law Society of 
Scotland in 1981 and recommended that the case 
of the Lord Advocate v the Royal Bank needs to 
be addressed. If asked today, the Scottish Law 
Commission might take a different position than it 
took in its previous report on diligence. 

That said, in light of the minister’s comments 
and his undertaking to reconsider the matter, I 
would be happy to withdraw amendment 17.  

Amendment 17, by agreement, withdrawn. 

Amendments 10 to 12 moved—[Allan Wilson]—
and agreed to. 

Section 38, as amended, agreed to. 

Section 39—Repeals, savings and transitional 
arrangements

Amendment 13 moved—[Allan Wilson]—and 
agreed to. 

Section 39, as amended, agreed to.

Section 40 agreed to. 

Section 41—Formalities as to documents

The Convener: Amendment 14, in the name of 
the minister, is in a group on its own.  

Allan Wilson: Amendment 14 is a minor 
drafting amendment that will improve the wording 
of section 41(2)(b). By reordering and simplifying 
the wording, the amendment spells out that the 
aim of the section is to ensure that section 46 of 
the Conveyancing (Scotland) Act 1924 applies in 
relation to a document that is registered in the 
register of floating charges in the same way that it 
applies to documents that are registered in the 
register of sasines. 

Section 46 of the 1924 act ensures that the 
annulment of deeds and other documents, for 
matters like fraud or want of capacity, does not 
take effect against third parties unless an extract 
of the court decree annulling them is registered 
and is, therefore, a matter of public record. I hope 
that members will see the merit in this proposition 
and will support it.  

I move amendment 14. 

Amendment 14 agreed to. 

Section 41, as amended, agreed to. 

Section 42 agreed to.

The Convener: That concludes consideration of 
amendments for today. It also concludes our 
meeting.  

Meeting closed at 14:53.
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Bankruptcy and Diligence etc. (Scotland) Bill 

2nd Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 31 to 42 Section 197 
Schedule 4 Sections 1 to 30 
Schedule 1 Section 43 
Schedule 2 Sections 44 to 184 
Schedule 3 Sections 185 to 196  

Sections 198 to 203 Schedule 5 and 6 
Section 204 Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Schedule 4 

Allan Wilson 

24 In schedule 4, page 163, line 5, after first <hypothecation> insert <of> 

Allan Wilson 

25 In schedule 4, page 163, line 5, after second <hypothecation> insert <of> 

Allan Wilson 

26 In schedule 4, page 163, line 6, at end insert <on”.> 

Allan Wilson 

27 In schedule 4, page 163, line 25, at end insert— 

<(  ) For the avoidance of doubt, where a warrant for arrestment in rem granted by 
the sheriff has been executed, an order for the sale of the arrested ship, cargo or 
other maritime property may be made notwithstanding that it is not situated 
within the sheriffdom when the order is made.”.> 

Allan Wilson 

28 In schedule 4, page 164, line 30, after <expenses> insert <as are> 

After section 197 

Allan Wilson 

20 After section 197 insert— 

<PART
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ACTIONS FOR REMOVING FROM HERITABLE PROPERTY

Expressions used in this Part 
(1) In this Part— 

 “a decree for removing from heritable property” means— 

(a) a decree or warrant such as is mentioned in subsection (2) below; or 

(b) a document such as is mentioned in subsection (3) below; and 

 “an action for removing from heritable property” means, in the case of a decree or 
warrant, the proceedings in which such a decree or warrant is obtained. 

(2) The decrees and warrants referred to in subsection (1) above are— 

(a) a decree of removing and warrant of ejection obtained in an action of removing; 

(b) a decree and warrant of ejection obtained in an action of ejection; 

(c) a summary warrant of ejection obtained by virtue of section 36 of the Sheriff 
Courts (Scotland) Act 1907 (c.51) (in this section, the “1907 Act”); 

(d) a warrant for summary ejection obtained by virtue of section 37 of the 1907 Act; 

(e) a decree obtained by virtue of a summary application for removing under section 
38 of the 1907 Act; 

(f) a decree for recovery of possession of heritable property obtained by virtue of a 
summary cause under section 35(1)(c) of the Sheriff Courts (Scotland) Act 1971 
(c.58);

(g) an order for possession (within the meaning of section 115(1) of the Rent 
(Scotland) Act 1984 (c.58)) obtained by virtue of the Housing (Scotland) Act 
1987 (c.26) or the Housing (Scotland) Act 1988 (c.43); 

(h) a warrant for ejection of a crofter granted under section 22(3) of the Crofters 
(Scotland) Act 1993 (c.44); 

(j) an order of removal or ejection made under section 84(1)(e) of the Agricultural 
Holdings (Scotland) Act 2003 (asp 11); and 

(k) a warrant of ejection obtained by virtue of a summary application under 
 section 38(1) of, or paragraph 3(1) of schedule 5 to, the Housing (Scotland) Act 
2006 (asp 1), 

 being decrees or warrants which, or extracts of which, authorise the removing or 
ejection of persons from subjects or premises. 

(3) The documents referred to in subsection (1) above are— 

(a) a lease, or an extract of a lease, having, by virtue of section 34 of the 1907 Act, 
the same force and effect as an extract decree of removing; and 

(b) a letter of removal having, by virtue of section 35 of the 1907 Act, the same force 
and effect as an extract decree of removing. 

(4) The Scottish Ministers may by order modify subsections (2) and (3) above by— 

(a) adding types of decree, warrant or document to; 

(b) removing types of decree, warrant or document from; or 

(c) varying the description of, 
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 the types of decree, warrant or document referred to in those subsections.> 

Allan Wilson 

21 After section 197 insert— 

<Service of charge before removing 

(1) A defender and any effects of the defender may, by virtue of a decree for removing from 
heritable property, be removed from subjects or premises but only if— 

(a) the defender has been charged to remove from those subjects or premises within 
14 days after the giving of the charge; and 

(b) the period of charge has expired without the defender so removing. 

(2) Where— 

(a) the subjects or premises are occupied by an occupant deriving right or having 
permission from the defender; 

(b) the defender has been charged, under subsection (1) above, to remove from those 
subjects or premises; and 

(c) the period of charge has expired without the occupant so removing, 

 that occupant and any effects of that occupant may be removed from the subjects or 
premises. 

(3) The messenger of court removing the defender, any other occupant and any effects of 
such a defender or occupant from the subjects or premises— 

(a) may, if necessary for the purposes of such removing, open shut and lockfast 
places; and 

(b) must make an inventory of any effects removed. 

(4) Where the decree for removing from heritable property is granted by a court, the court 
may, on cause shown, dispense with or vary the period of charge. 

(5) It is no longer necessary to obtain from the Court of Session letters of ejection before 
removing a person by virtue of subsection (1) or (2) above. 

(6) The Scottish Ministers may, by regulations, prescribe the form of charge under 
subsection (1) above.> 

Allan Wilson 

22 After section 197 insert— 

<When removing not competent 

(1) It is not competent to execute a decree for removing from heritable property on— 

(a) a Sunday; 

(b) a day which is a public holiday in the area in which the decree is to be executed; 
or

(c) such other day as may be prescribed by Act of Sederunt. 

(2) The execution of such a decree must not— 

(a) begin before 8 a.m. or after 8 p.m.; or 
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(b) be continued after 8 p.m., 

unless the messenger of court has obtained prior authority from the sheriff for the 
district in which the subjects or premises are situated for such commencement or 
continuation.>

Allan Wilson 

23 After section 197 insert— 

<Preservation of property left in premises 

(1) A court, when granting decree for removing from heritable property, may direct that the 
pursuer takes such steps as the court considers appropriate for the preservation of any 
effects removed from the subjects or premises. 

(2) The court may, when making a direction under subsection (1) above, order that the 
defender is to be liable for any costs incurred in taking such steps as are specified by 
virtue of that subsection.> 

Allan Wilson 

30 After section 197 insert— 

<Caution for pecuniary claims

(1) In an action for removing from heritable property, the court may, on cause shown, order 
the defender to find caution for any payment claimed (other than by way of expenses) 
by the pursuer for loss arising from the occupation of the subjects or premises by the 
defender or any other occupant deriving right or having permission from the defender. 

(2) Notwithstanding subsection (1) above, it is no longer competent to order a defender to 
find caution for violent profits. 

(3) Where an order is made under subsection (1) above, the defender may provide caution— 

(a) by means of a bond of caution or other guarantee; or 

(b) by consigning an appropriate sum in court. 

(4) For the avoidance of doubt, the loss referred to in subsection (1) above includes loss 
arising from the lawful occupation of the subjects or premises by the defender or such 
other occupant.> 

Schedule 5 

Allan Wilson 

29 In schedule 5, page 168, line 26, at end insert— 

<( ) In section 7(4) (warrant in extract decree of removing), for the words “forty-eight hours” 
in both places where they occur substitute “14 days”.> 

Schedule 6 

Allan Wilson 

31 In schedule 6, page 179, line 8, at end insert— 
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<Ejection Caution Act 1594 (c.27)  The whole Act. 
(Act of the Parliaments of Scotland)> 
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ENTERPRISE AND CULTURE COMMITTEE

EXTRACT FROM THE MINUTES

18th Meeting, 2006 (Session 2)

Tuesday, 20 June 2006 

Present: 

Richard Baker Shiona Baird 
Susan Deacon Murdo Fraser
Karen Gillon Christine May (Deputy Convener) 
Alex Neil (Convener) Mr Jamie Stone

Apologies were received from Michael Matheson. 

Also present: Alan Wilson, Deputy Minister for Enterprise and Lifelong Learning. 

Bankruptcy and Diligence etc. (Scotland) Bill: The Committee considered Part 14 
of the Bill at Stage 2 (Day 2). 

The following amendments were agreed to (without division): 24, 25, 26, 27, 28, 20, 
21, 22, 23, 30.

Section 197 was agreed to without amendment.

Schedule 4 was agreed to as amended. 

The Committee ended consideration of the Bill for the day, amendment 30 having 
been agreed to.
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Bankruptcy and Diligence etc 
(Scotland) Bill: Stage 2

14:08 
The Convener: I welcome the minister, Allan 

Wilson, to our stage 2 consideration of part 14 of 
the Bankruptcy and Diligence etc (Scotland) Bill. 

Section 197 agreed to.

Schedule 4
MODIFICATIONS OF ENACTMENTS RELATING TO ADMIRALTY 

ACTIONS AND THE ARRESTMENT OF SHIPS 

The Convener: Amendment 24, in the name of 
the minister, is grouped with amendments 25, 26 
and 28. 

The Deputy Minister for Enterprise and 
Lifelong Learning (Allan Wilson): The bill’s 
provisions on admiralty actions and arrestment 
make textual amendments to the Administration of 
Justice Act 1956. Amendments 24 to 26 are minor 
technical amendments and are needed simply to 
ensure consistency of language in the 1956 act 
when it is amended by the bill. 

Amendment 28 is another technical 
amendment—albeit very minor—for which I also 
seek the committee’s approval. It will improve 
consistency in the terminology that is used in 
expense provisions for pursuer and defender 
expenses in admiralty actions by inserting some 
additional words into new section 47B(2) of the 
Administration of Justice Act 1956. 

I move amendment 24. 

Amendment 24 agreed to. 

Amendments 25 and 26 moved—[Allan 
Wilson]—and agreed to. 

The Convener: Amendment 27, in the name of 
the minister, is in a group on its own.  

Allan Wilson: Amendment 27 is a clarifying 
amendment. Ships, cargo and other maritime 
property are, of course, easy to move from place 
to place. It should not be too easy for debtors to 
avoid claims by moving a ship or other maritime 
property outside the jurisdiction of the court when 
they know that a court action has been started.  

New section 47A of the Administration of Justice 
Act 1956, which is inserted by paragraph 6 of 
schedule 4 to the bill, provides that, where a 
sheriff has agreed to the arrest of a ship, cargo or 
other maritime property by granting a warrant for 
arrestment, that warrant can be executed 
anywhere else in Scotland that the ship is moved 
to. The sheriff will then hear the claim and make a 
decision. If justice is to be done, a successful 
claim must be capable of enforcement against the 

ship. It is clear, under general law, that a sheriff 
can make an order for sale of a ship that is 
situated in the sheriff’s sheriffdom. Amendment 27 
will clarify, for the avoidance of doubt, that a sheriff 
can also make an order for the sale of a ship, 
cargo or other maritime property that is situated 
outwith the sheriff’s sheriffdom when the order is 
made. The amendment complements the reforms 
that are already being made in the bill. 

I move amendment 27. 

Amendment 27 agreed to. 

Amendment 28 moved—[Allan Wilson]—and 
agreed to. 

Schedule 4, as amended, agreed to.

After section 197

The Convener: Amendment 20, in the name of 
the minister, is grouped with amendments 21 to 
23, 30, 29 and 31.  

Allan Wilson: This group of amendments will 
introduce into the bill a new part on ejections. I 
have therefore written to the committee to explain 
the background to the policy on ejection.  

Ejection is the last step in what might have been 
a long and unpleasant process. We owe it to 
debtors and other defenders to make that last step 
as humane as we can. However, our processes 
are too complex and too hard to understand. 
Further, in some cases, they are too hard to 
defend. The reforms in the new part will help 
people who face ejection by making the process 
clearer and fairer. The reforms do not alter the 
grounds on which a person can be removed. The 
amendments can do no more than improve the 
final procedures, but that is still worth doing.  

14:15 
It is always unfortunate when such action has to 

be taken. There are, however, some 
circumstances when it might be necessary. In 
such cases, it is important that there is a fair and 
clear process that must be undergone. At the 
moment, there are a number of ways to remove an 
occupier who had a right to be in heritable 
property and to eject an occupier who never had 
the right to be there. The amendments will bring in 
a common procedure that must be used in all 
ejections, but predominantly those connected with 
debt enforcement, tenancy disputes and the 
recovery of possession in situations in which 
persons have no valid title to occupy, for example 
if they are squatters.  

Amendment 20 sets out the types of ejections 
that will be covered by the changes, although 
some flexibility is needed with any law reforms, so 
the list will be able to be changed by Scottish 
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ministers. For example, occupiers can be removed 
under a compulsory purchase. It is not thought 
that a common procedure should cover such 
special cases—at least, not for the time being. The 
power to amend the list could, however, be used 
to add that and other types of ejection, if it were 
thought appropriate in the future. The power is 
also needed so that the new common procedure 
can be applied to any grounds of objection that are 
created in the future under housing legislation, for 
example. 

There is no doubt that ejecting someone from 
land is a serious step, particularly if people live 
there. It is only right to give them proper notice 
before the court messengers are called in to evict 
them. At present, the amount of notice varies. In 
some cases there is no need for any notice and in 
others the period of notice can be as short as 48 
hours. Amendment 21 makes that standard period 
of charge 14 days. That is a fair length of time in 
most cases. It will strike the right balance between 
the interests of landowners, such as landlords, in 
relation to getting back land, and the interests of 
defenders, such as debtor tenants, in relation to 
having enough time to leave in a dignified way. 

In some cases, 14 days will be too long. For 
example, the occupier might be seriously 
damaging a property that they know they will have 
to leave. The court will, therefore, be given the 
power to vary or dispense with the 14-day period if 
persuaded that there is a sound reason to do so. 
When the 14-day notice period has run out, the 
defender and any other occupier can be removed 
with all of their effects. Other occupiers include 
persons who have, for example, been given 
permission to stay by the tenant. It would be unfair 
to make a landlord take separate action against 
people whom they might not even know about. 

The committee will see that the term 
“messenger of court” is used in the amendments. 
You will recall that I said during the stage 1 debate 
that we intend to change the name of the new 
court officer profession to “judicial officer”. We still 
intend to bring forward such an amendment, but I 
did not want to pre-empt the committee’s decision 
on that issue by making any changes today. If 
these amendments and the new name are both 
agreed, I will bring forward a consequential 
amendment at stage 3. 

At present, there is an argument that ejection 
can take place on any day and at any time. I do 
not think that that is right. Being ejected is bad 
enough without that ejection taking place in the 
middle of the night. Amendment 22 ensures that 
people are not ejected during unsocial hours, 
unless that is the right thing to do. It restricts the 
dates and time when ejections can take place. It 
will, in general, be unlawful to eject someone on 
Sundays, on holidays or before 8 am or after 8 

pm. In most cases, that will strike the right balance 
between the interests of the parties. There will be 
rare cases in which ejection should take place 
outwith those hours. That will still be possible, as 
long as the court agrees with that proposition. 

Amendment 22 is in the same terms as similar 
arrangements for money attachment in this bill and 
for attachment in the Debt Arrangement and 
Attachment (Scotland) Act 2002. It will, therefore, 
make ejection consistent with those enforcement 
processes. 

Amendment 23 further clarifies the procedure for 
ejections and deals with any property that is left 
behind by persons who have been ejected. At the 
moment, premises are often cleared of any 
possessions that are left behind. In most cases, 
the pursuer will arrange for the occupier to collect 
any possessions at a later date, but there is no 
legal obligation on them to do so. The amendment 
clarifies the position by giving the court the power 
to order the pursuer, for example a landlord, to 
store such property. It may be unfair for the 
landlord to have to pay storage costs, so the court 
will also be able to order the defender to pay them. 
The amendment will make it possible for the court 
to deal justly with the people involved in an 
ejection. 

Amendment 29 will change the period for 
removings under the Sheriff Courts (Scotland) 
Extracts Act 1892 from 48 hours to 14 days. That 
makes it consistent with other time periods for a 
charge before a removing can take place. 

Amendment 30 provides a modern procedure 
that reforms the law on heritable proprietors being 
given security for claims in actions for removing 
from heritable property. It makes it clear that the 
court can order the defender to provide security—
find caution—for any financial claim that a pursuer 
may have arising from any occupation, whether 
lawful or unlawful, by the defender or other 
occupants. It also clarifies that it will no longer be 
competent to order a defender to find caution for 
violent profits. Caution can take the form of a bond 
of caution, such as a guarantee of payment from 
an insurance company, or lodging a sum of money 
with the court. 

Amendment 31 provides that the court cannot 
order the defender to find caution for claims for 
violent profits, by repealing the Ejection Caution 
Act 1594. 

I move amendment 20. 

Murdo Fraser: I want to ask the minister a 
couple of questions on the amendments. 
Amendment 22 sets out the dates and times of 
removing. I do not have any particular problem 
with what is being suggested, but I wonder what 
the rationale is behind the time period of 8 am to 8 
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pm. Can you comment on the Executive’s thinking 
behind allowing ejections during that period? 

My second point is on amendment 30. Under 
proposed new subsection (2), the existing right of 
courts to order the defender to find caution for 
violent profits will be removed. Can you comment 
on the Executive’s policy intent behind that 
provision? I have read and reread your letter of 16 
June, including the paragraph on policy objectives, 
but—it may be because it is after lunch—I am 
having difficulty getting my head round the 
arguments. 

The Convener: As no other member wants to 
speak, I ask the minister to wind up and answer 
Murdo Fraser’s questions. 

Allan Wilson: I will answer the easier question 
first. I had a long discussion on the latter point this 
morning with my officials until I got my own head 
round the proposition. 

The hours are those that are generally described 
as being social hours; the description has more 
universal application outwith this context. It is seen 
to be more socially just to effect the act of ejection 
between the hours of 8 am and 8 pm. As I said, 
those hours are used for attachment, so it is a 
general rule of thumb—if that is a legal term—that 
that time period is used to deal with such issues. 

On violent profits, you will know that in most 
cases a creditor can recover their actual loss in 
breach of a contract such as a lease. For example, 
they can claim the rent that they would have been 
paid. The law on violent profit is different. A 
landlord on a lease can, in some cases, recover 
penal damages in addition. For example, a 
landlord might be able to claim double the rent that 
would have been paid. Violent profits can be 
claimed only for the period when the tenant has no 
legal right to be on land or in buildings, such as 
when a lease has ended but the tenant stays on 
without permission. 

The law on violent profits is very old; it has its 
roots in a time when penal damages were more 
common. We argue that it no longer applies 
across the board. For example, it does not apply 
to modern leases of homes, although it is still an 
issue in commercial leases. Part of the policy 
intention of the amendments is to modernise the 
law and make it more transparent. 

In addition, as you are probably aware, the 
Scottish Law Commission recommended that 
violent profits should be abolished. We agree that 
that seems sensible. However, the bill is not about 
damages but about debt enforcement and related 
things. We will consider abolishing the law on 
violent profits at some other time. Until then, we 
are reforming the law by abolishing caution for 
violent profits. We think that that change will at 
least make it easier for defenders to oppose a 

claim for violent profits in the interim, until such 
time as the appropriate legislative opportunity for 
us to abolish the law on violent profits arises. 

Amendment 20 agreed to.

Amendments 21 to 23 and 30 moved—[Allan 
Wilson]—and agreed to.

The Convener: That concludes consideration of 
amendments until after the summer recess. I 
thank the minister and his officials. We will now 
move into private session to consider item 3. Clear 
the gallery. 

14:28 
Meeting continued in private until 15:25.
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Bankruptcy and Diligence etc. (Scotland) Bill 
Bankruptcy reform – date of calculation of creditor’s claims 
 
I am writing to let you know that I have decided not to go ahead with a planned change to the date on 
which creditors’ claims are calculated in a sequestration. 
 
Date of calculation of creditors’ claims 
 
Schedule 1 to the 1985 Act provides for the determination of the amount that creditors can be paid.  
It states that a creditor is entitled to claim the debt that is outstanding at the date of sequestration.   
 
Section 12(4) of the 1985 Act provides two definitions of the ‘date of sequestration’.  These depend 
on whether the petition for sequestration was made by a debtor or a creditor.  For debtors it is the 
date the sequestration is awarded.  For creditors it is the date of the first warrant to cite hearing. 
 
A creditor who asks the court to sequestrate a debtor is given a ‘warrant to cite’.  At the same time a 
date is set for the court to consider the application.  The date at which the court makes a final 
decision on the application may be several weeks in the future.  The clerk of court sends the warrant 
to cite for registration in the public register of insolvencies, and the debtor is sent notice to appear on 
a specified day to object (if they can) to the bankruptcy.   
 
At that point any potential creditors can find out by searching the register of insolvencies that the 
debtor may be bankrupted.  The 1985 Act therefore provides that in creditor applications the date of 
sequestration is backdated to the date of the warrant to cite.  
 
The policy given effect to by the 1985 Act strikes a particular balance between the interests of 
present and future creditors.  It favours the creditors due money at the time of the application over 
later creditors, on the basis that the later creditors can if they wish check the position by searching 
the Register of Insolvencies.   
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In practice, creditors will only go to the expense and delay of checking the register if they suspect 
something is wrong.  Creditors can therefore contract with the debtor in good faith, but not be paid in 
the bankruptcy.  The debt is also not written off in the bankruptcy, but that may not make much 
difference in real life. 
 
Consultation 
 
The Executive’s 2003 bankruptcy consultation therefore asked if creditors who were due debts 
incurred between the dates of the bankruptcy application (warrant to cite) and the bankruptcy dates 
should be paid a dividend in the bankruptcy.  The point was widely supported by respondents to the 
consultation.  
 
The Bill  
 
The draft Bill published in 2004 referred to the intention to change the date of calculation of 
creditors’ claims.  The reform was not in fact in the draft Bill, and nor did it prove possible to have it 
in the Bill at introduction. 
 
Stage 1 report 
 
The Committee did not comment on this issue in their stage 1 report, and no stakeholder has raised it 
with me as a particular concern. 
 
Review of policy 
 
I had therefore intended to introduce the reform by Executive amendment during stage 2.  However, 
a re-examination of the issues has persuaded me that we should not in fact go ahead with this change. 
 
In particular it appears that changing the ‘date of sequestration’ for this purpose would lead to a 
possible cascade of changes throughout the Act. 
 
For example, the 1985 provides that the estate vests in the trustee at the date of sequestration.    The 
intended change would however mean that creditors’ claims were not frozen at the date of the 
application, and that assets/income and liabilities would come into the bankruptcy at different dates 
which on the face of it is something we should avoid 
 
In short, this superficially simple reform raises the risk of unintended harmful consequences.  In my 
judgement it is too late in the Bill to manage that risk effectively.  The safest option is not to go 
ahead with this change. 
 
 
 
 

«Signature» 
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Bankruptcy and Diligence etc. (Scotland) Bill 

3rd Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 31 to 42 Section 197 
Schedule 4 Sections 1 to 30 
Schedule 1 Section 43 
Schedule 2 Sections 44 to 184 
Schedule 3 Sections 185 to 196

Sections 198 to 203 Schedules 5 and 6 
Section 204 Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 1 

Allan Wilson 

90 In section 1, page 1, line 15, leave out subsection (5) 

Section 2 

Allan Wilson 

32 In section 2, page 2, line 24, at end insert <or any other alienation for no consideration or for no 
adequate consideration which a creditor has, under any rule of law, right to challenge;> 

Allan Wilson 

33 In section 2, page 2, line 25, at end insert <or any other preference which a creditor has, under 
any rule of law, right to challenge;> 

Allan Wilson 

34 In section 2, page 3, line 30, leave out <and> and insert <or> 

Allan Wilson 

91 In section 2, page 4, line 12, leave out <provide> and insert <vary such an order, including 
providing>

Allan Wilson 

35 In section 2, page 5, line 23, at end insert— 

<56GA Bankruptcy restrictions undertakings: application of section 67(9)

(1) Where a bankruptcy restrictions undertaking— 

SP Bill 50-ML3 Session 2 (2006) 1
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(a) includes a debtor’s specification such as is mentioned in section 56G(3) 
of this Act; and 

(b) is accepted by the Accountant in Bankruptcy, 

 subsection (9) of section 67 of this Act shall apply to the debtor during the 
period the undertaking has effect as if he were a debtor within the meaning of 
subsection (10)(a) of that section. 

(2) For the purposes of subsection (1) above, section 67(10) of this Act shall have 
effect as if, for paragraph (c) of that subsection, there were substituted— 

“(c) the relevant information about the status of the debtor is the 
information that— 

(i) he is subject to a bankruptcy restrictions undertaking; 
or

(ii) where his estate has been sequestrated and he has not 
been discharged, that fact.”.> 

Section 6 

Allan Wilson 

36 In section 6, page 9, line 13, after <sequestration.> insert— 

<(6B) Whether or not the interim trustee is still acting in the sequestration, the interim 
trustee shall supply the Accountant in Bankruptcy with such information as the 
Accountant in Bankruptcy considers necessary to enable him to discharge his 
functions under this Act.> 

Section 7 

Derek Brownlee 

92 Leave out section 7 

Section 8 

Allan Wilson 

37 In section 8, page 9, line 27, after <trustee)> insert— 

<(  ) after subsection (3), insert— 

“(3A) If the trustee has reasonable grounds to believe that any behaviour on the part 
of the debtor is of a kind that would result in a sheriff granting, under section 
56B(1) of this Act, an application for a bankruptcy restrictions order, he shall 
report the matter to the Accountant in Bankruptcy.”; 

(  ) in subsection (4), after “(3)” insert “(3A)”; 

(  ) in subsection (5), for “subsection (3)” substitute “subsections (3) and (3A)”; and> 

Allan Wilson 

38 In section 8, page 9, line 35, after <requirements> insert <of subsection (4)>  

2
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Section 10 

Allan Wilson 

39 In section 10, page 10, line 32, leave out <section 2(2A)> and insert <subsection (2A) or (2C) of 
section 2> 

Allan Wilson 

40 In section 10, page 11, line 2, leave out <may> and insert <shall> 

Allan Wilson 

41 In section 10, page 11, line 11, after <awarded,> insert <the trustee and> 

Allan Wilson 

42 In section 10, page 11, line 12, leave out <him> and insert <the interim trustee> 

Allan Wilson 

43 In section 10, page 11, line 28, at beginning insert <The interim trustee or> 

Allan Wilson 

44 In section 10, page 12, line 6, at beginning insert <The interim trustee or> 

Allan Wilson 

45 In section 10, page 12, line 8, leave out from <and> to the end of line 11 and insert— 

<(11A) If, following an appeal under subsection (11) above, the sheriff determines that 
a certificate of discharge which has been refused should be granted he shall 
order the Accountant in Bankruptcy to grant it. 

(11B) If, following an appeal under subsection (11) above, the sheriff determines that 
a certificate of discharge which has been granted should have been refused he 
shall revoke the certificate. 

(11C) The sheriff clerk shall send a copy of the decree of the sheriff following an 
appeal under subsection (11) above to the Accountant in Bankruptcy.> 

Allan Wilson 

46 In section 10, page 13, line 3, at end insert— 

<(c) the effect mentioned in subsection (9) below.> 

Allan Wilson 

47 In section 10, page 13, line 15, leave out from beginning to <it> in line 17 

3
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Section 12 

Allan Wilson 

48 In section 12, page 14, line 39, after <sequestration> insert <or to whom sequestration was 
transferred under section 15(2) of this Act> 

Section 14 

Allan Wilson 

101 In section 14, page 15, line 19, at beginning, insert <Subject to subsection (1C) below,> 

Allan Wilson 

102 In section 14, page 15, line 31, at end insert— 

<(1C) Where— 

(a) the debtor application is made by a debtor to whom section 5(2B)(c)(ia) 
applies; and 

(b) the Accountant in Bankruptcy awards sequestration of the debtor’s 
estate,

 the Accountant in Bankruptcy shall be deemed to be appointed as trustee in the 
sequestration.”.> 

Allan Wilson 

49 In section 14, page 16, line 28, leave out from beginning to <case,> in line 29 

Allan Wilson 

50 In section 14, page 17, line 8, at end insert— 

(  ) in subsection (8), for “and (8)” substitute “, (6A), (8) and (8A)”> 

Allan Wilson 

51 In section 14, page 18, line 9 at end insert— 

<(  ) after subsection (3), insert— 

“(3A) Any proceedings under this Act which— 

(a) relate to— 

(i) a debtor application; or 

(ii) the sequestration of a debtor’s estate awarded following such an 
application; and 

(b) may be brought before a sheriff, 

 shall be brought before the sheriff who would, under subsection (1) or (2) 
above, have had jurisdiction in respect of a petition for sequestration of the 
debtor’s estate.”> 
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After section 14 

Allan Wilson 

103 After section 14 insert— 

<Debtor applications by low income, low asset debtors 

(1) In section 5 of the 1985 Act, in subsection (2B)(c)— 

(a) the word “either” is repealed; and 

(b) after sub-paragraph (i) insert— 

“(ia) is unable to pay his debts and each of the conditions in section 5A 
of this Act is met;”. 

(2) After section 5 of the 1985 Act insert— 

“5A Debtor applications by low income, low asset debtors

(1) The conditions referred to in section 5(2B)(c)(ia) of this Act are as follows. 

(2) The debtor’s weekly income (if any) on the date the debtor application is made 
does not exceed £100 or such other amount as may be prescribed. 

(3) The debtor does not own any land. 

(4) The total value of the debtor’s assets (leaving out of account any liabilities) on 
the date the debtor application is made does not exceed £1000 or such other 
amount as may be prescribed. 

(5) The Scottish Ministers may by regulations— 

(a) make provision as to how the debtor’s weekly income is to be 
determined; 

(b) provide that particular descriptions of income are to be excluded for the 
purposes of subsection (2) above; 

(c) make provision as to how the value of the debtor’s assets is to be 
determined; 

(d) provide that particular descriptions of asset are to be excluded for the 
purposes of subsection (4) above; 

(e) make different provision for different classes or description of debtor; 

(f) add further conditions which must be met before a debtor application 
may be made by virtue of section 5(2B)(c)(ia) of this Act; and 

(g) where such further conditions are added— 

(i) remove; or 

(ii) otherwise vary, 

 those conditions.”.> 

Section 15 

Allan Wilson 

52 In section 15, page 19, leave out lines 3 to 7 

5
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After section 15 

Karen Gillon 

109 After section 15, insert— 

<Non-debtor petition for sequestration 

Sequestration to be awarded only where reasonable 
In section 12 of the 1985 Act (when sequestration is awarded)— 

(a) in subsection (3), after “(3A)”, insert “and subsection (3B)”; 

(b) after subsection (3A), insert— 

“(3B) The court may award sequestration under this section only where it considers it 
reasonable to do so and, in considering whether to award sequestration, the 
court shall have regard in particular to— 

(a) the nature of and reasons for the apparent insolvency of the debtor; 

(b) the debtor’s ability to repay, within a reasonable period, the debt in 
respect of which he became apparently insolvent; 

(c) any action taken by the creditor to assist the debtor in repaying the debt 
in respect of which he became apparently insolvent; and 

(d) where the debtor owns his sole or main residence, the ability of the 
debtor and any other person residing with him to secure reasonable 
alternative accommodation. 

(3C) Where, in terms of subsection (3B), the court considers it not reasonable to 
award sequestration, it may, as it thinks fit, adjourn proceedings under this Act 
for a period or periods, with or without imposing conditions.”> 

Section 16 

Allan Wilson 

53 In section 16, page 19, line 28, at end insert— 

<(  ) In subsection (1), for “subsection (2)” substitute “subsections (2) and (4A)”.> 

Allan Wilson 

54 In section 16, page 20, line 8, at end insert— 

<“(4ZA) The sheriff clerk shall send a copy of any order made under subsection (2) 
above (and a copy of any variation or recall of such an order) to the 
Accountant in Bankruptcy.> 

Allan Wilson 

55 In section 16, page 20, line 19, after <may> insert <, if subsection (4H) below has been complied 
with,>

Allan Wilson 

93 In section 16, page 20, line 19, after <enforced> insert <, subject to subsection (4DA) below,> 
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Allan Wilson 

94 In section 16, page 20, line 20, at end insert— 

<(4DA)Subsection (2ZA) does not apply to an agreement entered into under 
subsection (4A) above.> 

Allan Wilson 

56 In section 16, page 20, line 36, at end insert— 

<(4H) The trustee shall (unless he is the Accountant in Bankruptcy) send a copy of 
any agreement entered into under subsection (4A) above (and a copy of any 
variation or such an agreement) to the Accountant in Bankruptcy.”.> 

Allan Wilson 

57 In section 16, page 20, line 36, at end insert— 

<(  ) In section 1A of that Act (supervisory functions of the Accountant in Bankruptcy), after 
subsection (1)(b)(iia) (as inserted by section 2(2) of this Act), insert— 

“(iib) orders made under subsection (2) of section 32 of this Act and 
agreements made under subsection (4A) of that section;”.> 

Allan Wilson 

58 In section 16, page 20, line 37, leave out subsection (4) 

Section 17 

Allan Wilson 

59 In section 17, page 21, line 7, at end insert— 

<(9B) Where the trustee gives notice under subsection (9A) above in relation to a 
right or interest in property which is— 

(a) registered in the Land Register; or 

(b) recorded in the Register of Sasines, 

 he shall, as soon as reasonably practicable after giving the notice, register it in 
the Land Register or, as the case may be, record it in the Register of 
Sasines.”.>

Section 18 

Jackie Baillie 
Supported by:  Christine May 

105 In section 18, page 23, line 12, at end insert— 
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<(3) Regulations under this paragraph shall provide that, in distributing the estate 
among the creditors, the trustee shall first distribute the estate to creditors 
registered as credit unions under the Industrial and Provident Societies Act 
1965 (c.12) by virtue of the Credit Unions Act 1979 (c.34) and, only once all 
debts owing to such creditors have been paid, proceed to distribute any 
remaining estate amongst any remaining creditors.”.> 

Section 19 

Allan Wilson 

60 In section 19, page 24, line 42, at beginning insert <send a copy of that certificate to the trustee 
who shall insert it in the sederunt book or, where the Accountant in Bankruptcy is the trustee,> 

Section 22 

Allan Wilson 

61 In section 22, page 26, line 25, after <order> insert <, or a bankruptcy restrictions undertaking,> 

Allan Wilson 

62 In section 22, page 26, line 27, leave out <the word “either” substitute “each”> and insert 
<“either case” substitute “the case mentioned in sub-paragraph (i) or (ii) above”> 

Allan Wilson 

63 In section 22, page 26, line 35, after <order> insert <, or a bankruptcy restrictions undertaking,> 

After section 23 

Allan Wilson 

95 After section 23 insert— 

        <Continuation of sequestration proceedings pending approval of debt payment 
programme

(1) Section 12 of the 1985 Act is amended as follows. 

(2) In subsection (3), for “subsection (3A)” substitute “subsections (3A) and (3B)”. 

(3) After subsection (3A) insert— 

“(3B) Where the sheriff is satisfied— 

(a) that a debt payment programme (within the meaning of Part 1 of the 
Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17)) 
relating to— 

(i) the debt in respect of which the debtor became apparently 
insolvent; and 

(ii) any other debt due by the debtor to the petitioner and any creditor 
concurring in the petition, 

 has been applied for and has not yet been approved or rejected; or 
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(b) that such a debt payment programme will be applied for,  

 the sheriff may continue the petition for such period as he thinks fit.”.> 

After section 28 

Allan Wilson 

96 After section 28 insert— 

            <Power to provide for lay representation in sequestration proceedings

In section 32(1) of the Sheriff Courts (Scotland) Act 1971 (c.58) (power of Court of 
Session to regulate civil procedure in sheriff court), after paragraph (l) insert— 

“(m) permitting a debtor appearing before a sheriff under section 12 of the 
Bankruptcy (Scotland) Act 1985 (c.66) (award of sequestration) to be 
represented, in such circumstances as may be specified in the act of 
sederunt, by a person who is neither an advocate nor a solicitor.”.> 

Section 29 

Allan Wilson 

64 In section 29, page 28, line 38, leave out <paragraph> and insert <article> 

After section 29 

Allan Wilson 

106 After section 29 insert— 

             <Certain regulations under the 1985 Act: procedure

 In section 72 of the 1985 Act (regulations)— 

(a) the existing words become subsection (1); 

(b) at the beginning insert “Subject to subsection (2) below,”; and 

(c) at the end insert— 

“(2) No regulations such as are mentioned in subsection (3) below may be made 
unless a draft of the statutory instrument containing the regulations has been 
laid before, and approved by a resolution of, the Scottish Parliament. 

(3) The regulations are— 

(a) regulations made under— 

(i) section 5A; and 

(ii) section 39A(4), 

 of this Act; and 

(b) the first regulations under paragraph 5 of Schedule 5 to this Act made 
after the commencement of section 18 of the Bankruptcy and Diligence 
etc. (Scotland) Act 2006 (asp 00).”.> 
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Mark Ballard 

110 After section 29, insert— 

<Treatment of credit union loans on sequestration
After section 26 of the Credit Unions Act 1979 (c.34), insert— 

“26A Treatment of credit union loans on sequestration 

Where, before, on or after the date of sequestration of a person's estate, he 
receives, or is entitled to receive, sums by way of loan under the arrangements 
pursuant to an agreement entered into by him before, on or after that date, such 
loan having been extended to him by a credit union registered under the 1965 
Act by virtue of section 1 above— 

(a) the sheriff shall not, in fixing an amount under subsection (2) of section 
32 of the Bankruptcy (Scotland) Act 1985 (c. 66) (“the 1985 Act”), treat 
the sums as income of the person; 

(b) for the purposes of subsection (6) of that section the sums shall not be 
treated as estate vesting in, or requiring to be conveyed or delivered to, 
the person's permanent trustee; and 

(c) any debt or liability to which the person is, or may become, subject in 
respect of the sums shall not be treated as a debt or liability— 

(i) for the purposes of the sequestration (or of any offer of 
composition to the permanent trustee); or 

(ii) from which the person is discharged, on the expiry of a period 
after the date of sequestration, under or by virtue of section 54 or 
75(4) of the 1985 Act (or on an order being made under paragraph 
11 of Schedule 4 to the 1985 Act as respects him and the 
permanent trustee).”.> 

Schedule 1 

Allan Wilson 

65 In schedule 1, page 144, line 8, after <court> insert <which> 

Allan Wilson 

66 In schedule 1, page 144, line 8, at end insert <who.”.> 

Allan Wilson 

97 In schedule 1, page 144, line 26, at end insert— 

<(  ) in sub-paragraph (ii) of paragraph (c), for the words from “and” to the end of the 
sub-paragraph substitute “which is not a protected trust deed by reason of the 
creditors objecting, or not agreeing, in accordance with regulations under 
paragraph 5 of Schedule 5 to this Act, to the trust deed,”> 
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Allan Wilson 

67 In schedule 1, page 146, line 11, leave out <a voluntary individual> and insert <an individual 
voluntary> 

Allan Wilson 

68 In schedule 1, page 148, line 9, at end insert— 

<(  ) In subsection (3)— 

(a) after paragraph (a), insert— 

“(aa) on the recording under section 15(5A) of this Act of a certified copy of a 
determination; 

(ab) on the recording under paragraph 11(4)(a) of Schedule 4 to this Act of a 
certified copy of a certificate;”; and 

(b) in paragraph (b), for “paragraph (a)” substitute “paragraphs (a) to (ab)”.> 

Allan Wilson 

69 In schedule 1, page 148, line 17, leave out from <who> to the end of line 18 

Allan Wilson 

70 In schedule 1, page 148, leave out line 37 

Allan Wilson 

71 In schedule 1, page 148, line 41, at end insert— 

<(  ) after paragraph (b) insert— 

“(c) affect a bankruptcy restrictions order which has not been annulled under 
section 56H(1)(a) of this Act.”> 

Allan Wilson 

72 In schedule 1, page 149, line 6, at end insert— 

<(  ) After subsection (2) insert— 

“(2A) Section 43 of this Act applies to an interim trustee as it applies to a trustee.”> 

Allan Wilson 

73 In schedule 1, page 149, line 27, at end insert— 

<(  ) in paragraph (a), after “liabilities” insert “(unless the statement has already 
been received by the Accountant in Bankruptcy by virtue of section 5(6A) 
of this Act)”;> 

Allan Wilson 

74 In schedule 1, page 149, line 36, at end insert— 

<In section 21A(2) (time limit for giving notice of intention to call statutory meeting), for 
“60” substitute “90”.> 
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Allan Wilson 

75 In schedule 1, page 149, line 37, leave out <21B(1)(a)> and insert <21B> 

Allan Wilson 

76 In schedule 1, page 149, line 37, after <called)> insert— 

<(  ) in subsection (1)(a)> 

Allan Wilson 

77 In schedule 1, page 149, line 38, at end insert— 

<(  ) after subsection (1), insert— 

“(2) This section does not apply in any case where the Accountant in Bankruptcy is 
the trustee.”> 

Allan Wilson 

78 In schedule 1, page 150, line 34, at end insert— 

<(  ) in paragraph (b), for “confirmed in office” substitute “appointed”.> 

Allan Wilson 

79 In schedule 1, page 152, line 11, at end insert— 

<(  ) in subsection (2), after “debtor”, where it first occurs, insert “, to all creditors 
known to the original trustee”;> 

Allan Wilson 

80 In schedule 1, page 153, line 15, leave out from <32(6)> to end and insert <32 (vesting of estate 
and dealings of debtor after sequestration)— 

(  ) in subsection (6)—> 

Allan Wilson 

81 In schedule 1, page 153, line 17, after <substitute> insert <“or, as the case may be, by the 
Accountant in Bankruptcy> 

Allan Wilson 

82 In schedule 1, page 153, line 18, at end insert— 

<(  ) in subsection (8), after “under” insert “this section or”.> 

Allan Wilson 

83 In schedule 1, page 153, line 35, after <subsection (2)>  insert— 

<(  ) in paragraph (a), after “on” insert “or close down”;> 
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Allan Wilson 

84 In schedule 1, page 153, line 38, after <business> insert <or> 

Allan Wilson 

98 In schedule 1, page 154, line 14, at end insert— 

<(  ) after “date”, where it second occurs, insert “of the award”;> 

Allan Wilson 

85 In schedule 1, page 154, line 23, at end insert— 

<(  ) after “date”, where it second occurs, insert “of the award”;> 

Allan Wilson 

99 In schedule 1, page 154, line 35, at end insert— 

<(  ) in subsection (2), in paragraph (b), for the words from “and” to the end of that 
paragraph, substitute “which has not been rejected in whole”;> 

Allan Wilson 

100 In schedule 1, page 155, line 15, at end insert— 

<In section 53 (procedure after end of accounting period)— 

(a) in subsection (2A)(c), for “have not determined that the account should” substitute 
“or, if there are no commissioners, the Accountant in Bankruptcy, have 
determined that the account need not”; and 

(b) after subsection (6A) (as inserted by section 27(2)(b) of this Act) insert— 

“(6B) Before— 

(a) a debtor; or 

(b) a creditor, 

 appeals under subsection (6) above, he must give notice to the trustee of his 
intention to appeal.”.>

Allan Wilson 

86 In schedule 1, page 155, line 39, at end insert— 

<(5A) Before— 

(a) a debtor; or 

(b) any creditor, 

 appeals under subsection (6) above, he must give notice to the Accountant in 
Bankruptcy of his intention to appeal.> 

Allan Wilson 

87 In schedule 1, page 157, line 26, at end insert— 
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  <In Part II of Schedule 7 (re-enactment of certain provisions of the Bankruptcy 
(Scotland) Act 1913), in paragraph 24(5), for “(5)” substitute “(4)”.> 

Section 81 

Karen Gillon 

107 In section 81, page 52, line 15, at end insert <unless the land (or the specified part of it) 
comprises or includes a dwellinghouse that is the debtor's sole or main residence. 

(  ) In subsection (1), “dwellinghouse” includes any yard, garden, outbuilding or other 
pertinents.>

Section 87 

Karen Gillon 

108 In section 87, page 56, leave out line 14 

Schedule 5 

Allan Wilson 

29 In schedule 5, page 168, line 26, at end insert— 

<( ) In section 7(4) (warrant in extract decree of removing), for the words “forty-eight hours” 
in both places where they occur substitute “14 days”.> 

Schedule 6 

Allan Wilson 

31 In schedule 6, page 179, line 8, at end insert— 

<Ejection Caution Act 1594 (c.27)  The whole Act. 
(Act of the Parliaments of Scotland)> 

Allan Wilson 

88 In schedule 6, page 181, line 33, after <adjudication”;> insert < in subsection (3)(a), the words “, 
or by virtue of paragraph 11 of Schedule 4 to,”;> 

Allan Wilson 

89* In schedule 6, page 184, line 2, after <commissioners,”> insert <and in paragraph (c), the words 
“if there are no commissioners”> 
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ENTERPRISE AND CULTURE COMMITTEE

EXTRACT FROM THE MINUTES

20th Meeting, 2006 (Session 2)

Tuesday, 12 September 2006 

Present:

Shiona Baird Richard Baker
Susan Deacon Murdo Fraser
Karen Gillon Michael Matheson 
Christine May (Deputy Convener) Mr Jamie Stone

Also present: Jackie Baillie, Mark Ballard, Derek Brownlee, Dennis Canavan.

Apologies were received from Alex Neil (Convener).

Bankruptcy and Diligence etc. (Scotland) Bill: The Committee considered Part 1 
of the Bill at Stage 2 (Day 3).

The following amendments were agreed to (without division): 90, 32, 33, 34, 91, 35, 
36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 101, 102, 49, 50, 51, 103, 52, 53, 
54, 55, 93, 94, 56, 57, 58, 59, 60, 61, 62, 63, 95, 96, 64 and 106.

The following amendment was disagreed to (by division)—

92 (For 1, Against 6, Abstentions 1)

Amendments 109 and 105 were moved and, with agreement of the Committee, 
withdrawn.

The following amendments were not moved: 110.

Sections 1, 2, 6, 8, 10, 12, 14, 15, 16, 17, 19, 22 and 29 were agreed to as 
amended.

Section 3, 4, 5, 7, 9, 11, 13, 18, 20, 21, 23, 24, 25, 26, 27, 28 and 30 were agreed to 
without amendment.

The Committee ended consideration of the Bill for the day, section 30 having been 
agreed to.
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14:56 
On resuming—

Bankruptcy and Diligence etc 
(Scotland) Bill: Stage 2

The Deputy Convener: Agenda item 5 is 
consideration of amendments from section 1 to no 
further than section 30—part 1—of the Bankruptcy 
and Diligence etc (Scotland) Bill at stage 2. I 
welcome to the meeting the minister and his 
officials, and the members who are not committee 
members but who are attending because they 
have lodged amendments—they are Jackie Baillie 
and Derek Brownlee. I am sure that I saw Mark 
Ballard somewhere; he, too, will join us. 

I remind the ministers’ officials that they may not 
speak during the meeting and committee 
members that they may not ask officials to answer 
questions. I presume that all members have with 
them the groupings of amendments and the 
marshalled list. 

Section 1—Discharge of debtor

The Deputy Convener: Amendment 90, in the 
name of the minister, is grouped with amendment 
106. 

Allan Wilson: We start as we mean to go on—
in partnership with the committee—in so far as the 
amendments that we have lodged were instigated 
by the committee’s work. One of the most 
important reforms in the bill is the reduction of the 
bankruptcy period from three years to one year. 
Among other things, that will encourage personal 
and/or business restart. 

The bill includes a power to vary that discharge 
period. The length of sequestration is a key policy 
issue that we have discussed in the past and the 
power to prescribe the period was included in the 
bill in order to allow ministers to change the law if 
evaluation showed that one year was too short. 
However, the Enterprise and Culture Committee 
and the Subordinate Legislation Committee 
considered that any change to the bankruptcy 
period should be made only by primary legislation. 
I am happy to agree to that and I welcome the 
chance to put that right. Amendment 90 does that. 

Amendment 106 will make further changes to 
enabling powers in response to concerns that the 
committee expressed in its stage 1 report. Two 
enabling powers are made subject to the 
affirmative procedure rather than the negative 
procedure—the power to prescribe new events 
that will stop a debtor’s home revesting after three 
years and first use of the power to prescribe the 

conditions under which a trust deed becomes 
protected. 

Amendment 106 makes any regulations that are 
made on the planned new low income, low asset 
route into bankruptcy subject to the affirmative 
procedure. Low income, low asset cases will be 
considered under a later group of amendments; 
the vote on amendment 106 is not due until after 
that group has been debated. 

I move amendment 90. 

Amendment 90 agreed to.

Section 1, as amended, agreed to.

Section 2—Bankruptcy restrictions orders and 
undertakings

The Deputy Convener: Amendment 32, in the 
name of the minister, is grouped with amendments 
33, 34, 91, 35, 61 to 63, 70 and 71. 

15:00
Allan Wilson: The amendments are largely 

technical—there will be further such amendments 
as we continue—but I will give a brief explanation 
of why we have lodged them. I hope that they will 
be non-controversial. 

Section 2 provides for two types of bankruptcy 
restrictions: bankruptcy restrictions orders, which 
will be imposed by the courts; and bankruptcy 
restrictions undertakings, which will be agreed 
between the debtor and Accountant in Bankruptcy. 
The amendments are technical and are designed 
to ensure that the bill takes a uniform approach to 
the two restrictions. 

Section 2 inserts new section 56B of the 
Bankruptcy (Scotland) Act 1985, which will set out 
the grounds that a sheriff must take into account in 
deciding whether to grant an application for a 
bankruptcy restrictions order. Two of the grounds 
are that the debtor has made a gratuitous 
alienation or that he has created an unfair 
preference. In both cases, a debtor has acted in a 
way that means that less money is available to 
pay all or some of the creditors. 

As drafted, new section 56B could be taken to 
cover only alienations or preferences, as set out in 
sections 34 and 36 of the 1985 act. If so, the 
sheriff may not be able to take into account some 
situations in which the debtor has behaved in an 
unfair way. Amendments 32 and 33 will ensure 
that common-law alienations and preferences can 
be taken into account. 

It is already an offence for a debtor to obtain 
credit above the limit set out by law without telling 
the creditor that they are bankrupt. It therefore 
needs to be an offence to obtain credit without 
telling the creditor about a bankruptcy restriction 
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that is in place. The bill currently states that the 
debtor will have committed an offence if he fails to 
disclose to the creditor that he is subject to a 
bankruptcy restrictions order and is undischarged 
from sequestration. The creditor does not need to 
know both those facts, but the debtor commits a 
crime if he fails to disclose both. We want to fix 
that anomaly. Amendment 34 will change the 
requirement so that the debtor must disclose 
either that he is subject to a bankruptcy 
restrictions order or that he is undischarged from 
sequestration. 

Amendment 35 has a similar effect to 
amendment 34. If agreed, it will ensure that a 
debtor who is subject to a bankruptcy restriction is 
required to disclose relevant information but 
nothing more. It will add new section 56GA to the 
1985 act, which will ensure that, where a credit 
restriction is part of a bankruptcy restriction, the 
debtor must disclose that the undertaking is in 
place when obtaining credit above the limit set out 
in section 67 of the 1985 act. 

The laws of the different parts of the United 
Kingdom take account of insolvencies across the 
country. For example, it is an offence in Scotland 
to obtain credit without disclosing a bankruptcy in 
England or Wales. The bill as it stands changes 
the 1985 act so that a bankruptcy restrictions 
order that is imposed in England must be 
disclosed in Scotland, but it makes no mention of 
bankruptcy restrictions undertakings in England 
and Wales. Amendments 61 to 63 correct that 
omission. 

Amendments 70 and 71 could be called tidying-
up amendments. The bill amends section 17 of the 
1985 act, which deals with the recall of 
sequestration to take account of the effect of 
bankruptcy restrictions. Amendments 70 and 71 
make the bill more consistent with how section 17 
takes effect. 

Lastly, amendment 91 gives the sheriff a 
missing power to vary a bankruptcy restrictions 
order, providing the sheriff with all the powers that 
he or she would need to deal with a situation in 
which an order goes further than is needed. 

I move amendment 32. 

Amendment 32 agreed to.

Amendments 33, 34, 91 and 35 moved—[Allan 
Wilson]—and agreed to.

Section 2, as amended, agreed to.

Sections 3 to 5 agreed to.

Section 6—Amalgamation of offices of interim 
trustee and permanent trustee

The Deputy Convener: Amendment 36, in the 
name of the minister, is grouped with amendments 
39 to 47 and 72. 

Allan Wilson: Not dissimilar to the previous 
group, the amendments in group 3 are technical. 
They are designed to ensure that the bill is 
consistent in its treatment of the existing office of 
interim trustee and the new office of trustee in 
sequestration. They are intended to make the bill 
work better. 

The Bankruptcy (Scotland) Act 1985 gives the 
Accountant in Bankruptcy the function of 
supervising the performance of trustees who are 
involved in a sequestration. The accountant might 
need to obtain information from a trustee to check 
that everything is as it should be—or, indeed, that 
it was as it should have been when the trustee 
was in office. The 1985 act, as amended, allows 
the accountant to ask the new trustee in 
sequestration for any information she needs. 
However, it is not clear that she can ask for the 
same information from an interim trustee if one is 
appointed to safeguard the estate while the court 
decides whether to grant sequestration. 
Amendment 36 makes it clear that any interim 
trustee, if asked, has to provide information 
whether or not they are still in office. 

In some cases, an interim trustee is appointed to 
safeguard the debtor’s estate until the court 
decides whether to award bankruptcy. On 
sequestration, the interim trustee may be 
appointed as trustee in sequestration. If they are 
not, the court must appoint either another 
insolvency practitioner or the Accountant in 
Bankruptcy. New section 13 of the 1985 act 
provides for the termination of the interim trustee’s 
functions when they are not appointed as trustee 
in sequestration either because sequestration is 
refused or because someone else is appointed as 
trustee in sequestration. New section 13A, as 
introduced, applies only when an insolvency 
practitioner replaces an interim trustee. 
Amendment 39 applies that section to the 
Accountant in Bankruptcy as well, because that is 
necessary. 

Amendment 40 tightens up the duty of an interim 
trustee who does not carry on as the trustee in 
sequestration. The bill states that the former 
interim trustee may submit his or her accounts to 
the Accountant in Bankruptcy for audit within three 
months of the granting or refusal of sequestration. 
However, the interim trustee should not be able to 
choose whether to have the accounts audited. The 
debtor and others with an interest can challenge 
the accounts only when they are submitted, and 
any trustee in sequestration might need the 
information in the accounts to carry out their 
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functions under the 1985 act. Amendment 40 
provides that the interim trustee must submit his or 
her accounts within three months after they leave 
office. 

Amendment 41 clarifies the duty of the interim 
trustee when circulating his accounts. The bill 
states that accounts must be copied to some of 
the people with an interest but it does not include 
the new trustee. Amendment 41 rectifies that. 

Amendment 42, which is consequential to 
amendment 41, removes any doubt about which 
trustee is meant when the bill states that a copy of 
the accounts must go to the creditors known to the 
trustee. 

Amendments 43 and 44 add a missing reference 
to the interim trustee, who has an obvious interest 
in being able to appeal to the courts against either 
the accountant’s determination of their fees 
awarded or the accountant’s decision to refuse 
them a certificate of discharge. 

Amendment 45 gives the sheriff the power to 
revoke a certificate of discharge that should not 
have been granted by the Accountant in 
Bankruptcy. That is needed to complement the 
existing power to order the accountant to grant a 
certificate that should not have been refused. 

Amendments 46 and 47 will, if they are agreed 
to, make new section 13D of the 1985 act work as 
it was intended to. In some cases an interim 
trustee is appointed to safeguard the debtor’s 
estate until the court decides whether to award 
sequestration. On sequestration, the interim 
trustee may or may not be appointed as trustee in 
sequestration. All that makes the bill more 
understandable than it would otherwise have 
been. 

Amendment 72 is a small, tidying-up 
amendment, which requires the trustee to hold any 
money above a small amount in an interest-
bearing account. That duty applies to interim 
trustees as well. 

I move amendment 36. 

Amendment 36 agreed to.

Section 6, as amended, agreed to.

Section 7—Repeal of trustee’s residence 
requirement

The Deputy Convener: Amendment 92, in the 
name of Derek Brownlee, is in a group on its own. 

Derek Brownlee (South of Scotland) (Con): 
First, I remind committee members that my entry 
in the register of members’ interests shows that I 
am a member of the Institute of Chartered 
Accountants of Scotland. 

Amendment 92 is a relatively simple 
amendment, which seeks to remove section 7 of 
the bill, which seeks to remove the requirement 
that the trustee is resident in Scotland. In the 
policy memorandum, the Executive said that it 
viewed section 7 as minor, so it did not consult on 
it specifically. The committee will be aware that 
ICAS raised a number of concerns about the 
potential implications of the change. In its stage 1 
report, the committee acknowledged those 
concerns to an extent and suggested that the 
Executive discuss them with the UK Government. 

My concern is that even if the UK Government 
were to be persuaded of the concerns that the 
Executive expressed, the timescale for introducing 
any legislative change might cause problems. I 
think that we can find common ground by agreeing 
that only those who are suitably qualified to act in 
this area should be practising, which must include 
their having sufficient knowledge of Scots law in 
this area. Removing the residency requirement—
in the absence of any additional legislative 
safeguards—might lead to some of the problems 
that we have witnessed south of the border but 
which, thankfully, have not been widespread in 
Scotland. 

The proposition is simple. Retaining the 
residency requirement would in effect introduce an 
additional safeguard to protect the public from 
those practitioners who might not be sufficiently 
aware of the consequences of Scots law and the 
differences with English law. 

I move amendment 92. 

The Deputy Convener: Are you suggesting that 
trustees should be resident in Scotland? Is there 
no other way of ensuring that they are aware of 
the detail and consequences of Scots law? 

Derek Brownlee: The residency test is a rough 
proxy for an appreciation of Scots law. It is, of 
course, entirely conceivable that an insolvency 
practitioner who is not aware of Scots law might 
reside in Scotland, but it is unlikely. The converse 
is that an insolvency practitioner resident in 
England would not necessarily be aware of the 
differences between Scots law and English law. 
The committee report acknowledges that 
professional regulation is not within the remit of 
the Parliament. It seems to me that the residency 
requirement achieves an additional safeguard in 
most cases, although perhaps not by design. To 
remove that at a time when the committee is 
hinting at additional safeguards does not seem to 
be in the best interests of those who are using the 
practitioners’ services. 

Karen Gillon: I have concerns about what is 
being proposed. I assume that if the residency test 
was in place, somebody living in Carlisle would not 
be able to represent somebody who lived in 
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Gretna, which is a few miles up the road. If that is 
the case, I would have to oppose amendment 92. 

15:15 
Allan Wilson: I share some members’ 

concerns. Section 7, as currently constructed, 
removes the rule that says that trustees in 
bankruptcies or protected trust deeds must live in 
Scotland. Amendment 92 seeks to reverse that 
reform by removing section 7. If the amendment is 
agreed to, only trustees who lived in Scotland 
would be able to deal with devolved Scottish 
insolvencies. Amendment 92 is designed to 
protect the market of Scottish insolvency 
practitioners. For example, it would keep out the 
Carlisle insolvency practitioner, and English and 
Welsh practitioners more generally, from the 
remaining part of the market in Scotland. 

In this context, insolvency practitioners are 
Scottish or English only as a result of where they 
live. They all have a UK qualification, and Scottish 
insolvency practitioners are allowed to practise in 
England and Wales if they so choose. If the 
committee were to agree to the amendment, 
Scottish practitioners would keep an unfair 
advantage in the UK insolvency market. It might 
be argued that shielding Scottish insolvency 
practitioners from competition would help debtors 
and creditors in Scotland, but I argue that it would 
not, for three reasons. 

First, any practitioner who is not up to the job will 
have his or her regulatory body to deal with. It 
would be no defence to say that they are English 
and that they do not know the Scottish rules. They 
have to know the Scottish rules. Secondly, if the 
practitioner is not up to the mark, the courts can 
and would remove them from office. Thirdly, 
insolvency practitioners from elsewhere in the UK 
are already allowed to administer company 
insolvencies in Scotland. I have had no report of 
problems in the liquidation or winding up of limited 
companies and therefore, if amendment 92 were 
to be disagreed to, as I hope it will be, I expect no 
timescale problems in devolved insolvencies. 

I believe that Scottish practitioners will respond 
to projected competition in the way that we expect 
by offering a better and even more professional 
service to their clients. Competition in the market 
will be good for everybody. 

A final issue to keep in mind and with which we 
are all familiar is that the residence requirement 
could breach European Community rules on the 
free flow of labour among member states. If 
amendment 92 is agreed to, the Executive would 
be at risk of a successful challenge in the courts. 
We do not want to take that risk and neither do 
committee members. Therefore, I ask Derek 
Brownlee to withdraw his amendment. 

Derek Brownlee: It is fair to say that as there is 
no great demand from insolvency practitioners in 
Carlisle or indeed Berwick-upon-Tweed to break 
into the Scottish market, the legislation does not 
need to be changed. Although the minister’s point 
about corporate insolvency is fair, even the 
professionals who are involved in that area would 
concede that the law on corporate insolvency is 
rather more similar north and south of the border 
than the law on personal insolvency, particularly in 
relation to property law. 

The residency requirement is a rough proxy for 
ensuring that people have sufficient knowledge of 
Scots law. It is not perfect, but to remove the 
requirement at a time when additional safeguards 
are not in place could lead to some people in 
Scotland being affected by some of the dubious 
practices witnessed in England and Wales that, for 
whatever reason, we have not experienced in 
Scotland. I press amendment 92. 

The Deputy Convener: The question is, that 
amendment 92 be agreed to. Are we agreed? 

Members: No. 

The Deputy Convener: There will be a division. 
FOR

Fraser, Murdo (Mid Scotland and Fife) (Con) 

AGAINST

Baker, Mr Richard (North East Scotland) (Lab) 
Deacon, Susan (Edinburgh East and Musselburgh) (Lab) 
Gillon, Karen (Clydesdale) (Lab) 
Matheson, Michael (Central Scotland) (SNP) 
May, Christine (Central Fife) (Lab) 
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 

ABSTENTIONS

Baird, Shiona (North East Scotland) (Green) 

The Deputy Convener: The result of the 
division is: For 1, Against 6, Abstentions 1. 

Amendment 92 disagreed to.

Section 7 agreed to.

The Deputy Convener: I thank Mr Brownlee for 
his attendance. 

Section 8—Duties of trustee

The Deputy Convener: Amendment 37, in the 
name of the minister, is grouped with amendments 
38, 79 and 83. 

Allan Wilson: I will be as brief as I can be. 
Some of this has been dealt with and, again, the 
amendments are technical. As I have just said at 
some length, the bill introduces bankruptcy 
restrictions orders. The Accountant in Bankruptcy 
will submit any application for a bankruptcy 
restrictions order to the sheriff. 

Amendment 37 makes it clear that the trustee 
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must report to the Accountant in Bankruptcy any 
behaviour by the debtor that gives reasonable 
grounds for believing that the sheriff would grant a 
bankruptcy restrictions order. Section 8 amends 
section 39 of the 1985 act. As introduced, the bill 
requires the trustee in sequestration to have 
regard to the financial benefit to the creditors when 
administering the debtor’s estate and that gives 
the trustee wide discretion to ignore what should 
be mandatory requirements. Amendment 38 
clarifies when the trustee must consult the 
Accountant in Bankruptcy about the administration 
of the estate and comply with directions from the 
accountant, the creditors or the court. 

The remaining changes to section 39 of the 
1985 act will still help creditors by ensuring that 
the trustee has proper regard to costs when 
administering the estate. He or she will be able to 
use the discretionary powers that are given in 
section 39 only when they are satisfied that it will 
be of financial benefit to the creditors. He or she 
might no longer need to follow the rules on the 
sale of land that are set down in section 39 of the 
1985 act. For example, the 1985 act allows 
secured creditors to object to the sale of land if the 
price will be too low to pay them in full. The trustee 
will now be able to sell the land if that is in the 
interests of all the creditors. The debtor and the 
creditors also have the right to appeal against the 
original trustee obtaining his discharge. The 
creditors must therefore be notified that an 
application for discharge has been made. 

Amendment 79 adds the creditors to those who 
are to be notified of an application for discharge. 

Amendment 83 is a tidying-up amendment, for 
which we seek the committee’s approval. If a 
trustee takes control of a debtor’s estate when the 
debtor is running a business, the trustee can 
continue to run that business. The Bankruptcy 
(Scotland) Act 1985 does not specify that the 
trustee can close down a debtor’s business, 
although that can happen. Amendment 83 
therefore clarifies that the trustee has that power. 

I move amendment 37. 

Amendment 37 agreed to.

Amendment 38 moved—[Allan Wilson]—and 
agreed to.

Section 8, as amended, agreed to.

Section 9 agreed to.

Section 10—Termination of interim trustee’s 
functions

Amendments 39 to 47 moved—[Allan Wilson]—
and agreed to.

Section 10, as amended, agreed to.

Section 11 agreed to.

Section 12—Replacement of trustee acting in 
more than one sequestration

The Deputy Convener: Amendment 48, in the 
name of the minister, is grouped with amendments 
59, 60, 64, 65, 66, 97, 67, 68, 73, 74, 75, 76, 77, 
78, 80, 81, 82, 84, 98, 85, 100, 86, 87, 88 and 89. 
I invite the minister to move amendment 48 and to 
speak to all the amendments in the group. 

Karen Gillon: Briefly. [Laughter.] 

The Deputy Convener: Members are laughing 
at me. 

Allan Wilson: I will be as brief as I can. All the 
amendments in the group are minor technical 
amendments that have been designed to improve 
the working of the bill. 

The bill provides for what will happen when a 
trustee who acts in more than one sequestration 
can no longer act and needs to be replaced. 
Because the proposal in amendment 48 will save 
both time and money, it will be good for creditors 
who are affected by transfers. The bill will enable 
notification of the new trustee to be sent to the 
sheriff who awarded the sequestration. However, 
a sequestration will in some cases have been 
transferred to another sheriff, for example because 
the debtor has moved to a new area. Amendment 
48 makes it clear that notification can be sent to 
the new court as well as to the old one. 

Amendment 59 provides for any notice of 
abandonment to be registered in the property 
registers, if it relates to land. Amendment 60 
clarifies that the trustee will be responsible for 
inserting in the sederunt book a certificate of 
discharge on composition. Amendments 64 to 67 
seek to correct terminological and drafting errors. 
Amendment 68 sets out to clarify that a 
sequestration will cease to have effect as an 
inhibition when the Accountant in Bankruptcy 
refuses to award a sequestration or when a 
certificate of discharge after composition is 
recorded in the Register of Inhibitions and 
Adjudications. Amendment 88 is a consequential 
amendment. 

Amendment 73 aims to remove the need to copy 
information that has already been sent to the 
Accountant in Bankruptcy. Amendment 74 will give 
the trustee more time to tell creditors if a statutory 
meeting is to be called. Taken together, 
amendments 75 to 77 will mean that the 
Accountant in Bankruptcy does not need to report 
to herself a decision on her part not to call a 
statutory meeting of creditors—that is an important 
provision. Amendment 78 seeks to make a small 
change that will tidy up the bill’s language. 
Amendment 80 is a technical amendment, which 
is needed to allow amendments 81 and 82 to have 
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effect. 

Section 32 of the Bankruptcy (Scotland) Act 
1985 allows an order of the court to require 
someone who holds property acquired by the 
debtor during a sequestration to be authority for 
the release of that property, but the provision does 
not apply to an order of the Accountant in 
Bankruptcy. Amendment 81 will fix that. The 
scheme in section 32 of the 1985 act applies only 
to property vested at sequestration, but it should 
apply to acquired property as well. Amendment 82 
will fix that. 

Amendment 84 makes it clear that the trustee in 
sequestration can insure any business or property 
of the debtor. Amendment 85 seeks to correct the 
wording of section 41A(1)(b) of the 1985 act so 
that it says “date of the award” of sequestration. A 
debtor or creditor can lodge an appeal against the 
determination of a trustee’s remuneration up to 
eight weeks after the end of an accounting period. 
If the appeal is lodged towards the end of the 
eight-week period, the trustee may not be aware 
of it until after the time limit has expired. The 
amendment will ensure that the trustee will be 
aware of any appeal by requiring the person who 
makes it to notify them. Amendment 86 will 
introduce the same requirement for cases in which 
the Accountant in Bankruptcy is the trustee. 

Amendment 87 seeks to clarify that the 
reference in section 24(5) of the 1985 act should 
be to section 7(4), not to section 7(5). Amendment 
88 is consequential on amendment 68. 

Amendment 89 is a tidying-up amendment, for 
which we seek the committee’s approval. Section 
39 of the 1985 act details that the trustee is 
obliged to consult the commissioners in 
administering a debtor’s estate. If no 
commissioners are elected, he should consult the 
Accountant in Bankruptcy. There will be a period 
between the start of the sequestration and the 
election of the commissioners during which it will 
be appropriate for the trustee to consult, and to 
comply with the directions of, the Accountant in 
Bankruptcy. The phrase 
“if there are no commissioners”, 

in section 39(1) of the 1985 act, has the opposite 
effect, so amendment 89 seeks to remove it. 

15:30 
Currently, creditors are deemed to have agreed 

to a trust deed’s becoming protected if they do not 
respond to the trustee’s circular by objecting to it. 
The bill changes that. In the future, creditors will 
have to agree to the trust deed’s becoming 
protected. Amendment 97 will update section 5 of 
the Bankruptcy (Scotland) Act 1985 to reflect that. 

Amendment 98 will make a small change to 
ensure consistency in the language in the bill. 

The committee will be pleased to learn that I 
have come to the last amendment in the group. 
Amendment 100 will do two things: it will clarify 
that the trustee can ask the commissioners—or 
the Accountant in Bankruptcy, if there are no 
commissioners—to dispense with the need for 
taxation; and it will tidy up the law that applies 
when a debtor or creditor lodges an appeal 
against the determination of a trustee’s 
remuneration, which can be done up to eight 
weeks after the end of an accounting period, as I 
mentioned earlier. If the appeal is lodged towards 
the end of the eight-week period, the trustee may 
not be aware of it until after the time limit has 
expired. If the trustee were to pay a dividend to the 
creditors, insufficient funds may be available to 
deal with an appeal. By requiring the person who 
makes the appeal to notify the trustee, we are 
ensuring that the trustee is aware of the said 
appeal. 

I move amendment 48. 

Amendment 48 agreed to.

Section 12, as amended, agreed to.

Section 13 agreed to.

Section 14—Debtor applications

The Deputy Convener: Amendment 101, in the 
name of the minister, is grouped with amendments 
102 and 103.  

Allan Wilson: Again, I will be as brief as I can in 
the circumstances—substantive issues are 
involved in the amendments to section 14.  

The amendments in the group are aimed at 
helping people who find it hard to get debt relief 
through bankruptcy. They cannot go bankrupt 
because no creditor has taken enforcement action 
against them or agreed to help them to go 
bankrupt and so are not apparently insolvent. 
Those people are often called no income, no asset 
debtors, or NINA debtors. For the purposes of this 
exercise, I too will call them by that name 
although, as I have said, it is probably more 
accurate to call them low income, low asset 
debtors. 

As committee members will recall, on 7 March, I 
assured you that I would help such debtors by 
introducing new changes to apparent insolvency at 
stage 2. Although the amendments in the group 
deal with the issue that led me to make that 
promise, they do so not by changing apparent 
insolvency but by creating a new path into 
bankruptcy for debtors who are unable to pay their 
debts. We are enabling them to meet the criteria 
that are set out in the 1985 act, as amended by 
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the bill, and the regulations that we are making by 
way of the enabling power in amendment 103. 

For clarity, what we are suggesting is not a new 
type of debt relief but a way in which NINA debtors 
who are most in need of debt relief can get it. The 
end result for them will be that they are 
sequestrated in the same way that any other 
debtor is sequestrated. Although they will be freed 
from their debts, they will be subject to the same 
restrictions and conditions to which other 
bankrupts are subject. If they come into money, 
they will be expected to pay more and, if their 
conduct is culpable, they could become the 
subject of a bankruptcy restrictions order. The 
interests of creditors and the public will be 
protected—it is right and proper that they should 
be. 

We are not creating a new money advice 
gateway for NINA cases, which was a 
recommendation of the working group on debt 
relief that we established. In the long term, such a 
gateway for NINA cases may yet offer a good way 
forward, but first we need to ensure the success of 
the money advice gateway that is the debt 
arrangement scheme. The bill will ensure that 
people who are faced with a creditor-led 
bankruptcy will get a copy of our debt advice and 
information package. That will make it easier for 
people to get help from their local money adviser. 

The amendments propose that a NINA debtor 
who has an income of no more than £100 a week 
and assets of no more than £1,000 would be 
covered. Any NINA scheme will obviously exclude 
some people who are at the margins of eligibility. 
The figure of £100 is broadly based on the figure 
for net earnings that are protected from earnings 
arrestment, which is currently £85. The asset limit 
of £1,000 is based on the value of a car that can 
be excepted from attachment. The figures are low, 
but the amendment is intended to help people who 
have very little to get back on their feet and, 
through this process, to get back into the labour 
market and productive society more generally. We 
hope that will assist them and the wider economy. 

I understand that we need to ensure that, as far 
as possible, we draw this arbitrary line in the right 
place. With that in mind, we have provided for the 
threshold figures to be changed and clarified by 
the enabling powers that we propose in 
amendment 103. I intend that the powers that are 
provided for in amendment 106, which has already 
been debated, will be subject to the affirmative 
procedure so that there is a proper debate if and 
when they are used. 

I am happy to listen to any concerns that 
members may have now or later about the 
operation of the provisions. It is clear to me that 
the amendments will help people who need debt 
relief but cannot get it at present. The proposals 

will enable them to access debt relief, which is 
important to such people and to the wider 
economy. However, we must proceed in a 
balanced way that protects the interests of both 
creditors and the wider public. I commend the 
amendments to the committee. 

I move amendment 101. 

Murdo Fraser: I have a question for the 
minister, rather than a comment. I welcome the 
progress that the Executive has made on the 
issue. In its stage 1 report, the committee referred 
to its concern about low income, low asset 
debtors. It is good that the Executive has 
responded by lodging amendments. 

My slight concern about amendment 103 is that 
a great deal will be left to regulation. Can the 
minister say when the committee will be able to 
see the substance of what the Executive is 
proposing in more detail, so that we can have a 
fuller picture of the measures that may be put in 
place to deal with low income, low asset debtors? 

Allan Wilson: Detailed proposals will be 
available some time next year, probably in the 
second half of the year. 

The Deputy Convener: You referred to the 
package of debt advice that will be made available 
to low income, low asset debtors. How will the 
amendments persuade them to take advantage of 
that advice? 

Allan Wilson: We are talking about people with 
very low incomes and assets. The varying 
entitlements to benefits, credits and so on of 
people in that category can mean that the decision 
about what route to take in order to remove their 
debt and put themselves in a better position to 
return to the labour market, or to make progress 
with their lives, is finely balanced. Debt information 
and advice is very important to that category of 
debtor. It is anticipated that advice on benefits, tax 
credits and so on will be incorporated into the 
package, which will make the individuals 
concerned better placed to work out the best route 
out of their predicament. 

That will be doubly advantageous in that the 
creditors who are pursuing those individuals will at 
least have the prospect of getting some return on 
the credit that they have extended. More 
important, it will give the people concerned a 
better opportunity to contribute to the economy 
and to improve their own lot. 

The Deputy Convener: I have a couple of 
further points that I wish to raise, but I will let Ms 
Jackie Baillie contribute at this point. 

Jackie Baillie (Dumbarton) (Lab): Thank you, 
convener, for your indulgence in letting me come 
along and speak to the committee. The Executive 
amendments on low income, low asset debtors 
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are very welcome and represent a considerable 
improvement.  

I have a couple of specific points relating to the 
threshold. I heard what the minister said about the 
ability to vary it. We have pensioners aged 60 and 
over who have a minimum income guarantee of 
£114.05 per week, thanks to the Chancellor of the 
Exchequer, so one wonders whether the threshold 
of £100 is too low. 

Allan Wilson: I have a raft of statistics that I 
could share with you. The figure of £100 is 
arbitrary in the context. There are lower and upper 
rates for the state pension, personal allowances 
for income support, income-based jobseekers 
allowance benefits and so on. We want to work 
with organisations such as Citizens Advice 
Scotland, and anybody else who is involved in the 
area. Anybody who has ever worked in it knows 
what a minefield it is to balance benefits, tax 
credits and income more generally, in order to 
ensure that the individual gets their maximum 
entitlement. It may well be that some people who 
fall into the category do so principally because 
they have not accessed their benefit entitlement. 

I suggest that, together with all the stakeholders, 
we should develop the regulations that are needed 
to support the process in the widest possible 
sense to ensure that the interests of the individual 
are to the fore. That will be a very complex 
process, as members know, but regulations are 
not set in stone. They can be adapted to take 
account of benefits, tax credits and individual 
circumstances, as well as of the number of people 
who are liable to be affected by the proposals. We 
have some figures for that, but they are rough. 

Jackie Baillie: That kind of approach will be 
helpful in developing what I accept is a complex 
area. With the invitation to work with Citizens 
Advice Scotland and others, I think that we will 
end up with the right set of amendments and the 
right subsequent regulations. 

The Deputy Convener: I infer from what you 
said, minister—I ask you to confirm this—that you 
are including the working poor in the definition of 
low income, low asset people, and not just those 
who are on benefits through unemployment.  

Allan Wilson: I am not a fan of the term 
“working poor”, but I accept that some people use 
it to define that category of person. I take the 
point. Clearly, it depends what people mean by 
“the working poor”. We want to consider any 
people who are genuine no income, no asset 
debtors. If they are working but are still in that 
category, they will be included.  

The Deputy Convener: My final question 
concerns your proposals for the valuation of 
assets. Is it your intention to discuss with the 
advice agencies how the criteria for that will be 

drawn up and whether that will be a paper-based 
exercise or something else? 

Allan Wilson: I assure you that it is intended to 
be a paper-based exercise—we have no wish to 
go down past roads in that context. I can reassure 
anybody who is concerned about that. It will by 
definition be an intrusive exercise, but the intrusion 
will be kept to a minimum. 

Amendment 101 agreed to.

Amendment 102 moved—[Allan Wilson]—and 
agreed to.

15:45 
The Deputy Convener: Amendment 49 is 

grouped with amendments 50 to 52 and 69. 

Allan Wilson: Section 14 will take debtor 
applications out of the courts and hand them to the 
Accountant in Bankruptcy. The bill makes that 
change by amending several parts of the 
Bankruptcy (Scotland) Act 1985. The amendments 
in this group will make the changes to sections 6 
and 9 of the 1985 act work in the way that is 
intended. 

Individual debtors can be sequestrated if they 
are apparently insolvent, which means that one of 
their creditors has taken formal action against 
them to recover a debt due, or the debtor has 
been made bankrupt in another part of the United 
Kingdom. Under section 6 of the 1985 act, it is 
possible for other estates to be sequestrated, 
including partnerships and other bodies. All those 
bodies will be able to make a debtor application to 
the Accountant in Bankruptcy. In the bill as 
introduced, only partnerships were given the right 
to apply on the ground of apparent insolvency, but 
that is inconsistent with the way in which those 
other bodies are treated. Amendment 49 corrects 
that inconsistency. 

Section 5 of the 1985 act sets out the 
procedures that apply when natural debtors are 
being sequestrated. Other sections of that act 
refer back to section 5 in order to avoid repeating 
in full any such rules that should apply in other 
cases. The bill as introduced inserts new 
subsections into section 5 to cover debtor 
applications that should have been applied to all 
such applications. Amendment 50 ensures that the 
same requirements are included in section 6 of the 
1985 act. 

At present, sequestration cases are dealt with 
throughout Scotland. That means that most 
debtors go to their local court and that no single 
court has to deal with too much business. Debtor 
applications will now go to the Accountant in 
Bankruptcy, but there are several circumstances in 
which the court may still be asked to step in. As 
the bill stands, it is possible that those applications 
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might need to go to Kilmarnock sheriff court, which 
would not only be inconvenient for some people 
but potentially might result in a heavy burden for 
that court. Amendment 51 provides that any 
applications to the sheriff should continue to be 
made to the court that has jurisdiction over the 
debtor’s main residence or place of business. 

The proposed change under amendment 51 will 
apply both to applications for recall of 
sequestration and to appeals against a refusal to 
award sequestration on a debtor petition. The bill 
already makes provision for which court should 
deal with recalls and appeals, but that will no 
longer be needed if amendment 51 is agreed to. 
Amendments 52 and 69 are, therefore, 
consequential on amendment 51. 

I move amendment 49. 

Amendment 49 agreed to.

Amendments 50 and 51 moved—[Allan 
Wilson]—and agreed to.

Section 14, as amended, agreed to.

After section 14

Amendment 103 moved—[Allan Wilson]—and 
agreed to.

Section 15—Sequestration proceedings to be 
competent only before sheriff

Amendment 52 moved—[Allan Wilson]—and 
agreed to.

Section 15, as amended, agreed to.

After section 15

The Deputy Convener: Amendment 109, in the 
name of Karen Gillon, is grouped with 
amendments 95 and 96. 

Karen Gillon: Under current law, a debtor who 
is being made bankrupt by their creditors has few 
remedies open to them. To defend an action of 
sequestration by creditors, a debtor must either 
pay the debts due or offer security to pay the 
debts in their entirety. If the debtor can do neither 
of those things, the court has no discretion and 
sequestration will be awarded. 

That means that, in a creditor-led petition for 
bankruptcy, a debtor cannot offer to repay the debt 
over an extended period of time. Similarly, the 
court cannot be proactive in examining longer-
term repayment as a reasonable alternative to 
bankruptcy. The level at which a creditor can 
petition for a debtor’s bankruptcy is currently 
£1,500, which means that debtors who owe 
relatively small sums can be sequestrated. 

We heard evidence about the impact of 
bankruptcy on individuals. We heard considerable 

evidence that many debtors do not seek to deal 
with their debts until a particularly late stage in the 
process, which means that their family or friends 
are often unable to provide them with the support 
and help with which they would wish to provide 
them. 

There are two weeks between the petition being 
lodged and the hearing, which is a short period in 
which to enable debtors to make alternative 
arrangements. For example, if a debtor owes a 
single debt of more than £1,500, they can be 
sequestrated but are ineligible for a debt 
arrangement scheme, which requires them to 
have more than one debt. That can happen even if 
the debtor has disposable income with which to 
repay the debt over time. 

A debtor might also be asset rich but cash poor 
and so have no disposable income with which to 
enter into a debt arrangement scheme. A few 
weeks’ continuation might allow them to release 
their assets, such as by selling their car, and thus 
repay the debt. 

I welcome the movement that the Executive has 
made on the matter—which is positive as far as it 
goes—to allow the sheriff to continue proceedings 
pending approval of a debt payment programme 
under the debt arrangement scheme. However, 
recent research shows that local authorities 
petitioned for 631 bankruptcies in 2004 and 2,116 
bankruptcies in 2005, which indicates the scale of 
the problem faced by many people, such as those 
who own their home but have an income of less 
than £1,100 a month. 

I ask members to consider supporting 
amendment 109, which introduces a test that 
would apply in certain circumstances and allow 
continuation for people to release assets or secure 
support from family and friends. The two-week 
limit can cause people to approach the more 
unscrupulous lenders and place themselves in a 
much worse position. 

I welcome the Executive’s amendment 96, which 
allows lay representation in sequestration 
proceedings. That is welcome, because it means 
that money advisers or in-court advisers can 
represent the debtor at the hearing. 

I press the Executive to go further at stage 3 and 
consider how it can allow continuation to happen 
for the purposes of refinancing people who have 
some assets that they could release but are 
unable to release in the existing timescale. I would 
be grateful if the minister would clarify that if a 
petition is continued to allow a debtor access to 
the debt arrangement scheme, once the debt 
payment programme has been accepted and the 
case brought back to the court, the petition will 
then be rejected by the sheriff. 
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Amendment 109 is, in essence, a probing 
amendment. I would welcome the minister’s 
reassurance that he will reconsider the matter 
ahead of stage 3. 

I move amendment 109. 

Allan Wilson: I am happy to give the assurance 
that Karen Gillon seeks, but wonder whether stage 
3 is the appropriate juncture at which to consider 
what could in certain contexts be construed as a 
reasonable proposition. 

Amendment 109, which seeks to give the court a 
general power to continue a petition if it thinks that 
it is reasonable to do so, is a technically defective 
means of addressing the matter. For that reason 
alone, we cannot support it. The power that would 
be given to the sheriff would be very wide—
indeed, it would be too wide. A bankruptcy 
application could be continued any number of 
times, for any period and for pretty much any 
reason. As I have said, I understand why that 
might be seen as a good thing in certain 
circumstances, but appearances can be 
deceptive.  

We need to be clear about who would be 
helped. People who have the ability to pay will get 
the help that they need under the bill, including 
under the planned changes in amendments 95 
and 96, which deal with the problem that we know 
about. I will speak to those amendments in a 
moment.  

If amendment 109 was agreed to, people who 
can but will not pay would be given plenty of scope 
to delay matters and to prevent creditors from 
getting the payment to which they were entitled. 
We need to keep it in mind that bankruptcy is not 
just about debtors and that creditors have rights, 
too. A long delay could conceivably give debtors 
who had assets but who did not wish to pay the 
opportunity to hide those assets—dare I say it—if 
they had a mind to do so. A delay in granting 
sequestration may harm the public by holding up 
bankruptcy restrictions that are needed. People 
who cannot pay simply cannot pay. Delaying the 
bankruptcy would do nothing more than prolong 
their distress and hold up the debt relief that they 
would get at the other end of the bankruptcy. The 
proposals would put more pressure on those 
debtors and the courts. 

Time may show that the courts need a bit more 
discretion. I have already referred to the debt 
advice and information package that will be 
available. As has been pointed out, the Executive 
amendments in the group will mean that 
sequestrations can be delayed where doing so is 
right, and that money advisers can go to courts to 
assist their clients. We think that that is enough to 
be going on with. 

Amendment 109 is probably more significant 
than it might superficially appear to be. I will 
investigate whether stage 3 is the appropriate 
juncture at which to address issues that have been 
raised, as I have been asked to do, but changing 
the whole balance of judgment at the time when a 
sequestration is granted on a creditor application 
is not the way to do things. 

Executive amendments 95 and 96 are worthy of 
support. A debtor can apply for a debt payment 
programme under the Debt Arrangement and 
Attachment (Scotland) Act 2002. In many cases, 
at least one of the debtor’s creditors will be able to 
ask the court to bankrupt the debtor. As has been 
mentioned, it takes a few weeks to put a DAS 
programme in place. The creditor may decide to 
ask the court to bankrupt the debtor in that period, 
but that is not fair to the other creditors, who may 
be paid less in the bankruptcy, or indeed to the 
debtor, who could lose a chance to get themselves 
back on their feet—Karen Gillon asked about that. 
As things stand, the court cannot refuse to grant a 
valid creditor application. Therefore, the debtor 
may be forced into a bankruptcy that could have 
been avoided. It has been pointed out that that is 
not right, so amendment 95 will allow the court to 
continue an application where the debtor can 
show that he or she will apply for a DAS 
programme. If the programme is agreed, the 
application for sequestration will be dismissed. 

16:00 
As members will know, courts are stressful 

places, and the debtor may find it difficult to argue 
their own case effectively. We believe that, if that 
is the case, they should receive some help. Legal 
aid is not available—there is nothing that I can do 
about that in the bill—however, any debtor 
planning to apply for a DAS programme will have 
a money adviser. They will be able to build up a 
strong rapport with their adviser and will feel 
comfortable discussing money problems with 
them. The court hearing will be less stressful for 
the debtor to deal with if such a person is able to 
speak on their behalf—to advocate for them. They 
may be able to persuade the court to grant a delay 
that the debtor would not otherwise have been 
given. Amendment 96 makes that provision 
possible where, presently, it is not possible. 

For those reasons, I ask the committee to 
support amendments 95 and 96. They go a long 
way towards addressing the problems that have 
been identified by Karen Gillon. We will consider 
whether stage 3 is the appropriate juncture at 
which to introduce the changes that are sought 
and will get back to the committee on that. I ask 
Karen Gillon to withdraw amendment 109. 

Murdo Fraser: I would like to comment on the 
amendments, if that is in order. I listened with 
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interest to what Karen Gillon said in moving 
amendment 109. It is a significant amendment that 
would make a substantial change to the existing 
law on sequestration. Although I am not without 
sympathy for some of the arguments that she put 
forward, I have reservations about the amendment 
and echo the concerns that were expressed by the 
minister. 

I have three specific concerns about the wording 
of amendment 109. First, it would create an 
additional hurdle for creditors to get over in order 
to achieve sequestration. I am not sure that such a 
blunt instrument would be welcome in situations in 
which the debtor is a won’t-pay debtor or the 
creditor is a local authority that is seeking to 
recover council tax. 

Secondly, by introducing a reasonableness test, 
we would create a lack of certainty in the system 
that is not there at the moment. If the choice is 
between legislation that produces a certain result 
and legislation that produces an uncertain result, 
the bias should always be towards creating 
certainty, especially when the courts are involved. 

Thirdly, I share the minister’s concern that 
amendment 109 is not as technically well drafted 
as it could be. The impact of the amendment 
would apply not just to personal debtors, but to 
company debtors, and it would be in order for 
company debtors to argue in court that 
sequestration is unreasonable. I do not think that 
most people would expect to see that protection in 
the bill. 

For those reasons, I am not inclined to support 
amendment 109. I appreciate the fact that, as 
Karen Gillon mentioned, it was lodged as a 
probing amendment. 

Both the Executive’s amendments are welcome. 
I particularly welcome amendment 96, which 
provides for lay representation. That is a major 
step forward in helping to provide assistance to 
debtors. 

The Deputy Convener: Minister, do you wish to 
make any response to the points that have been 
raised? 

Allan Wilson: I wish only to point out that it is 
not just the creditor’s interest that would be 
immediately affected if amendment 109 were to be 
agreed to; it would also disturb the debtor’s 
interest. 

The Deputy Convener: I invite Karen Gillon to 
wind up the debate and to press or withdraw 
amendment 109. 

Karen Gillon: As I said, amendment 109 is a 
probing amendment. There are issues around 
continuation for refinancing that I hope we will be 
able to explore together ahead of stage 3. I cite as 
an example a case in which a client had a wage 

arrestment for council tax arrears, which they were 
paying. The council stopped the wage arrestment 
for two months to allow the debt to become more 
than £1,500 and then petitioned for sequestration. 
In anybody’s mind, that is not reasonable. Given 
the fact that the person was trying to repay the 
debt that they owed, that was not the sort of action 
that we would want to see. 

In view of the minister’s comments, I seek to 
withdraw the amendment and look for some 
positive dialogue between now and stage 3. 

Amendment 109, by agreement, withdrawn.

Section 16—Income received by debtor after 
sequestration

The Deputy Convener: Amendment 53, in the 
name of the minister, is grouped with amendments 
54, 55, 93, 94 and 56 to 58. 

Allan Wilson: Section 16 reforms court-based 
income payment orders to make them more 
effective and introduces a less formal alternative 
known as income payment agreements. It makes 
those changes by amending sections 32 and 55 of 
the Bankruptcy (Scotland) Act 1985. 

The general position is that a bankrupt debtor 
can keep what they earn; however, that needs to 
be balanced against the right of the creditors to a 
fair payment. Amendment 53 makes it clear that a 
debtor is not entitled to any income that he 
receives after sequestration that is subject to an 
income payment order or an income payment 
agreement. 

The Accountant in Bankruptcy has various 
supervisory functions under the 1985 act, one of 
which is to maintain the register of insolvencies. 
The information on the register can be seen by 
creditors and others who have an interest. 
However, the bill, as introduced, does not provide 
for that. Amendments 54 to 57 put that right. They 
ensure that the accountant has the right function 
and gets the information that she needs to carry 
out that function. 

An income payment order or income payment 
agreement can last for up to three years, which 
means that some of them will be in force after the 
debtor has been discharged from the 
sequestration. Section 55 of the 1985 act deals 
with the effects of a debtor obtaining a discharge 
from sequestration. One of those effects is that he 
is no longer liable to pay any debt that existed at 
the date of sequestration. There are a few 
exceptions to that, such as court-imposed fines. 
The bill, as introduced, added income payment 
orders and income payment agreements to that 
list, although it did not need to, as orders and 
agreements stay in force anyway under section 32 
of the 1985 act. Amendment 58 fixes that. 

53



3251  12 SEPTEMBER 2006  3252 

The bill, as introduced, is thought to have the 
effect that breaching either an income payment 
order or an income payment agreement will be a 
criminal offence. That is not what we intend, and 
amendments 93 and 94 fix that. It is one thing to 
be punished for breaching a court order, but it is 
quite another to be punished for not complying 
with a relatively informal agreement with the 
trustee. If, for any reason, an agreement is not 
working, the trustee will have to go to court to get 
an order. 

I move amendment 53. 

Amendment 53 agreed to.

Amendments 54, 55, 93, 94 and 56 to 58 
moved—[Allan Wilson]—and agreed to.

Section 16, as amended, agreed to.

Section 17—Debtor’s home and other heritable 
property

Amendment 59 moved—[Allan Wilson]—and 
agreed to.

Section 17, as amended, agreed to.

Section 18—Modification of provisions relating 
to protected trust deeds

The Deputy Convener: Amendment 105, in the 
name of Jackie Baillie, is grouped with 
amendment 110. 

Jackie Baillie: I am grateful to the committee for 
giving me the opportunity to speak to amendment 
105 and to the convener for supporting it. 

Amendment 105 was prompted by concerns that 
credit unions have raised about the current 
operation of protected trust deeds. I was first 
approached by the Vale of Leven Credit Union and 
Dumbarton Credit Union. Other members have 
been approached by credit unions in their areas 
and I know that the cross-party group in the 
Scottish Parliament on tackling debt has 
considered the issue. 

I understand that the minister has consulted on 
changes to protected trust deeds and that, if I am 
right, amendments to the bill will be lodged before 
stage 3. That is welcome, but the purpose of 
amendment 105 is to focus our minds on credit 
unions in the context of the consultation that has 
come to a close. I do not need to tell members 
about the valuable role that credit unions play in 
our communities, which is strongly encouraged by 
the Executive. Ultimately, credit unions tackle 
financial exclusion and it would be perverse to 
continue to disadvantage them through the 
protected trust deeds process and to place in front 
of them obstacles that would prevent them from 
achieving their primary goal. 

It is worth noting that there has been a sharp 
increase in the uptake of protected trust deeds 
recently. No credit union that I know of is large 
enough to support the continuous losses that are 
incurred through the non-recovery of loans that 
results from protected trust deeds. In effect, the 
present system lumps together small community-
based credit unions with massive creditors such 
as the Royal Bank of Scotland, HBOS, Visa and 
MasterCard, all of which are global players that 
charge much higher fees, never mind much higher 
interest rates, than credit unions do. 

I am told—and have seen evidence to support 
the anecdotal evidence—that a small minority of 
trustees charge about £200 an hour to administer 
a trust deed. Such expenses are paid before the 
creditors receive a single penny. Although I am 
sure that the examples that I will provide do not 
reflect common practice, they are extremely 
interesting. 

For some trust deeds, £200 a month is a 
legitimate expense for one primary school child’s 
school lunches. Let me demonstrate what an 
extraordinary amount that is. A school child who 
lived in West Dunbartonshire would pay £1.40 a 
day for their school lunch. I am not terribly good at 
maths, so let us round that up to £1.50 and let us 
assume that we are talking about a generous 
month—a five-week month. In my book, 25 times 
£1.50 comes to £37.50, so one wonders what the 
extra £162.50 is for. In another example, a trust 
deed considers expenditure of £100 a month on 
dog food to be a legitimate cost. It is clear that the 
dog concerned lives in the lap of luxury. 

I understand that those issues all relate to 
protected trust deeds, but members should be in 
no doubt that credit unions suffer 
disproportionately from losses that are incurred 
through protected trust deeds. Many of them 
report that if current practice continues unchecked, 
they will be unable to continue operating. My 
genuine fear is that the present protected trust 
deed arrangements run entirely counter to 
Executive policy and its position of support for 
credit unions. 

A number of suggestions have been made. We 
have tantalised the minister with various options 
that he could pursue. Amendment 105 is about 
making credit unions priority creditors in the eyes 
of trustees of protected trust deeds, but it is really 
an invitation to the minister to tell us how he will do 
things better. 

I move amendment 105. 

The Deputy Convener: I welcome Mark Ballard 
to the committee. 

Mark Ballard (Lothians) (Green): I share the 
concerns that Jackie Baillie has so ably raised 
about the situation that credit unions face. At 
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present, they are considered to be equal 
competitors with the likes of HBOS and the Royal 
Bank of Scotland, but they perform a very different 
function and are subject to different sets of 
financial regulation. Credit unions are vital in 
ensuring that those people who have few options 
other than loans at the extortionate interest rates 
that have been discussed have access to financial 
services. 

Amendment 110 emerged from discussions with 
my local credit union, the Capital Credit Union, 
which was concerned that student loans are 
treated in such a way that they are taken out of the 
reckoning when it comes to bankruptcy. Student 
loans are a unique financial instrument that is not 
governed by the same laws as the rest of the 
financial services industry and they are offered 
only to students. The Capital Credit Union 
suggested that similar treatment should be given 
to credit union loans, which would allow credit 
unions to offer what is a different service to people 
who are in danger of bankruptcy or who are 
already bankrupt. Amendment 110 attempts—in 
an effort related to that behind amendment 105—
to recognise that credit unions are not on the 
same playing field as the big financial services 
providers and should therefore be treated 
differently. The playing field discriminates against 
credit unions at the moment.  

Like Jackie Baillie, I am looking to the minister 
for ways to deal with the situation better to ensure 
that the concerns of credit unions such as the 
Capital Credit Union are recognised and that their 
unique ability to offer financial services is not 
undermined by the current operation of the 
bankruptcy laws. 

16:15 
The Deputy Convener: I will ask Mark Ballard 

to move his amendment later; I remind members 
that this is their opportunity to question Jackie 
Baillie and Mark Ballard on their amendments.  

Murdo Fraser: I would echo much of what 
Jackie Baillie and Mark Ballard have said about 
the importance of credit unions and of protecting 
them in light of the valuable work that they do. 
However, I have a number of concerns about the 
wording of the amendments.  

There seems to an inconsistency in amendment 
105, in that it applies only to protected trust deeds, 
not to sequestrations. It may well be that Jackie 
Baillie considered the matter and was not able to 
devise a way to extend the same protection to 
sequestrations, but it seems to be an 
inconsistency that her proposals would apply in 
only one set of cases.  

The amendment also seems to be a fairly major 
departure in terms of public policy. It seeks to 

create a unique class of creditor—the credit 
union—which will be ranked in preference to many 
other creditors, possibly including involuntary 
creditors. I am thinking of small charities or people 
on low incomes, perhaps including the typical 
elderly widow with a very low income and very 
little capital, who is owed money. A small business 
could perhaps be included if it is on the verge of 
going bankrupt. One could equally see a case for 
those creditors to be given a protected status 
above that of the HBOSs and Royal Banks of this 
world. We must remember that they are 
involuntary creditors, as opposed to credit unions, 
which are voluntary creditors. Like other voluntary 
creditors, credit unions have the opportunity 
before they lend money to consider the people to 
whom they will lend it. To reiterate, I think that 
there is an inconsistency in Jackie Baillie’s 
approach.  

As far as Mark Ballard’s approach is concerned, 
I fear that amendment 110 might be technically 
incompetent. I think that he is trying to amend a 
piece of United Kingdom legislation, and I am not 
sure that it is competent to do so in an act of the 
Scottish Parliament. Perhaps he could address 
that in winding up.  

Having said all that, I do not disagree with the 
general approach taken by both Jackie Baillie and 
Mark Ballard in relation to credit unions and I join 
them in looking forward to hearing from the 
minister what the Executive’s intentions are in 
trying to ensure that credit unions are not 
disadvantaged by the bill. 

Susan Deacon: I suspect that there is 
widespread agreement around the table about the 
importance of credit unions. Many of us have seen 
at close quarters how their importance and impact 
have increased over the years. I share the 
concerns that have been expressed about wishing 
to ensure that appropriate provision is made for 
credit unions. Evidently, they are in a different 
situation from that of the major financial institutions 
in a whole host of ways.  

My concern is about what the appropriate 
legislative solution is. The problem has been 
clearly expressed by Jackie Baillie today and has 
been explored at meetings and briefings facilitated 
by Jackie Baillie, Christine May and others over 
recent months. I sense that, because the problem 
was brought to our attention relatively late in the 
day, there has been relatively little opportunity for 
us to consider what the appropriate solution might 
be.  

I want to add a further challenge to that which 
has already been issued to the minister. As well as 
telling us what he thinks would be a better solution 
than what is before us, will he tell us how much 
time and energy the Executive has spent 
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discussing the issue directly with the credit 
unions? 

Mr Stone: I am not sure that I agree with Murdo 
Fraser’s analysis of little old ladies versus credit 
unions. The point is that credit unions go where 
others do not go. I wish that I had a credit union in 
my constituency, but I do not, because they are 
difficult to set up. If the issue of their status is not 
tackled—not today or even in a few weeks’ time, 
but in a considered way—right-thinking people in 
constituencies such as mine will be discouraged 
and further impaired in their efforts to set up credit 
unions. I echo Susan Deacon’s point. If we cannot 
find out what contact there has been with credit 
unions in the past, I seek the assurance that there 
will be discussions to address the point in future. I 
admit that it is not easy to address it, but it is 
important to some of our most needy constituents. 

Shiona Baird: I echo what the two previous 
speakers said. The valuable role that credit unions 
play in addressing the huge level of personal debt 
needs to be acknowledged. Where possible we 
have to expand that role and advertise it more 
widely. I seek the minister’s assurance that he will 
take on board the sentiments of amendments 105 
and 110 and lodge something similar at stage 3. 

The Deputy Convener: I will invite the minister 
to comment and respond. Given that we will not 
get to amendment 110 for a considerable time, I 
will then ask Mark Ballard to respond to the points 
that were made about that amendment before I 
invite Jackie Baillie to respond. 

Allan Wilson: I hope that I will be able to 
provide the relevant assurances that members 
seek and convince the lodgers of the two 
amendments that they are not the optimum route 
to follow if their intention is to help credit unions, 
as I am sure it is. 

As others have said, the amendments are 
technically defective, so we could not accept them 
as they are. We then considered whether to 
accept them in principle and come back later with 
our own amendments, but I did not think that we 
could do that either. That is not because I am 
unsympathetic. As Susan Deacon and others said, 
there is general agreement in all the parties that 
credit unions provide a key financial service by 
promoting financial inclusion and offering access 
to credit that the more commercial sector does not 
offer. 

The Executive assists credit unions through the 
credit union assistance fund, by providing local 
authority rates relief and low-cost loans to 
purchase and fit out offices and by subsiding start-
ups for those offices. It is not that we are 
unsympathetic. We are happy to be able to help 
credit unions to make sensible lending decisions. 
They used to have to pay a fee to search in the 

register of insolvencies, but the Accountant in 
Bankruptcy has agreed to waive that fee, so they 
are no longer charged. 

Susan Deacon asked what discussions there 
have been with credit unions. I have had occasion 
to meet colleagues in West Dunbartonshire 
personally, not professionally, so to speak. I have 
heard Jackie Baillie go on about the example of 
the dog on a number of occasions and say only 
that the evidence for that would need to be worked 
up from an anecdotal basis to a more empirical 
understanding of the problem—if indeed there is a 
problem. 

Secondly, the measures that are set out in the 
amendments might not provide the right kind of 
help. Credit unions can have too much protection; 
in particular, they need some incentive to lend 
sensibly in order to protect their members’ 
interests. 

As far as Mark Ballard’s comparison with 
student union finances is concerned, I must point 
out that the two situations are very different. Credit 
union debts are mostly small and short term and 
meet immediate need, whereas student loan debts 
are large, long term and subsidised and, as Murdo 
Fraser pointed out, do not have a voluntary 
element. Moreover, they deliver value over a 
whole lifetime of work. 

Most important, any proposal must not harm 
credit unions. If amendment 110 were agreed to, 
credit unions would not be eligible to be paid 
anything in a sequestration. As the only money 
likely to be available for a long time will vest in the 
bankruptcy, there is a risk that credit unions will be 
worse off. 

One could argue that credit unions could wait 
and arrest wages or bank accounts after the 
sequestration, but how fair would that be to the 
credit union member in question? After all, debt 
relief helps the debtor, not the creditor. It is not 
easy to go bankrupt or to sign a trust deed, and it 
is important that the debtor is able to start again 
without having to repay that debt. 

Moreover, if the debtor had surplus income, the 
trustee would apply for an income payment order 
or agreement, which could last for up to three 
years. As a result, the debtor would be left with 
insufficient income to make it worth the credit 
union’s while to attempt to arrest the debtor’s 
wages. A credit union might not even begin to 
attempt to recover a debt until up to four years 
after the date of sequestration. One could argue 
about credit union members’ interests in that 
respect, but I do not think that such an approach 
would benefit the credit union as a creditor. 

Taking up Murdo Fraser’s little old lady analogy, 
I believe that the proposals are unfair to other 
deserving creditors who might get paid less or not 
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at all. It would not be fair for credit unions to get 
paid before employees of a failed business, for 
example, or other local tradesmen. Credit unions 
are asking for a preference at a time when other 
public creditors such as local authorities and the 
tax office have had to forgo such a preference. 

Murdo Fraser wondered why amendment 105 
relates simply to trust deed reform. I suspect that 
that is because introducing preferences into 
sequestration is a reserved matter, and therefore 
beyond the Parliament’s competence. However, 
as far as trust deed reform is concerned, I can 
perhaps offer Jackie Baillie and Mark Ballard 
some good news. Under the bill, reforms can be 
made to allow all creditors, including credit unions, 
to use a protected trust deed to get more of their 
money back. For a start, they will have more of a 
say about when a trust deed should be protected 
and, secondly, the Accountant in Bankruptcy will 
regulate protected trust deeds to prevent the 
alleged malpractices by some trustees that can 
lead to there being little or no dividend. Hopefully, 
it will be able to address such malpractices, such 
as the dog food example that Jackie Baillie 
highlighted. 

On several occasions, I have made it clear—I 
did so publicly during the stage 1 debate and I 
repeat the offer today—that my officials are happy 
to meet the credit unions to discuss their concerns 
and to look at the empirical base for potential 
reform. They have not yet taken up that offer, but I 
am sure that they will in the period to come. We 
can talk about trust deed reform specifically in the 
context of credit unions, but I do not think that that 
is the way to go. 

16:30 
The Deputy Convener: Does Mark Ballard want 

to respond to what has been said specifically on 
amendment 110? 

Mark Ballard: I recognise that there is a 
problem with Scottish Parliament legislation 
amending UK legislation. If that means that 
amendment 110 is not technically competent, I will 
not move it. However, I would like to respond to 
the minister’s remarks, particularly regarding the 
notion that amendments 105 and 110 would 
encourage credit unions not to take sensible 
decisions about lending. 

The function of a credit union is not to take 
sensible decisions about lending according to the 
rules that most financial services providers follow; 
it lends to those who are poor risks and who have 
little financial capital. It offers money to those who 
do not have their own homes to act as a guarantor 
for a loan. We should be encouraging credit 
unions specifically because they do not follow the 
same rules as financial services providers such as 

HBOS and the Royal Bank of Scotland. Credit 
unions follow different rules and offer financial 
services to those who are not sensible risks for 
other people. That is why they must be treated 
differently by the law. 

We need to ensure that credit unions are 
protected. However, I recognise that there may be 
problems with the competence of amendment 110. 

Allan Wilson: In my opinion, that view 
heightens the need for an early meeting with credit 
unions. An efficiently run and effective credit union 
would not operate on that basis, or else it would 
very soon find itself not operating at all. The need 
for dialogue is emphasised by that comment. 

The Deputy Convener: The point is well made. 
I invite Jackie Baillie to wind up the debate and to 
press or withdraw amendment 105. 

Jackie Baillie: I start with the point that has just 
been made. It is important to place on record the 
fact that credit unions take sensible decisions 
about their lending. They are regulated by the 
Financial Services Authority. I would finesse Mark 
Ballard’s comment by saying that credit unions are 
better able to assess risk because they are 
community based. That is certainly more 
comfortable territory for me to be in. 

Credit unions are unique. They tend to operate 
in communities where there has been market 
failure and from which the financial institutions 
have withdrawn. Because they are set up and 
registered as industrial and provident societies, 
they are created by statute and exist in a way that 
does not quite fit Murdo Fraser’s example of the 
old lady or the small business. They also operate 
to a common bond, which is essential to the 
operation of credit unions. 

The minister is correct to note that amendment 
105 is not inconsistent in dealing only with 
protected trust deeds but does so because 
sequestration is a matter that is reserved to 
Westminster. I had hoped that Murdo Fraser 
would know that. That is why amendment 105 
deals with protected trust deeds, not 
sequestration. I also recognise that the minister’s 
consultation on protected trust deeds presents us 
with an opportunity to deal with the issue. I can 
report to the committee that, when credit unions 
raised this problem, they did so not in terms of the 
number of sequestrations that they experienced, 
but in terms of the increased use of protected trust 
deeds and the consequential impact on them. We 
need to be clear about that. 

The minister’s comments were suitably positive. 
He is intent on doing the right thing. I will pursue 
with the convener the meeting with credit unions. 
On that basis, I seek to withdraw amendment 105 
in the hope that I will not have to lodge a further 
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amendment at stage 3—although, as always, I 
reserve the right to do so. 

Amendment 105, by agreement, withdrawn.

Jackie Baillie: Sorry, convener—I forgot one 
thing. The tale about the dog food is not 
anecdotal. I can provide the minister with evidence 
that the exempted amount is, indeed, £100. What I 
cannot tell him is whether it is for a Chihuahua or 
an Alsatian. 

Allan Wilson: That flags up another issue about 
the regulation of insolvency practitioners, which 
we will address at a future meeting. 

The Deputy Convener: I am being remarkably 
indulgent. It is an important issue and we have 
given it a good airing. I am grateful to everybody. 

Section 18 agreed to.

Section 19—Modification of composition 
procedure

Amendment 60 moved—[Allan Wilson]—and 
agreed to.

Section 19, as amended, agreed to.

Sections 20 and 21 agreed to.

Section 22—Modification of offences under 
section 67 of the 1985 Act

Amendments 61 to 63 moved—[Allan Wilson]—
and agreed to.

Section 22, as amended, agreed to.

Section 23 agreed to.

After section 23

Amendment 95 moved—[Allan Wilson]—and 
agreed to.

Sections 24 to 28 agreed to.

After section 28

Amendment 96 moved—[Allan Wilson]—and 
agreed to.

Section 29—Treatment of student loans on 
sequestration

Amendment 64 moved—[Allan Wilson]—and 
agreed to.

Section 29, as amended, agreed to.

After section 29

Amendment 106 moved—[Allan Wilson]—and 
agreed to.

Amendment 110 not moved.

Section 30 agreed to.

The Deputy Convener: That concludes the 
consideration of amendments for today. I thank 
the members of the committee, members who 
have attended the committee for today’s purposes, 
the minister and his officials, and those who have 
sat through the whole debate. 
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Bankruptcy and Diligence etc. (Scotland) Bill 

4th Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 31 to 42 Section 197 
Schedule 4 Sections 1 to 30 
Schedule 1 Section 43 
Schedule 2 Sections 44 to 184 
Schedule 3 Sections 185 to 196

Sections 198 to 203 Schedules 5 and 6 
Section 204 Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Schedule 1 

Allan Wilson 

65 In schedule 1, page 144, line 8, after <court> insert <which> 

Allan Wilson 

66 In schedule 1, page 144, line 8, at end insert <who.”> 

Allan Wilson 

97 In schedule 1, page 144, line 26, at end insert— 

<(  ) in sub-paragraph (ii) of paragraph (c), for the words from “and” to the end of the 
sub-paragraph substitute “which is not a protected trust deed by reason of the 
creditors objecting, or not agreeing, in accordance with regulations under 
paragraph 5 of Schedule 5 to this Act, to the trust deed,”> 

Allan Wilson 

67 In schedule 1, page 146, line 11, leave out <a voluntary individual> and insert <an individual 
voluntary> 

Allan Wilson 

68 In schedule 1, page 148, line 9, at end insert— 

<(  ) In subsection (3)— 

(a) after paragraph (a), insert— 

“(aa) on the recording under section 15(5A) of this Act of a certified copy of a 
determination; 
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(ab) on the recording under paragraph 11(4)(a) of Schedule 4 to this Act of a 
certified copy of a certificate;”; and 

(b) in paragraph (b), for “paragraph (a)” substitute “paragraphs (a) to (ab)”.> 

Allan Wilson 

69 In schedule 1, page 148, line 17, leave out from <who> to the end of line 18 

Allan Wilson 

70 In schedule 1, page 148, leave out line 37 

Allan Wilson 

71 In schedule 1, page 148, line 41, at end insert— 

<(  ) after paragraph (b) insert— 

“(c) affect a bankruptcy restrictions order which has not been annulled under 
section 56H(1)(a) of this Act.”> 

Allan Wilson 

72 In schedule 1, page 149, line 6, at end insert— 

<(  ) After subsection (2) insert— 

“(2A) Section 43 of this Act applies to an interim trustee as it applies to a trustee.”> 

Allan Wilson 

73 In schedule 1, page 149, line 27, at end insert— 

<(  ) in paragraph (a), after “liabilities” insert “(unless the statement has already 
been received by the Accountant in Bankruptcy by virtue of section 5(6A) 
of this Act)”;> 

Allan Wilson 

74 In schedule 1, page 149, line 36, at end insert— 

<In section 21A(2) (time limit for giving notice of intention to call statutory meeting), for 
“60” substitute “90”.> 

Allan Wilson 

75 In schedule 1, page 149, line 37, leave out <21B(1)(a)> and insert <21B> 

Allan Wilson 

76 In schedule 1, page 149, line 37, after <called)> insert— 

<(  ) in subsection (1)(a)> 
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Allan Wilson 

77 In schedule 1, page 149, line 38, at end insert— 

<(  ) after subsection (1), insert— 

“(2) This section does not apply in any case where the Accountant in Bankruptcy is 
the trustee.”> 

Allan Wilson 

78 In schedule 1, page 150, line 34, at end insert— 

<(  ) in paragraph (b), for “confirmed in office” substitute “appointed”.> 

Allan Wilson 

79 In schedule 1, page 152, line 11, at end insert— 

<(  ) in subsection (2), after “debtor”, where it first occurs, insert “, to all creditors 
known to the original trustee”;> 

Allan Wilson 

80 In schedule 1, page 153, line 15, leave out from <32(6)> to end and insert <32 (vesting of estate 
and dealings of debtor after sequestration)— 

(  ) in subsection (6)—> 

Allan Wilson 

81 In schedule 1, page 153, line 17, after <substitute> insert <“or, as the case may be, by the 
Accountant in Bankruptcy> 

Allan Wilson 

82 In schedule 1, page 153, line 18, at end insert— 

<(  ) in subsection (8), after “under” insert “this section or”.> 

Allan Wilson 

83 In schedule 1, page 153, line 35, after <subsection (2)>  insert— 

<(  ) in paragraph (a), after “on” insert “or close down”;> 

Allan Wilson 

84 In schedule 1, page 153, line 38, after <business> insert <or> 

Allan Wilson 

98 In schedule 1, page 154, line 14, at end insert— 

<(  ) after “date”, where it second occurs, insert “of the award”;> 
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Allan Wilson 

85 In schedule 1, page 154, line 23, at end insert— 

<(  ) after “date”, where it second occurs, insert “of the award”;> 

Allan Wilson 

99 In schedule 1, page 154, line 35, at end insert— 

<(  ) in subsection (2), in paragraph (b), for the words from “and” to the end of that 
paragraph, substitute “which has not been rejected in whole”;> 

Allan Wilson 

100 In schedule 1, page 155, line 15, at end insert— 

<In section 53 (procedure after end of accounting period)— 

(a) in subsection (2A)(c), for “have not determined that the account should” substitute 
“or, if there are no commissioners, the Accountant in Bankruptcy, have 
determined that the account need not”; and 

(b) after subsection (6A) (as inserted by section 27(2)(b) of this Act) insert— 

“(6B) Before— 

(a) a debtor; or 

(b) a creditor, 

 appeals under subsection (6) above, he must give notice to the trustee of his 
intention to appeal.”.>

Allan Wilson 

86 In schedule 1, page 155, line 39, at end insert— 

<(5A) Before— 

(a) a debtor; or 

(b) any creditor, 

 appeals under subsection (6) above, he must give notice to the Accountant in 
Bankruptcy of his intention to appeal.> 

Allan Wilson 

87 In schedule 1, page 157, line 26, at end insert— 

  <In Part II of Schedule 7 (re-enactment of certain provisions of the Bankruptcy 
(Scotland) Act 1913), in paragraph 24(5), for “(5)” substitute “(4)”.> 

Schedule 2 

Allan Wilson 

111 In schedule 2, page 158, line 6, leave out <messenger of court> and insert <judicial officer> 
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Allan Wilson 

112 In schedule 2, page 158, line 10, at end insert— 

<No person may be appointed as a member of the Commission if that person is, or has at 
any time during the previous year been, a member of— 

(a) the House of Commons; 

(b) the Scottish Parliament; or 

(c) the European Parliament.> 

Allan Wilson 

113 In schedule 2, page 158, line 23, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

114 In schedule 2, page 158, line 25, leave out <messenger> and insert <officer> 

Allan Wilson 

115 In schedule 2, page 158, line 25, at end insert— 

<A member who becomes a member of— 

(a) the House of Commons; 

(b) the Scottish Parliament; or 

(c) the European Parliament, 

 ceases to be a member of the Commission.> 

Allan Wilson 

116 In schedule 2, page 159, line 33, after <sub-committees> insert <; or 

(  ) its chief executive officer appointed under paragraph 22 below> 

Allan Wilson 

234 In schedule 2, page 160, line 32, at end insert— 

<Location of office 

The Commission— 

(a) must not determine where its office premises are to be located without that 
location being approved by the Scottish Ministers; and 

(b) must comply with any direction as to the location of those premises given by the 
Scottish Ministers.> 

Allan Wilson 

117 In schedule 2, page 161, line 2, leave out paragraph 28 and insert— 

<Any— 

(a) grant paid in pursuance of paragraph 27(a) above; 
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(b) loan made in pursuance of paragraph 27(b) above, 

 may be paid or, as the case may be, made on such terms and subject to such conditions 
(including, in the case of a loan, conditions as to repayment) as the Scottish Ministers 
consider appropriate. 

 The Scottish Ministers may, from time to time after any grant is paid or loan made, vary 
the terms and conditions on which it was paid or, as the case may be, made.> 

Section 44 

Allan Wilson 

118 In section 44, page 36, line 12, leave out <messengers of court> and insert <judicial officers> 

Allan Wilson 

235 In section 44, page 36, line 13, after <functions> insert <and the undertaking by officers of 
activities>

Allan Wilson 

119 In section 44, page 36, line 16, leave out <messenger of court> and insert <judicial officer> 

Section 45 

Allan Wilson 

236 In section 45, page 36, line 32, after <functions> insert <and, subject to section 49(1) of this Act, 
the activities> 

Allan Wilson 

120 In section 45, page 36, line 32, leave out <messengers of court> and insert <judicial officers> 

Section 46 

Allan Wilson 

121 In section 46, page 37, line 2, leave out <messengers of court> and insert <judicial officers> 

Section 47 

Allan Wilson 

122 In section 47, page 37, line 4, leave out <messengers of court> and insert <judicial officers> 

Allan Wilson 

123 In section 47, page 37, line 8, leave out <messenger of court> and insert <judicial officer> 
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Section 48 

Allan Wilson 

237 In section 48, page 37, line 14, after second <of> insert <; and 

(  ) may, subject to section 49(2)(a) of this Act, prepare and publish such a code in 
relation to the undertaking of activities by,> 

Allan Wilson 

124 In section 48, page 37, line 14, leave out <messengers of court> and insert <judicial officers> 

Allan Wilson 

125 In section 48, page 37, line 21, leave out <professional association> and insert <association 
designated as the professional association for judicial officers under section 56(1) of this Act (in 
this Part, the “professional association”).> 

Allan Wilson 

238 In section 48, page 37, line 23, leave out <(3)> and insert <(3)(a)> 

Section 49 

Allan Wilson 

239 In section 49, page 37, line 31, at end insert— 

<(  ) Where the information published under subsection (1) above takes the form of a code of 
practice for persons undertaking informal debt collection, subsections (2), (3)(a) and (4) 
of section 48 of this Act apply as they apply to a code of practice published under that 
section.>

Allan Wilson 

240 In section 49, page 37, line 32, leave out from <a> to <constituted,> in line 33 and insert <debts 
(including debts which are not constituted by decrees or documents of debt)> 

Allan Wilson 

241 In section 49, page 37, line 35, leave out <“decree” and “document of debt” have the meanings 
given by> and insert <“decrees” and “documents of debt” are to be construed in accordance 
with>

Section 51 

Allan Wilson 

126 In section 51, page 38, line 6, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

127 In section 51, page 38, line 7, leave out <messenger> and insert <officer> 
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Allan Wilson 

242 In section 51, page 38, line 8, at end insert— 

<(1A) A person may be granted a commission as a judicial officer by the Lord President of the 
Court of Session but only on the recommendation of the Commission under section 
52(1) of this Act. 

(1B) Where the Lord President grants a person a commission as a judicial officer, the 
Commission must intimate that decision to— 

(a) the person who applied for the commission; and 

(b) the professional association.> 

Allan Wilson 

128 In section 51, page 38, line 9, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

243 In section 51, page 38, line 9, leave out <section 52(1) of this Act> and insert <subsection (1A) 
above>

Allan Wilson 

244 In section 51, page 38, line 10, leave out <those> and insert <that officer’s> 

Allan Wilson 

129 In section 51, page 38, line 11, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

245 In section 51, page 38, line 12, at end insert— 

<(  ) A judicial officer may be deprived of office by the Lord President but only where— 

(a) the disciplinary committee of the Commission (in this Part, the “disciplinary 
committee”) recommends under section 62(4)(a)(ii) or (5)(b) of this Act that the 
officer be deprived of office; 

(b) any time limit within which the officer may appeal under section 64 of this Act 
has expired; and 

(c) no such appeal has been made. 

(  ) Where the Lord President deprives a judicial officer of office, the Commission must 
intimate that decision to— 

(a) the judicial officer; 

(b) the Court of Session; 

(c) every sheriff principal; and 

(d) the professional association.> 
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Section 52 

Allan Wilson 

130 In section 52, page 38, line 16, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

131 In section 52, page 38, line 18, leave out <messengers of court> and insert <officers> 

Allan Wilson 

246 In section 52, page 38, line 22, leave out <grant> and insert <recommend that the Lord President 
of the Court of Session grants> 

Allan Wilson 

132 In section 52, page 38, line 23, leave out <a messenger of court> and insert <an officer> 

Allan Wilson 

133 In section 52, page 38, line 23, at end insert— 

<(  ) The Commission must send a copy of its decision on an application for a commission as 
a judicial officer to the person who applied for the commission.> 

Allan Wilson 

247 In section 52, page 38, line 24, at beginning insert <Where the Lord President grants a person a 
commission as a judicial officer under section 51(1A) of this Act,> 

Allan Wilson 

248 In section 52, page 38, line 24, leave out <on granting a commission under subsection (1) above,> 

Allan Wilson 

134 In section 52, page 38, line 25, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

135 In section 52, page 38, line 27, leave out <messenger of court carrying out a messenger’s> and 
insert <judicial officer carrying out an officer’s> 

Allan Wilson 

136 In section 52, page 38, line 30, leave out <messenger of court> and insert <judicial officer> 
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Allan Wilson 

249 In section 52, page 38, line 32, leave out <subsection (1) above> and insert <section 51(1A) of 
this Act> 

Section 53 

Allan Wilson 

137 In section 53, page 39, line 2, leave out <messenger of court> and insert <judicial officer> 

Section 54 

Allan Wilson 

138 In section 54, page 39, line 16, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

250 In section 54, page 39, line 16, leave out <52(1)> and insert <51(1A)> 

Allan Wilson 

139 In section 54, page 39, line 18, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

140 In section 54, page 39, line 28, leave out <messenger of court> and insert <judicial officer> 

Section 55 

Allan Wilson 

141 In section 55, page 40, line 7, leave out <messengers of court> and insert <judicial officers> 

Allan Wilson 

142 In section 55, page 40, line 9, leave out <messengers of court> and insert <judicial officers> 

Allan Wilson 

143 In section 55, page 40, line 14, leave out <a messenger of court in the performance of the 
messenger’s> and insert <an officer in the performance of the officer’s> 

Allan Wilson 

144 In section 55, page 40, line 20, leave out <messengers of court> and insert <judicial officers> 

Allan Wilson 

145 In section 55, page 40, line 21, leave out <messengers of court> and insert <officers> 
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Allan Wilson 

146 In section 55, page 40, line 24, leave out <messengers of court> and insert <officers> 

Allan Wilson 

147 In section 55, page 40, line 27, leave out <messengers of court> and insert <officers> 

Allan Wilson 

148 In section 55, page 40, line 28, leave out <messengers’> and insert <officers’> 

Allan Wilson 

149 In section 55, page 40, line 29, leave out <messengers of court> and insert <officers> 

Allan Wilson 

150 In section 55, page 40, line 31, leave out <messengers of court> and insert <officers> 

Allan Wilson 

151 In section 55, page 40, line 32, leave out <messengers of court> and insert <officers> 

Allan Wilson 

152 In section 55, page 40, line 34, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

153 In section 55, page 40, line 35, leave out <messenger’s> and insert <officer’s> 

Allan Wilson 

154 In section 55, page 40, line 36, leave out <not prohibited or> and insert <prohibited or not> 

Allan Wilson 

155 In section 55, page 40, line 37, leave out <messenger> and insert <officer> 

Allan Wilson 

156 In section 55, page 40, line 39, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

157 In section 55, page 40, line 40, leave out <messenger’s> and insert <officer’s> 

Allan Wilson 

251 In section 55, page 41, line 1, after <to> insert <; or 

(  ) revoke,> 
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After section 55 

Allan Wilson 

252 After section 55 insert— 

<Duty to notify Commission of bankruptcy etc.

(1) Where, in relation to a judicial officer, any of the events mentioned in subsection (2) 
below occurs, the officer must, before the expiry of the period of 28 days beginning with 
the occurrence of the event, notify the Commission in writing of it. 

(2) The events referred to in subsection (1) above are— 

(a) the sequestration of the judicial officer; 

(b) the granting by the officer of a trust deed for creditors; 

(c) the making of a bankruptcy restrictions order in respect of the officer; 

(d) the acceptance by the Accountant in Bankruptcy of a bankruptcy restrictions 
undertaking made by the officer; 

(e) the making, under the Company Directors Disqualification Act 1986 (c. 46), of a 
disqualification order against the officer; 

(f) where the officer is a partner in a partnership the sole or main business of which is 
the provision of judicial officer services— 

(i) the granting by the partnership of a trust deed for creditors; or 

(ii) the sequestration of the partnership; 

(g) where the officer is a member in a limited liability partnership the sole or main 
business of which is the provision of judicial officer services, the commencement 
of the winding up of that partnership on the ground of insolvency. 

(3) In subsection (2) above, “trust deed” has the meaning given by section 5(4A) of the 
1985 Act.> 

Section 56 

Allan Wilson 

158 In section 56, page 41, line 5, leave out <messengers of court> and insert <judicial officers> 

Allan Wilson 

159 In section 56, page 41, line 6, leave out <(in this Part, the “professional association”)> 

Allan Wilson 

160 In section 56, page 41, line 16, leave out <messenger of court> and insert <judicial officer> 

After section 56 

Allan Wilson 

253 After section 56 insert— 
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<Duty of professional association to forward complaints to Commission

 Where the professional association receives a complaint about a judicial officer or any 
services provided by the officer, the association must send details of the complaint and 
any material which accompanies it to the Commission.> 

Allan Wilson 

161 After section 56 insert— 

<Information from professional association

 The Commission may require the professional association to provide any information 
the Commission considers necessary or proper for the purposes of— 

(a) any inspection under section 57 of this Act; 

(b) any investigation under section 58 of this Act; or 

(c) the consideration by the disciplinary committee of any matter under section 61 of 
this Act.> 

Section 57 

Allan Wilson 

162 In section 57, page 41, line 21, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

163 In section 57, page 41, line 23, leave out <messenger of court> and insert <judicial officer> 

Section 58 

Allan Wilson 

164 In section 58, page 41, line 35, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

254 In section 58, page 41, line 37, after <Justice> insert <(other than the Lord President)> 

Allan Wilson 

165 In section 58, page 41, line 38, leave out <a messenger of court> and insert <an officer> 

Allan Wilson 

255 In section 58, page 41, line 38, at end insert— 

<(  ) the professional association sends, under section (Duty of professional association 
to forward complaints to Commission) of this Act, details of a complaint about a 
judicial officer to the Commission;> 
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Allan Wilson 

166 In section 58, page 42, line 2, leave out <a messenger of court> and insert <an officer> 

Allan Wilson 

167 In section 58, page 42, line 6, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

168 In section 58, page 42, line 10, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

169 In section 58, page 42, line 19, leave out from <of> to end of line 

Allan Wilson 

170 In section 58, page 42, line 33, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

256 In section 58, page 42, line 37, at end insert— 

<(  ) failure to notify the Commission under subsection (1) of section (Duty to notify 
Commission of bankruptcy etc.) of this Act of the occurrence of an event 
mentioned in subsection (2) of that section.> 

Section 59 

Allan Wilson 

257 In section 59, page 43, line 1, at end insert— 

<(  ) where section (Commission’s power in relation to judicial officer’s bankruptcy 
etc.) of this Act applies;> 

Allan Wilson 

171 In section 59, page 43, line 2, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

172 In section 59, page 43, line 3, leave out <messenger of court> and insert <judicial officer> 

Section 60 

Allan Wilson 

173 In section 60, page 43, line 10, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

174 In section 60, page 43, line 12, leave out <a messenger of court> and insert <an officer> 
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Allan Wilson 

175 In section 60, page 43, line 18, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

176 In section 60, page 43, line 19, leave out <a messenger of court> and insert <an officer> 

After section 60 

Allan Wilson 

258 After section 60 insert— 

<Commission’s power in relation to judicial officer’s bankruptcy etc. 

(1) This section applies where the Commission— 

(a) becomes aware (whether by the judicial officer notifying it under section (Duty to 
notify Commission of bankruptcy etc.)(1) of this Act or otherwise) that an event 
mentioned in subsection (2) of that section has occurred; and 

(b) considers that the occurrence of that event or circumstances surrounding it, 
although falling short of misconduct and not involving the commission of an 
offence, give rise to concerns about— 

(i) the officer; 

(ii) the exercise by the officer of that officer’s functions; or 

(iii) the undertaking by that officer of activities. 

(2) The Commission may refer the matter to the disciplinary committee to be dealt with 
under section 61 of this Act.> 

Section 61 

Allan Wilson 

259 In section 61, page 43, line 23, leave out <or 60(2)> and insert <, 60(2) or (Commission’s power 
in relation to judicial officer’s bankruptcy etc.)>

Allan Wilson 

177 In section 61, page 43, line 29, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

178 In section 61, page 43, line 36, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

179 In section 61, page 44, line 3, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

180 In section 61, page 44, line 7, leave out <messenger of court> and insert <judicial officer> 
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Allan Wilson 

181 In section 61, page 44, line 8, leave out <messenger> and insert <officer> 

Allan Wilson 

182 In section 61, page 44, line 9, leave out <messenger of court> and insert <officer> 

Allan Wilson 

183 In section 61, page 44, line 10, leave out <messenger> and insert <officer> 

Section 62 

Allan Wilson 

260 In section 62, page 44, line 16, leave out <or 60(2)> and insert <, 60(2) or (Commission’s power 
in relation to judicial officer’s bankruptcy etc.)(1)>

Allan Wilson 

184 In section 62, page 44, line 19, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

185 In section 62, page 44, line 20, leave out <messenger> and insert <officer> 

Allan Wilson 

261 In section 62, page 44, line 21, at end insert— 

<(2A) Where the matter referred to the disciplinary committee is one to which section 
(Commission’s power in relation to judicial officer’s bankruptcy etc.) of this Act 
applies, the committee may make an order under paragraph (a) or (ba) of subsection (4) 
below.>

Allan Wilson 

186 In section 62, page 44, line 22, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

187 In section 62, page 44, line 26, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

262 In section 62, page 44, line 28, leave out <depriving> and insert <recommending that the Lord 
President of the Court of Session deprives> 

Allan Wilson 

188 In section 62, page 44, line 28, leave out <messenger> and insert <officer> 
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Allan Wilson 

189 In section 62, page 44, line 29, leave out <messenger of court> and insert <officer> 

Allan Wilson 

263 In section 62, page 44, line 29, at end insert— 

<(ba) an order restricting— 

(i) the functions which the officer may exercise; or 

(ii) the activities which the officer may undertake, 

 for such period as the committee considers appropriate;> 

Allan Wilson 

190 In section 62, page 44, line 30, leave out <messenger of court> and insert <officer> 

Allan Wilson 

264 In section 62, page 44, line 31, leave out <or any other sum prescribed by the Scottish Ministers 
by regulations> 

Allan Wilson 

191 In section 62, page 44, line 34, leave out <messenger of court> and insert <officer> 

Allan Wilson 

192 In section 62, page 44, line 34, leave out from <those> to end of line 36 and insert <so much of 
those fees or outlays as is excessive together with such interest as the disciplinary committee 
considers appropriate.> 

Allan Wilson 

193 In section 62, page 44, line 37, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

194 In section 62, page 44, line 39, leave out <messenger of court> and insert <officer> 

Allan Wilson 

265 In section 62, page 45, line 1, leave out <depriving> and insert <recommending that the Lord 
President of the Court of Session deprives> 

Allan Wilson 

195 In section 62, page 45, line 1, leave out <messenger> and insert <officer> 

Allan Wilson 

266 In section 62, page 45, line 1, at end insert— 
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<(  ) The disciplinary committee must send a copy of any decision it makes under this section 
to the judicial officer to whom that decision relates.> 

Section 63 

Allan Wilson 

267 In section 63, page 45, line 7, after <59(2)> insert <or (3)> 

Allan Wilson 

196 In section 63, page 45, line 7, after <62> insert < (other than an order under section 62(4)(a)(ii) or 
(5)(b))>

Allan Wilson 

268 In section 63, page 45, line 9, at end insert— 

<(  ) the professional association.> 

Section 64 

Allan Wilson 

269 In section 64, page 45, line 12, leave out subsection (1) and insert— 

<(1) Where the Commission decides under section 52(1) of this Act not to recommend that 
the Lord President grants a person a commission as a judicial officer, the person who 
applied may appeal to the Inner House against that decision. 

(1A) Where the disciplinary committee makes an order under— 

(a) section 59(2) or (3)(a); or 

(b) section 62(2), (2A), (3) or (5), 

 of this Act, the judicial officer to whom the order relates may appeal to the Inner House 
against that order.>

Allan Wilson 

197 In section 64, page 45, line 16, after <(1)> insert <or (1A)> 

Allan Wilson 

198 In section 64, page 45, line 18, after <(1)> insert <or (1A)> 

Section 65 

Allan Wilson 

199 In section 65, page 45, line 21, leave out <messenger of court> and insert <judicial officer> 
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Allan Wilson 

200 In section 65, page 45, line 22, leave out <messenger> and insert <officer> 

Allan Wilson 

201 In section 65, page 45, line 23, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

202 In section 65, page 45, line 24, leave out <messenger> and insert <officer> 

Allan Wilson 

203 In section 65, page 45, line 29, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

204 In section 65, page 45, line 30, leave out <messenger’s> and insert <officer’s> 

Allan Wilson 

205 In section 65, page 45, line 31, leave out from <messenger> to <messenger’s> in line 32 and 
insert <officer, a business associate of the officer or a member of the officer’s> 

Allan Wilson 

206 In section 65, page 46, line 4, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

207 In section 65, page 46, line 5, leave out <messenger> and insert <officer> 

Allan Wilson 

208 In section 65, page 46, line 6, leave out <a messenger of court’s> and insert <an officer’s> 

Allan Wilson 

209 In section 65, page 46, line 8, leave out <messenger> and insert <officer> 

Allan Wilson 

210 In section 65, page 46, line 13, leave out <messenger> and insert <judicial officer> 

Allan Wilson 

211 In section 65, page 46, line 16, leave out <messenger of court> and insert <judicial officer> 

Section 66 

Allan Wilson 

212 In section 66, page 46, line 22, after third <the> insert <messenger or, as the case may be,> 
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Allan Wilson 

213 In section 66, page 46, line 24, leave out <messenger of court> and insert <judicial officer> 

Section 67 

Allan Wilson 

214 In section 67, page 46, line 26, leave out <messenger of court must, in exercising the 
messenger’s> and insert <judicial officer must, in exercising the officer’s> 

Allan Wilson 

270 In section 67, page 46, line 26, after <functions> insert <or undertaking any activities>  

Allan Wilson 

271 In section 67, page 46, line 28, after <48> insert <or 49> 

Allan Wilson 

215 In section 67, page 46, line 29, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

216 In section 67, page 46, line 30, leave out <messenger> and insert <officer> 

Section 81 

Karen Gillon 

107 In section 81, page 52, line 15, at end insert <unless the land (or the specified part of it) 
comprises or includes a dwellinghouse that is the debtor's sole or main residence. 

(  ) In subsection (1), “dwellinghouse” includes any yard, garden, outbuilding or other 
pertinents.>

Section 87 

Karen Gillon 

108 In section 87, page 56, leave out line 14 
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Section 116 

Allan Wilson 

217 In section 116, page 71, line 31, leave out <“messenger of court” means the messenger of court> 
and insert <“judicial officer” means the judicial officer> 

Section 133 

Allan Wilson 

218 In section 133, page 81, line 18, leave out <“messenger of court” means the messenger of court> 
and insert <“judicial officer” means the judicial officer> 

Section 186 

Allan Wilson 

219 In section 186, page 123, line 38, leave out <“messenger of court” means the messenger of court> 
and insert <“judicial officer” means the judicial officer> 

Section 199 

Allan Wilson 

220 In section 199, page 142, line 26, leave out <“messenger of court”> and insert <“judicial 
officer”>

Schedule 5 

Allan Wilson 

29 In schedule 5, page 168, line 26, at end insert— 

<( ) In section 7(4) (warrant in extract decree of removing), for the words “forty-eight hours” 
in both places where they occur substitute “14 days”.> 

Allan Wilson 

221 In schedule 5, page 168, line 28, leave out <“messengers of court”> and insert <“judicial 
officers”>

Allan Wilson 

222 In schedule 5, page 168, line 32, leave out <“messenger of court”> and insert <“judicial officer”> 

Allan Wilson 

223 In schedule 5, page 168, line 35, leave out <“messenger of court”> and insert <“judicial officer”> 
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Allan Wilson 

224 In schedule 5, page 169, line 1, leave out <“messenger of court”> and insert <“judicial officer”> 

Allan Wilson 

225 In schedule 5, page 169, line 5, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

226 In schedule 5, page 169, line 9, leave out <“messenger of court”> and insert <“judicial officer”> 

Allan Wilson 

227 In schedule 5, page 169, line 12, leave out <“messengers of court”> and insert <“judicial 
officers”>

Allan Wilson 

228 In schedule 5, page 169, line 35, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

229 In schedule 5, page 174, line 17, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

230 In schedule 5, page 175, line 26, leave out <Messengers of Court> and insert <Judicial Officers> 

Allan Wilson 

272 In schedule 5, page 176, line 24, at end insert— 

<The Scottish Public Services Ombudsman Act 2002 (asp 11)

In Part 2 of schedule 2 to the Scottish Public Services Ombudsman Act 2002 (Scottish 
public authorities), after paragraph 37 insert— 

“37A The Scottish Civil Enforcement Commission”.> 

Allan Wilson 

231 In schedule 5, page 178, line 16, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

232 In schedule 5, page 178, line 30, at end insert— 

<The Civil Partnership Act 2004 (c.33)

In section 103(6) of the Civil Partnership Act 2004 (warrant to enter premises), for 
“messenger-at-arms or sheriff officer” substitute “judicial officer”.> 
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Schedule 6 

Allan Wilson 

31 In schedule 6, page 179, line 8, at end insert— 

<Ejection Caution Act 1594 (c.27)  The whole Act. 
(Act of the Parliaments of Scotland)> 

Allan Wilson 

88 In schedule 6, page 181, line 33, after <adjudication”;> insert < in subsection (3)(a), the words “, 
or by virtue of paragraph 11 of Schedule 4 to,”;> 

Allan Wilson 

89 In schedule 6, page 184, line 2, after <commissioners,”> insert <and in paragraph (c), the words 
“if there are no commissioners”> 

Long Title 

Allan Wilson 

233 In the long title, page 1, line 3, leave out <messengers of court> and insert <judicial officers> 
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Bankruptcy and Diligence etc. (Scotland) Bill 

4th Groupings of Amendments for Stage 2 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 
a list of any amendments already debated.

Groupings of amendments 

Prescription of creditors’ claims
99

Officer of messenger of court to be renamed judicial officer
111, 113, 114, 118, 119, 120, 121, 122, 123, 124, 126, 127, 128, 129, 130, 131, 132, 
134, 135, 136, 137, 138, 139, 140, 141, 142, 143, 144, 145, 146, 147, 148, 149, 150, 
151, 152, 153, 155, 156, 157, 158, 160, 162, 163, 164, 165, 166, 167, 168, 170, 171, 
172, 173, 174, 175, 176, 177, 178, 179, 180, 181, 182, 183, 184, 185, 186, 187, 188, 
189, 190, 191, 193, 194, 195, 199, 200, 201, 202, 203, 204, 205, 206, 207, 208, 209, 
210, 211, 213, 214, 215, 216, 217, 218, 219, 220, 221, 222, 223, 224, 225, 226, 227, 
228, 229, 230, 231, 233 

Establishment of the Scottish Civil Enforcement Commission
112, 115, 116, 234, 117, 272 

Code of practice on informal debt collection and other publications by 
Commission
235, 236, 237, 239, 240, 270, 271 

Minor and technical amendments to Part 3
125, 238, 241, 154, 159, 192, 267, 212, 232 

Appointment and dismissal of judicial officers
242, 243, 244, 245, 246, 133, 247, 248, 249, 250, 254, 169, 262, 265, 196

Permission for judicial officers to carry out duties
251

Consequences of judicial officer being sequestrated etc.
252, 256, 257, 258, 259, 260, 261  

SP Bill 50-G4 1 Session 2 (2006) 
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Functions of the professional association
253, 161, 255 

Complaints and disciplinary matters
263, 264, 266, 268 

Appeals against decisions of Commission or disciplinary committee 
269, 197, 198 

Land attachment
107, 108 

Amendments already debated 
With 48 – 65, 66, 97, 67, 68, 73, 74, 75, 76, 77, 78, 80, 81, 82, 84, 98, 85, 100, 86, 87, 88, 
89
With 49 – 69 
With 32 – 70, 71 
With 36 – 72  
With 37 – 79, 83 
With 20 – 29, 31 
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ENTERPRISE AND CULTURE COMMITTEE

EXTRACT FROM THE MINUTES

21st Meeting, 2006 (Session 2)

Tuesday 19 September 2006 

Present:

Shiona Baird Richard Baker
Susan Deacon Murdo Fraser
Michael Matheson Christine May (Deputy Convener) 
Alex Neil (Convener) Mr Jamie Stone

Also present: Allan Wilson MSP (Deputy Minister for Enterprise and Lifelong 
Learning).

Apologies were received from Karen Gillon.

Bankruptcy and Diligence etc. (Scotland) Bill: The Committee considered the Bill 
at Stage 2 (Day 4).

The following amendments were agreed to (without division): 65, 66, 97, 67, 68, 69, 
70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 98, 85, 99, 100, 86, 87, 111, 
112, 113, 114, 115, 116, 234, 117, 118, 235, 119, 236, 120, 121, 122, 123, 237, 124, 
125, 238, 239, 240, 241, 126, 127, 242, 128, 243, 244, 129, 245, 130, 131, 246, 132, 
133, 247, 248, 134, 135, 136, 249, 137, 138, 250, 139, 140, 141, 142, 143, 144, 145, 
146, 147, 148, 149, 150, 151, 152, 153, 155, 156, 157, 251, 252, 158, 159, 160, 253, 
161, 162, 163, 164, 254, 165, 255, 166, 167, 168, 169, 170, 256, 257, 171, 172, 173, 
174, 175, 176, 258, 259, 177, 178, 179, 180, 181, 182, 183, 260, 184, 185, 261, 186, 
187, 262, 188, 189, 263, 190, 264, 191, 192, 193, 194, 265, 195, 266, 267, 196, 268,
269, 197, 198, 199, 200, 201, 202, 203, 204, 205, 206, 207, 208, 209, 210, 211, 212, 
213, 214, 270, 271, 215, 216.

The following amendment was not moved: 154.

Schedules 1 and 2 and sections 44, 45, 46, 47, 48, 49, 51, 52, 53, 54, 55, 56, 57, 58, 
59, 60, 61, 62, 63, 64, 65, 66 and 67 were agreed to as amended.

Sections 43 and 50 were agreed to without amendment.

The Committee ended consideration of the Bill for the day, section 67 having been 
agreed to.
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Bankruptcy and Diligence etc
(Scotland) Bill: Stage 2

14:01 
The Convener: Agenda item 2 is the 

Bankruptcy and Diligence etc (Scotland) Bill. 
Today we will consider part 3 of the bill. I welcome 
the Deputy Minister for Enterprise and Lifelong 
Learning and his officials. 

Schedule 1
MINOR AND CONSEQUENTIAL AMENDMENTS OF THE 1985 ACT 

Amendments 65, 66, 97, 67 to 84, 98 and 85 
moved—[Allan Wilson]—and agreed to.

The Convener: Amendment 99, in the name of 
the minister, is in a group on its own. 

The Deputy Minister for Enterprise and 
Lifelong Learning (Allan Wilson): In general, a 
right to payment is cancelled after five years 
unless the creditor insists on payment within that 
time. In some cases, it is right to assume that a 
claim is insisted on even if the creditor does 
nothing to make that clear—bankruptcy is a case 
in point. 

Creditors who claim a payment from the trustee 
at the beginning of a sequestration should be able 
to assume that they have done all that is needed 
to be paid a dividend from any money that 
becomes available. It should make no difference if 
it takes years to find enough money to make 
processing claims worth while, for example 
because the trustee struggles to find a buyer for 
land or buildings that he wishes to sell. 

Section 48 of the Bankruptcy (Scotland) Act 
1985 has the effect that a claim, once made, will 
not prescribe even if a trustee neither accepts nor 
rejects the claims for more than five years. 
Amendment 99 will do that by providing for claims 
to be deemed to be resubmitted for each 
accounting period if they are still outstanding or if 
they have been accepted in whole or in part but 
the money has yet to be paid out.  

A recent court case decided that a claim 
prescribes if it is not rejected, rather than only if it 
is accepted. That is contrary to what was thought 
to be the law, and the result is consequently unfair 
to creditors who have, on the face of it, done 
everything they should have done. Amendment 99 
will fix that problem. 

I move amendment 99. 

Amendment 99 agreed to.

Amendments 100, 86 and 87 moved—[Allan 
Wilson]—and agreed to.
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Schedule 1, as amended, agreed to.

Section 43 agreed to.

Schedule 2
THE SCOTTISH CIVIL ENFORCEMENT COMMISSION 

The Convener: Amendment 111, in the name of 
the minister, is grouped with amendments 113, 
114, 118 to 124, 126 to 132, 134 to 153, 155 to 
158, 160, 162 to 168, 170 to 191, 193 to 195, 199 
to 211, 213 to 231, and 233. 

Christine May (Central Fife) (Lab): Bingo! 

The Convener: I am not going to read out that 
list again. 

Allan Wilson: The group of amendments 
sounds more intimidating than it is. The bill will 
abolish the existing court enforcement professions 
of messenger-at-arms for the Court of Session, 
and sheriff officer for the sheriff courts, and would 
create the single office of messenger of court to 
serve all the courts of Scotland. That proposed 
name was intended to address the concerns that 
were raised with the Executive during the 
consultation. However, it was clear to the 
committee and to me, from the evidence that was 
provided at stage 1, that members of the existing 
professions are not entirely comfortable with the 
proposed name of the new office. They suggested 
the alternative title of judicial officer. As I intimated, 
I was happy to accept that proposition, so the 
amendments will make the necessary changes of 
name in part 3 of the bill, in later interpretation 
sections and in schedules 2 and 5. If the 
committee agrees to the name change, more 
consequential amendments will be lodged to 
change the name in the later parts of the bill. 

I move amendment 111. 

The Convener: Thank you, minister. The 
amendments will implement a recommendation 
that was made by the committee. 

Amendment 111 agreed to.

The Convener: Amendment 112, in the name of 
the minister, is grouped with amendments 115, 
116, 234, 117 and 272. 

Allan Wilson: If the amendments in this group 
are agreed to, they will improve the governance of 
the proposed Scottish civil enforcement 
commission. The commission and its members 
must be—and be seen to be—politically impartial. 
Amendments 112 and 115 provide for 
disqualification from membership of the 
commission of members of the Scottish, UK and 
European parliaments. 

Amendment 116 clarifies that the Scottish civil 
enforcement commission can delegate its 
functions to the chief executive. 

We consider that Scottish ministers should be 
able to have the final say in where the new 
Scottish civil enforcement commission will be 
based. Amendment 234 will allow ministers to take 
into account the broader public interest in that 
regard. 

Amendment 117 will expand the current powers 
in the bill for Scottish ministers to pay grants and 
make loans to the commission by enabling them to 
make such grants and loans subject to terms and 
conditions. The new commission should come 
within the jurisdiction of the Scottish public 
services ombudsman. Amendment 272 will make 
that happen and ensure that the people who are 
affected by the work of the commission can ask 
the ombudsman to step in. 

I move amendment 112. 

Amendment 112 agreed to.

The Convener: Karen Gillon will be with us 
shortly. She is on her way back from a funeral and 
apologises for being late. 

Amendments 113, 114, 115, 116, 234 and 117 
moved—[Allan Wilson]—and agreed to.

Schedule 2, as amended, agreed to.

Section 44—Information and annual report

Amendment 118 moved—[Allan Wilson]—and 
agreed to.

The Convener: Amendment 235, in the name of 
the minister, is grouped with amendments 236, 
237, 239, 240, 270 and 271. 

Allan Wilson: The amendments in the group 
will modify sections of the bill to deal in more detail 
with activities that may be undertaken by judicial 
officers. In the bill, “activities” are different from 
“functions”. Functions are conferred on officers by 
operation of law, but activities will be allowed 
either through rules that are made by the 
commission or by its giving express permission to 
an officer. Amendment 235 will extend the 
reporting functions of the Scottish civil 
enforcement commission, so that it may include in 
its annual report to Scottish ministers a statistical 
analysis of judicial officer activities. 

Amendment 236 will enable the commission to 
inform and educate the public about officer 
activities. Amendments 237, 270 and 271 will 
bring the undertaking of activities into the code of 
practice regime that is set out in the bill, which will 
enable the commission to prepare and publish a 
code of practice relating to those activities, and to 
require officers to have regard to the code. 

As the bill stands, a code of informal debt 
collection does not need to be laid before 
Parliament. In its stage 1 report, the committee 
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said that such a code should be laid before 
Parliament; I agree, so amendment 239 will 
ensure that that will happen. Amendment 240 is a 
minor technical amendment that will clarify the 
definition of informal debt collection, to make it 
clear what is meant by collection of debts by 
methods other than diligence. 

I move amendment 235. 

Amendment 235 agreed to.

Amendment 119 moved—[Allan Wilson]—and 
agreed to.

Section 44, as amended, agreed to.

Section 45—Publication of guidance and other 
information

Amendment 236 moved—[Allan Wilson]—and 
agreed to.

Amendment 120 moved—[Allan Wilson]—and 
agreed to.

Section 45, as amended, agreed to.

Section 46—Published information not to 
enable identification

Amendment 121 moved—[Allan Wilson]—and 
agreed to.

Section 46, as amended, agreed to.

Section 47—Register of messengers of court

Amendments 122 and 123 moved—[Allan 
Wilson]—and agreed to.

Section 47, as amended, agreed to.

Section 48—Code of practice

Amendment 237 moved—[Allan Wilson]—and 
agreed to.

Amendment 124 moved—[Allan Wilson]—and 
agreed to.

The Convener: Amendment 125, in the name of 
the minister, is grouped with amendments 238, 
241, 154, 159, 192, 267, 212 and 232. 

Allan Wilson: The amendments in the group 
are all relatively minor and technical amendments 
to part 3 of the bill. Amendments 125 and 159 are 
simple drafting amendments that will change the 
location of references to define terms in the bill. 
Amendments 192, 212 and 238 are minor 
technical amendments that will clarify the wording 
of certain sections. 

14:15 
Amendment 154 was intended to clarify the 

meaning of section 55(5) of the bill. Section 55(4) 

will allow the Scottish civil enforcement 
commission to make general rules, applying to all 
officers, that will either prohibit or permit certain 
activities. Section 55(5) is intended to give the 
commission flexibility to deal with situations on 
which the rules are silent and an activity is neither 
prohibited nor expressly permitted. It was thought 
that the meaning of section 55(5) was unclear and 
amendment 154 was intended to clarify that, but it 
is now thought that section 55(5) will deliver the 
policy, which is that an application for permission 
should be allowed only when rules that are made 
under section 55(4) do not prohibit the activity—in 
which case an officer cannot seek permission—or 
when the rules already permit the activity, in which 
case permission is not needed. 

Amendment 154 will not clarify the position, and 
might cause confusion where there was previously 
none. The amendment would make it more likely 
that an officer could argue that the commission 
could agree that a general prohibition does not 
apply to the officer. The committee will therefore 
be glad to hear that I do not propose to move 
amendment 154 when it is reached. 

We have just discussed the proposed change of 
name from “messenger of court” to “judicial 
officer”. Amendment 232 is a consequential 
amendment that will give effect to the change of 
name in section 103(6) of the Civil Partnership Act 
2004. 

Section 63(3) sets out who must be told about 
certain orders that are made by the commission’s 
disciplinary committee. Amendment 267 will add 
reference to that committee’s powers to extend or 
revoke a period of suspension to the list of orders 
to be intimated to the Court of Session and every 
sheriff principal.  

I move amendment 125. 

Amendment 125 agreed to.

Amendment 238 moved—[Allan Wilson]—and 
agreed to.

Section 48, as amended, agreed to.

Section 49—Publication of information relating 
to debt collection

Amendments 239 to 241 moved—[Allan 
Wilson]—and agreed to.

Section 49, as amended, agreed to.

Section 50 agreed to.

Section 51—Messenger of court 

Amendments 126 and 127 moved—[Allan 
Wilson]—and agreed to.
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The Convener: Amendment 242, in the name of 
the minister, is grouped with amendments 243 to 
246, 133, 247 to 250, 254, 169, 262, 265 and 196. 

Allan Wilson: The amendments in the group 
have been lodged in response to a request by the 
Society of Messengers-at-Arms and Sheriff 
Officers that officers should be granted a 
commission or deprived of office by a senior judge 
rather than by the proposed Scottish civil 
enforcement commission. Having heard evidence 
at stage 1, I know that the committee was not 
persuaded by the argument that the new officers 
would lack independence from the Executive if 
they were appointed solely by the commission. 

I am sympathetic to the argument that 
appointment by a judge will maintain the long and 
honourable connection of the professions with the 
courts and am therefore of the view that the new 
judicial officers should be appointed to or deprived 
of office by the Lord President of the Court of 
Session on the recommendation of the Scottish 
civil enforcement commission—I said as much 
during the stage 1 debate, as members will recall. 
If they are agreed to, the amendments will 
implement that change. 

Amendments 242 to 244 and 246 to 250 will set 
up the process to allow the Lord President to grant 
judicial officer commissions, but only on the 
recommendation of the Scottish civil enforcement 
commission. They will also make consequential 
amendments that are necessary because of the 
new process. 

Amendments 169, 196, 245, 254, 262 and 265 
will empower the Lord President to deprive a 
judicial officer of office, but only on the 
recommendation of the commission’s disciplinary 
committee. They will also, in consequence of the 
new procedure, modify current provisions on 
intimation and appeal rights. 

Amendment 133 deals with the notification 
processes. 

I move amendment 242. 

Amendment 242 agreed to.

The Convener: Thank you minister. Again, the 
amendments will implement a stage 1 
recommendation from the committee. 

Amendments 128, 243, 244, 129 and 245 
moved—[Allan Wilson]—and agreed to.

Section 51, as amended, agreed to.

Section 52—Appointment of messenger of 
court

Amendments 130, 131, 246, 132, 133, 247, 248, 
134 to 136, 249 moved—[Allan Wilson]—and 
agreed to.

Section 52, as amended, agreed to.

Section 53—Annual fee

Amendment 137 moved—[Allan Wilson]—and 
agreed to.

Section 53, as amended, agreed to.

Section 54—Abolition of offices of messenger-
at-arms and sheriff officer

Amendments 138, 250, 139, and 140 moved—
[Allan Wilson]—and agreed to.

Section 54, as amended, agreed to.

Section 55—Regulation of messengers of 
court

Amendments 141 to 153 moved—[Allan 
Wilson]—and agreed to.

Amendment 154 not moved.

Amendments 155 to 157 moved—[Allan 
Wilson]—and agreed to.

The Convener: Amendment 251 is in a group 
on its own. 

Allan Wilson: The new commission will be able 
to make rules permitting judicial officers to carry 
out remunerated activities that are compatible with 
their functions, and prohibit them from carrying out 
incompatible activities. The rules might not be able 
to cover all the things that an officer might be paid 
to do, so an activity might be neither barred nor 
actively permitted; for example, it would on the 
face of it be reasonable to give an officer involved 
in informal debt collection permission to carry on 
that activity if the rules are silent. 

Section 55(5) of the bill provides for the 
commission to be able to give permission for 
officers to carry out particular paid activities. 
However, what happens if that goes wrong? The 
commission might get a series of complaints about 
how the officer in question had behaved and 
should, in such a case, be able to revoke a 
permission once it has been granted. That is what 
amendment 251 provides for. 

Amendment 251 agreed to.

Section 55, as amended, agreed to.

After section 55

The Convener: Amendment 252, in the name of 
the minister, is grouped with amendments 256 to 
261. 

Allan Wilson: The bill makes no mention of 
what should happen if an officer is made bankrupt, 
or if a business that employs officers’ firms 
becomes insolvent. Such an event will obviously 
puts clients’ money and businesses at risk. There 
might be a question about whether an officer in 
that position is fit, for the time being, to hold office 
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or to carry out the functions or activities of an 
office. The bill as drafted will make it possible for 
the commission to act only if the officer is 
convicted of a crime or if the behaviour is so 
serious that it amounts to misconduct; it does not 
provide for situations in which an officer is 
insolvent and he or she is not guilty of an offence 
or misconduct. In my view, there is a clear need 
for the commission to be able to deal with issues 
of that kind. 

The amendments in the group will make it 
possible for the commission to act to protect the 
public interest, if it has concerns about the 
circumstances in which an officer or his or her 
business have become insolvent. The commission 
should be able to act as circumstances require. In 
most cases in which action will be needed, a short 
restriction from certain things—such as holding 
client money—or a short suspension from office 
should suffice. There will be a few serious cases in 
which the business failure is so severe that the 
public can be protected only by depriving the 
officer of office. 

Amendment 252 provides that officers will be 
obliged to notify the commission if they are made 
bankrupt, if they sign a protected trust deed, if they 
make a bankruptcy restrictions order or if they are 
subject to a bankruptcy restrictions undertaking. 
Notification will also be required if the judicial 
officer’s firm is in a similarly difficult financial 
position. Amendments 256 and 257 are 
consequential amendments. 

Amendment 258 will allow the commission to 
refer the officer to the disciplinary committee if it 
has concerns after finding out that there is 
insolvency, even though there is nothing to 
suggest a crime or misconduct. Amendments 259 
and 260 are consequential amendments. 

Amendment 261 provides the powers that the 
committee will need to protect the public interest 
on a commission referral. The commission will be 
able to suspend an officer from practice, 
recommend that the Lord President deprive the 
officer of office or restrict the functions or activities 
of the officer. 

When the insolvent event constitutes a criminal 
offence or misconduct, the commission will have 
access to the full range of available sanctions. 

I move amendment 252. 

Amendment 252 agreed to.

Section 56—Messengers of court’s 
professional association

Amendments 158 to 160 moved—[Allan 
Wilson]—and agreed to.

Section 56, as amended, agreed to.

After section 56

The Convener: Amendment 253, in the name of 
the minister, is grouped with amendments 161 and 
255. 

Allan Wilson: One of the important duties of the 
Scottish civil enforcement commission will be to 
regulate the new officer profession, which will 
include investigations of alleged misconduct. The 
commission should therefore be made aware of all 
relevant information so that it can be as effective 
in the public interest as it should be. Amendments 
253, 161 and 255 will make the commission a 
more effective regulatory body. 

Amendment 253 will place a duty on the 
professional body to provide the commission with 
information and documents when the commission 
is investigating complaints. Amendment 161 will 
ensure that the officers’ professional body informs 
the commission about any complaints that it has 
received against officers. Amendment 255 will 
enable the commission to investigate such 
complaints. 

I move amendment 253. 

Amendment 253 agreed to.

Amendment 161 moved—[Allan Wilson]—and 
agreed to. 

14:30 

Section 57—Inspection of messenger of court

Amendments 162 and 163 moved—[Allan 
Wilson]—and agreed to.

Section 57, as amended, agreed to

Section 58—Investigation of alleged 
misconduct by messenger of court

Amendments 164, 254, 165, 255, 166 to 170 
and 256 moved—[Allan Wilson]—and agreed to.

Section 58, as amended, agreed to.

Section 59—Suspension of messenger of court 
pending outcome of disciplinary or criminal 

proceedings

Amendments 257, 171 and 172 moved—[Allan 
Wilson]—and agreed to.

Section 59, as amended, agreed to.

Section 60—Commission’s duty in relation to 
offences or misconduct by messenger of court

Amendments 173 to 176 moved—[Allan 
Wilson]—and agreed to.

Section 60, as amended, agreed to.
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After section 60

Amendment 258 moved—[Allan Wilson]—and 
agreed to.

Section 61—Referrals to the disciplinary 
committee

Amendments 259 and 177 to 183 moved—[Allan 
Wilson]—and agreed to.

Section 61, as amended, agreed to.

Section 62—Disciplinary committee’s powers

Amendments 260, 184, 185, 261, 186, 187, 262, 
188 and 189 moved—[Allan Wilson]—and agreed 
to.

The Convener: Amendment 263, in the name of 
the minister, is grouped with amendments 264, 
266 and 268. 

Allan Wilson: The amendments in the group 
relate to the powers of the commission’s 
disciplinary committee. The committee should be 
able to make an order that restricts an officer’s 
functions or activities when that officer commits an 
offence or is guilty of misconduct, or when an 
insolvency event is cause for concern. 

Amendment 263 will add the new power that will 
enable the commission to do justice, which in 
minor cases may mean a small restriction on what 
an officer can do. The restriction might not need to 
be in place for long, so the amendment will also 
give the commission the power to fix the duration 
of any such restriction. 

Amendment 264 will remove from the bill the 
power for the Scottish ministers to prescribe the 
level of fine that the committee can impose on an 
officer. That power is no longer considered to be 
necessary, because section 62(4)(c) links the level 
of a fine to the standard scale, which is reviewed 
and changed by ministers from time to time, as 
necessary. 

Finally, the professional association should 
know if the commission takes action against one 
of its members. Accordingly, amendment 268 will 
add the association to the list of bodies that the 
commission must notify.  

I move amendment 263. 
Amendment 263 agreed to.

Amendments 190, 264, 191 to 194, 265, 195 
and 266 moved—[Allan Wilson]—and agreed to. 

Section 62, as amended, agreed to. 

Section 63—Orders under sections 59 and 62: 
supplementary provision

Amendments 267, 196 and 268 moved—[Allan 
Wilson]—and agreed to.

Section 63, as amended, agreed to. 

Section 64—Appeals from decisions under 
sections 52, 59 and 62

The Convener: Amendment 269, in the name of 
the minister, is grouped with amendments 197 and 
198. 

Allan Wilson: The amendments in the group 
will modify the provisions on appeal rights. The 
changes are needed as a result of other 
amendments that we have just debated. They take 
account of the new procedure whereby the Lord 
President may deprive a judicial officer of office, 
and the new power of the commission in respect 
of insolvency events.  

I move amendment 269.  

Amendments 269, 197 and 198 moved—[Allan 
Wilson]—and agreed to.

Section 64, as amended, agreed to. 

Section 65—Messenger of court’s actions void 
where messenger has interest

Amendments 199 to 211 moved—[Allan 
Wilson]—and agreed to. 

Section 65, as amended, agreed to.

Section 66—Measure of damages payable by 
messenger of court for negligence or other 

fault

Amendments 212 and 213 moved—[Allan 
Wilson]—and agreed to. 

Section 66, as amended, agreed to. 

Section 67—Effect of code of practice

Amendments 214, 270, 271, 215 and 216 
moved—[Allan Wilson]—and agreed to.

Section 67, as amended, agreed to. 

The Convener: That concludes the 
consideration of amendments for today and lets 
the minister away in time to hear Charlie 
Kennedy’s speech, which I am sure he will be 
delighted about. 

Allan Wilson: I cannot wait. 

The Convener: Item 3 on our agenda will be 
taken in private.  

14:39 
Meeting continued in private until 14:43.
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Bankruptcy and Diligence etc. (Scotland) Bill 

5th Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 31 to 42 Section 197 
Schedule 4 Sections 1 to 30 
Schedule 1 Section 43 
Schedule 2 Sections 44 to 184 
Schedule 3 Sections 185 to 196

Sections 198 to 203 Schedules 5 and 6 
Section 204 Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 70 

Allan Wilson 

274 In section 70, page 48, line 18, leave out <enactment> and insert <Act> 

Section 72 

Allan Wilson 

275 In section 72, page 49, leave out lines 4 and 5 and insert— 

<(  ) describe the land to be attached;> 

Allan Wilson 

276 In section 72, page 49, line 9, at end insert— 

<(1A) It is not competent to register a notice of land attachment unless the sum which the 
debtor has been charged to pay exceeds the sum mentioned in subsection (1B) below. 

(1B) That sum is— 

(a) £3,000; or 

(b) such other sum as may be prescribed by the Scottish Ministers by regulations.> 

Allan Wilson 

277 In section 72, page 49, line 11, leave out <amounts> and insert <sums> 

Allan Wilson 

278 In section 72, page 49, line 13, leave out <messenger of court> and insert <judicial officer> 
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Section 74 

Allan Wilson 

279 In section 74, page 50, leave out lines 3 to 8 and insert— 

<(2) Section 13(1) of this Act shall apply in relation to the effect on the preference 
in ranking of that existing standard security from the day on which the period 
referred to in subsection (1)(c) above expires.”.> 

Section 76 

Allan Wilson 

280 In section 76, page 50, line 28, leave out <possesses> and insert <has> 

Section 79 

Allan Wilson 

281 In section 79, page 51, line 25, at beginning insert <For the avoidance of doubt,> 

Section 80 

Allan Wilson 

282 In section 80, page 52, line 2, leave out <appropriate property register> and insert <Register of 
Inhibitions>

Section 81 

Karen Gillon 

107 In section 81, page 52, line 15, at end insert <unless the land (or the specified part of it) 
comprises or includes a dwellinghouse that is the debtor's sole or main residence. 

(  ) In subsection (1), “dwellinghouse” includes any yard, garden, outbuilding or other 
pertinents.>

Allan Wilson 

283 In section 81, page 52, line 17, leave out <£1,500> and insert <£3,000> 

Allan Wilson 

284 In section 81, page 52, line 27, leave out from <brought> to end of line 28 

Allan Wilson 

285 In section 81, page 52, line 28, at end insert— 

<(ia) a report on a search in the Register of Inhibitions in respect of the debtor 
and any person who owns the attached land in common with the debtor;> 

2
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Allan Wilson 

286 In section 81, page 52, line 36, leave out <(3)(c)(i)> and insert <(3)(c)(ia)> 

Allan Wilson 

287 In section 81, page 53, line 9, at end insert 

<(  ) The Scottish Ministers may, by regulations, make further provision about the reports on 
searches mentioned in subsection (3)(c)(i) and (ia) above which are to accompany an 
application under subsection (1) above.> 

Section 85 

Allan Wilson 

288 In section 85, page 54, line 20, leave out from <brought> to <report> in line 21, and insert— 

<(ba) a continuation of the report on the search in the Register of Inhibitions mentioned 
in section 81(3)(c)(ia) of this Act;> 

Allan Wilson 

289 In section 85, page 54, line 24, after <(1)(b)> insert <or (ba)> 

Allan Wilson 

290 In section 85, page 54, line 25, after <Act> insert <or, as the case may be, a notice under section 
80 of this Act registered since the date of the report mentioned in section 81(3)(c)(ia) of this Act> 

Allan Wilson 

291 In section 85, page 54, line 29, after <deed> insert <or, as the case may be, that notice> 

Allan Wilson 

292 In section 85, page 54, line 33, at end insert— 

<(  ) Where the sheriff makes an order under subsection (2)(b)(i) above postponing the 
hearing, the sheriff may make such ancillary orders as the sheriff thinks fit including, 
without prejudice to that generality, an order requiring fresh continuations of the reports 
on searches mentioned in subsection (1)(b) and (ba) above to be lodged.> 

Allan Wilson 

293 In section 85, page 54, line 36, at end insert 

<(  ) The Scottish Ministers may, by regulations, make further provision about the 
continuations of the reports on searches mentioned in subsection (1)(b) and (ba) above 
which are to be lodged under that subsection.> 

3
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Section 86 

Shiona Baird 

315 In section 86, page 55, line 12, leave out from <if> to end of line 16 and insert <only make an 
order under subsection (2) above if satisfied that it is reasonable to do so and, in considering 
whether it is reasonable, must have regard in particular to— 

(a) the nature of and reasons for the debt in respect of which the land attachment has 
been created; 

(b) the debtor’s ability to repay, within a reasonable period, the sum recoverable by 
the land attachment; 

(c) any action taken by the creditor to assist the debtor in repaying the sum 
recoverable by the land attachment; and 

(d) where the debtor’s sole or main residence is owned by the debtor, the ability of 
the debtor and of any other person residing with the debtor to secure reasonable 
alternative accommodation. 

(3A) Where, under subsection (3) above, an order is not made, the application under section 
81(1) of this Act may be dismissed or adjourned for a period or periods, with or without 
imposing conditions. 

Allan Wilson 

294 In section 86, page 55, line 39, leave out <£500> and insert <£1,000> 

Section 87 

Karen Gillon 

108 In section 87, page 56, leave out line 14 

Section 88 

Murdo Fraser 

313 In section 88, page 57, line 27, leave out <may> 

Murdo Fraser 

314 In section 88, page 57, line 28, after <below,> insert <must, if the prospective purchaser had, 
before the notice of land attachment was registered, entered into a contract to purchase the 
attached land, and otherwise may> 

Allan Wilson 

295 In section 88, page 57, line 37, leave out <undertakes to> and insert <both the prospective 
purchaser and the debtor will> 

Allan Wilson 

296 In section 88, page 57, line 38, leave out from <; and> to end of line 40 
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Section 91 

Allan Wilson 

297 In section 91, page 59, line 13, at the beginning insert <subject to the rights of any creditor of the 
third party holding a security over the third party’s pro indiviso share of the land,>  

Section 93 

Allan Wilson 

298 In section 93, page 60, line 4, at end insert <; and 

<(  ) on the application of the creditor, the debtor or any other person appearing to the 
sheriff to have an interest— 

(i) in a case where the appointed person has died, appoint another solicitor as 
the appointed person; 

(ii) in a case where the appointed person is unable to carry out the appointed 
person’s functions due to ill health or incapacity, remove that person and 
appoint another solicitor as appointed person; 

(iii) in any other case, on cause shown, so remove and appoint.> 

Section 95 

Allan Wilson 

299 In section 95, page 60, line 30, leave out from <by> to end of line 32 and insert <on the debtor or, 
as the case may be, other person> 

Section 96 

Allan Wilson 

300 In section 96, page 61, line 4, leave out from <, including,> to the end of line 9 and insert— 

<(1A) Without prejudice to the generality of subsection (1) above, those rights and 
obligations—

(a) include any rights and obligations under any lease, or under any permission or 
right of occupancy, granted in respect of the land, including the right to receive 
rent from any tenant; 

(b) do not include the power to grant a lease.> 

Allan Wilson 

301 In section 96, page 61, line 10, leave out <(1)(a)> and insert <(1A)(a)> 

5
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Section 97 

Allan Wilson 

302 In section 97, page 62, line 5, after <debtor> insert <, any person who owns the attached land in 
common with the debtor> 

Section 105 

Allan Wilson 

303 In section 105, page 65, line 8, at beginning insert <subject to subsection (1A) below,> 

Allan Wilson 

304 In section 105, page 65, line 19, at end insert— 

<(1A) Subject to section 102(3) of this Act, the appointed person may deduct and retain from 
the sum mentioned in subsection (1)(a) above such remuneration and outlays incurred 
by the appointed person in executing the warrant for sale.> 

Section 106 

Allan Wilson 

305 In section 106, page 66, line 15, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

306 In section 106, page 67, line 6, leave out <by means of a particular description> 

Section 110 

Allan Wilson 

307 In section 110, page 68, line 28, leave out <messenger of court> and insert <judicial officer> 

Section 111 

Allan Wilson 

308 In section 111, page 69, line 14, leave out subsection (4) 

Section 116 

Allan Wilson 

217 In section 116, page 71, line 31, leave out <“messenger of court” means the messenger of court> 
and insert <“judicial officer” means the judicial officer> 
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Allan Wilson 

309 In section 116, page 71, line 35, leave out <presentment book of the> and insert <General> 

Allan Wilson 

310 In section 116, page 72, line 9, leave out <Any reference in this Chapter to a> and insert <In this 
Chapter—

(  ) any reference to a purchase,> 

Allan Wilson 

311 In section 116, page 72, line 10, after <assignation;> insert <and 

<(  ) any reference to the ownership of land in such a case is to be construed as a 
reference to the right of lease,> 

Section 127 

Allan Wilson 

312 In section 127, page 78, line 33, leave out <messenger of court> and insert <judicial officer> 

Section 133 

Allan Wilson 

218 In section 133, page 81, line 18, leave out <“messenger of court” means the messenger of court> 
and insert <“judicial officer” means the judicial officer> 

Section 186 

Allan Wilson 

219 In section 186, page 123, line 38, leave out <“messenger of court” means the messenger of court> 
and insert <“judicial officer” means the judicial officer> 

Section 192 

Michael Matheson 

273 In section 192, page 132, line 8, at end insert— 

<(3A) For the purposes of ascertaining whether the sum standing to the credit of the 
debtor exceeds the sum mentioned in subsection (4) below, only the sum 
remaining after the deduction of recent payments into the account of the sum 
of any monies derived wholly or in part from any enactment relating to social 
security or from tax credits shall be taken into account. 

(3B) In subsection (3A) above, “recent payments” means payments made within one 
month of the arrestment being made.> 
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Section 199 

Allan Wilson 

220 In section 199, page 142, line 26, leave out <“messenger of court”> and insert <“judicial 
officer”>

Schedule 5 

Allan Wilson 

29 In schedule 5, page 168, line 26, at end insert— 

<( ) In section 7(4) (warrant in extract decree of removing), for the words “forty-eight hours” 
in both places where they occur substitute “14 days”.> 

Allan Wilson 

221 In schedule 5, page 168, line 28, leave out <“messengers of court”> and insert <“judicial 
officers”>

Allan Wilson 

222 In schedule 5, page 168, line 32, leave out <“messenger of court”> and insert <“judicial officer”> 

Allan Wilson 

223 In schedule 5, page 168, line 35, leave out <“messenger of court”> and insert <“judicial officer”> 

Allan Wilson 

224 In schedule 5, page 169, line 1, leave out <“messenger of court”> and insert <“judicial officer”> 

Allan Wilson 

225 In schedule 5, page 169, line 5, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

226 In schedule 5, page 169, line 9, leave out <“messenger of court”> and insert <“judicial officer”> 

Allan Wilson 

227 In schedule 5, page 169, line 12, leave out <“messengers of court”> and insert <“judicial 
officers”>

Allan Wilson 

228 In schedule 5, page 169, line 35, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

229 In schedule 5, page 174, line 17, leave out <messenger of court> and insert <judicial officer> 

8
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Allan Wilson 

230 In schedule 5, page 175, line 26, leave out <Messengers of Court> and insert <Judicial Officers> 

Allan Wilson 

272 In schedule 5, page 176, line 24, at end insert— 

<The Scottish Public Services Ombudsman Act 2002 (asp 11)

In Part 2 of schedule 2 to the Scottish Public Services Ombudsman Act 2002 (Scottish 
public authorities), after paragraph 37 insert— 

“37A The Scottish Civil Enforcement Commission”.> 

Allan Wilson 

231 In schedule 5, page 178, line 16, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

232 In schedule 5, page 178, line 30, at end insert— 

<The Civil Partnership Act 2004 (c.33)

In section 103(6) of the Civil Partnership Act 2004 (warrant to enter premises), for 
“messenger-at-arms or sheriff officer” substitute “judicial officer”.> 

Schedule 6 

Allan Wilson 

31 In schedule 6, page 179, line 8, at end insert— 

<Ejection Caution Act 1594 (c.27)  The whole Act. 
(Act of the Parliaments of Scotland)> 

Allan Wilson 

88 In schedule 6, page 181, line 33, after <adjudication”;> insert < in subsection (3)(a), the words “, 
or by virtue of paragraph 11 of Schedule 4 to,”;> 

Allan Wilson 

89 In schedule 6, page 184, line 2, after <commissioners,”> insert <and in paragraph (c), the words 
“if there are no commissioners”> 

Long Title 

Allan Wilson 

233 In the long title, page 1, line 3, leave out <messengers of court> and insert <judicial officers> 
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Bankruptcy and Diligence etc. (Scotland) Bill 

5th Groupings of Amendments for Stage 2 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be 
debated). Any procedural points relevant to each group are noted; 
a list of any amendments already debated. 

Groupings of amendments 

Minor and technical amendments
274, 275, 279, 280, 281, 299, 300, 301, 306, 308, 309, 310, 311 

Debt limits
276, 277, 283, 294 

Office of messenger of court to be renamed judicial officer
278, 305, 307, 312 

Notice of caveats and searches of registers
282, 284, 285, 286, 287, 288, 289, 290, 291, 292, 293 

Debtor’s sole or main dwellinghouse not subject to application for warrant for 
sale
107, 108 

Reasonableness of granting warrant for sale of attached land
315

Protection for purchasers under prior missives
313, 314, 295, 296 

Rights of creditors of third-party co-owners
297

The appointed person
298, 302, 303, 304 

Monies derived from benefit payments not to be arrestable in execution
273
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Amendments already debated 

With 111 – 217, 218, 219, 220, 221, 222, 223, 224, 225, 226, 227, 228, 229, 230, 231, 
233
With 20 – 29, 31 
With 112 – 272, 
With 125 – 232 
With 48 – 88, 89
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ENTERPRISE AND CULTURE COMMITTEE

EXTRACT FROM THE MINUTES

22nd Meeting, 2006 (Session 2)

Tuesday 26 September 2006 

Present:

Shiona Baird Richard Baker
Susan Deacon Murdo Fraser
Karen Gillon Michael Matheson 
Christine May (Deputy Convener) Alex Neil (Convener)
Mr Jamie Stone

Also present: Allan Wilson MSP (Deputy Minister for Enterprise and Lifelong 
Learning).

Bankruptcy and Diligence etc. (Scotland) Bill: The Committee considered the Bill 
at Stage 2 (Day 5).

The following amendments were agreed to (without division): 274, 275, 276, 277, 
278, 279, 280, 281, 282, 283, 284, 285, 286, 287, 288, 289, 290, 291, 292, 293, 294, 
295, 296, 297, 298, 299, 300, 301, 302, 303, 304, 305, 306, 307, 308, 217, 309, 310, 
311, 312 and 218.

The following amendments were disagreed to (by division)—

315 (For 4, Against 5, Abstentions 0)

313 (For 1, Against 6, Abstentions 1).

Amendment 107 was moved and, with agreement of the Committee, withdrawn.

The following amendments were not moved: 108 and 314.

Sections 70, 72, 74, 76, 79, 80, 81, 85, 86, 88, 91, 93, 95, 96, 97, 105, 106, 110, 
111, 116, 127 and 133 were agreed to as amended.

Sections 68, 69, 71, 73, 75, 77, 78, 82, 83, 84, 87, 89, 90, 92, 94, 98, 99, 100, 101, 
102, 103, 104, 107, 108, 109, 112, 113, 114, 115, 117, 118, 119, 120, 121, 122, 123, 
124, 125, 126, 128, 129, 130, 131 and 132 were agreed to without amendment.

The Committee ended consideration of the Bill for the day, section 133 having been 
agreed to.
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Scottish Parliament

Enterprise and Culture 
Committee

Tuesday 26 September 2006

[THE CONVENER opened the meeting at 14:01] 

Bankruptcy and Diligence etc 
(Scotland) Bill: Stage 2

The Convener (Alex Neil): Welcome to the 22nd 
meeting in 2006 of the Enterprise and Culture 
Committee. I remind everybody to switch off their 
BlackBerrys and mobile phones. I am glad that 
there are no apologies to report. 

Agenda item 1 is stage 2 of the Bankruptcy and 
Diligence etc (Scotland) Bill. We continue from 
where we left off last week. 

Sections 68 and 69 agreed to.

Section 70—Land attachment

The Convener: Amendment 274, in the name of 
the minister, is grouped with amendments 275, 
279 to 281, 299 to 301, 306 and 308 to 311. 

The Deputy Minister for Enterprise and 
Lifelong Learning (Allan Wilson): The 
amendments in the group will make minor and 
technical changes to part 4 of the bill and will 
make land attachment a more effective diligence. 

Amendments 274, 279, 280, 300 and 301 will 
correct the terminology of or improve certain 
provisions in the bill, or are consequential to such 
changes.  

Amendments 275 and 306 will have the effect 
that a notice of land attachment or decree of 
foreclosure of attached land will not need to use a 
full description or provide a plan unless the 
requirements of the land register or the register of 
sasines—the appropriate property registers—
mean that one or the other would already be 
needed. 

Amendment 281 makes it clear that section 79 
of the bill clarifies the existing law on subordinate 
real rights on property and will not replace that law 
in so far as the effect that the debtor’s death will 
have on those rights is concerned. 

Amendment 299 will make it possible for a 
notice to terminate the debtor’s right to occupy 
land to be served by any lawful means, including 
personal service by a judicial officer, and not just 
by post.  

Amendment 308 will remove a requirement on 
the Court of Session to prescribe the form of a 

discharge of a notice of land attachment or of a 
land attachment. Any lawyer who works in that 
field should be able to prepare a valid discharge, 
and the court could still step in using powers under 
other legislation, if needed. 

Amendments 309 to 311 will amend the 
definitions in section 116, which is a guide to 
interpretation of the land attachment part of the 
bill. 

I move amendment 274. 

Amendment 274 agreed to.

Section 70, as amended, agreed to.

Section 71 agreed to.

Section 72—Notice of land attachment

Amendment 275 moved—[Allan Wilson]—and 
agreed to.

The Convener: Amendment 276, in the name of 
the minister, is grouped with amendments 277, 
283 and 294. 

Allan Wilson: The new diligence of land 
attachment includes many robust debtor 
protections, which will be important to the 
committee’s consideration. One of the most 
important of those protections is that land should 
not be sold for a small debt. The bill provides that 
land can be attached for a debt of any size, but 
can be sold only if the debt exceeds £1,500. 

The amount of the lower debt limit has given 
some concern, particularly when the land attached 
is a home. In the wake of the stage 1 debate and 
the committee’s representations, I have examined 
the issue closely and now agree that change is 
needed to stop land being sold for small debts. In 
addition, I believe that it is right and sensible to 
apply the lower debt limit at the attachment stage. 
That will not make a sale any more or less likely, 
but it will move the balance—which I know has 
concerned members—towards the debtor and 
away from the creditor. 

Amendment 276 seeks to apply a new lower 
debt limit of £3,000 at the attachment stage. If it is 
agreed to, it will not be possible for creditors to 
attach land before the debt is such that the court 
can order any sale that is needed. Amendment 
283 seeks to increase the existing lower debt limit 
from £1,500 to £3,000. If it is agreed to, it will not 
be possible to apply for a sale order unless the 
outstanding debt is more than £3,000. If those two 
key amendments are agreed to, I will introduce 
further changes later in the bill’s consideration. 

First and most important, I hope to lodge an 
amendment at stage 3 that will raise the qualifying 
debt limit in bankruptcy from £1,500 to £3,000. 
That will ensure that both debt limits stay at the 
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same amount, so that creditors do not find it easier 
to bankrupt debtors than to attach their land, which 
is an important consideration. The increase in the 
bankruptcy debt limit is not expected to make it too 
hard for people who need debt relief to become 
bankrupt, following the committee’s agreement to 
low income, low asset access to sequestration a 
meeting or so ago. It will be possible to prescribe a 
lower bankruptcy debt limit in cases involving low 
income, low asset clients, if that proves necessary. 

Secondly, the importance of the debt limits is 
such that Parliament should have a high level of 
scrutiny of any future changes, so I hope to lodge 
amendments later in stage 2 and at stage 3 that 
will change the status of the enabling powers in 
the bill and in the Bankruptcy (Scotland) Act 1985 
by making them subject to the affirmative rather 
than the negative procedure, in line with the 
committee’s recommendation. 

Amendment 294 is consequential on the 
increase in the lower debt limit. The bill provides 
that the sheriff must refuse an application for sale 
if the proceeds of the sale will be too low—that is 
sometimes called the worth-it test. The bill as 
introduced set one leg of the worth-it test at £500, 
which was one third of the lower debt limit of 
£1,500. Amendment 294 seeks to increase the 
level of the worth-it test so that it is one third of the 
new lower debt limit of £3,000. 

Amendment 277 is a minor tidying-up 
amendment that will correct the language in 
section 72(2) to make it consistent with that used 
in the other sections on land attachment. 

If the proposed changes are agreed to, they will 
make a key debtor protection—several of which 
are built into the process—even more effective. 

I move amendment 276. 

Murdo Fraser (Mid Scotland and Fife) (Con): 
Given the concern about the land attachment 
process that we expressed in our stage 1 report, it 
is encouraging that the Executive has responded 
and we should welcome that. 

Christine May (Central Fife) (Lab): I concur; I, 
too, welcome the movement. The minister said 
little about the reason for choosing £3,000 rather 
than £1,500 or any other sum. Will he explain why 
the figure was chosen? 

Allan Wilson: A couple of issues are relevant. 
One is the effect of inflation in the period since the 
limit was last increased or reviewed, which we 
have discussed. The other is the Scottish Law 
Commission report, which recommended a limit of 
£5,000. We propose £3,000, which is in-between 
£1,500, where the limit was, and £5,000. I am not 
stuck on £3,000. If members had overriding 
reasons why the figure should be £3,500, for 
example, I would consider that. 

It is important to keep the bankruptcy limit and 
the limit for land attachment the same, because 
part of the rationale of the process is that we do 
not want an increase in sequestrations if land 
attachment could encourage more people into the 
debt arrangement scheme and debt relief, which 
we intend to introduce, and away from bankruptcy. 
The £3,000 limit meets that test and maintaining 
the two limits at the same level satisfies the 
process. 

The Convener: I understand that the figure can 
be changed by regulations. 

Allan Wilson: That is right. We expect the 
effectiveness of the limit to be monitored over the 
piece. If it were seen to be militating against the 
policy objectives, it would be reviewed. 

Amendment 276 agreed to.

Amendment 277 moved—[Allan Wilson]—and 
agreed to.

The Convener: Amendment 278, in the name of 
the minister, is grouped with amendments 305, 
307 and 312. 

Allan Wilson: Last week, the committee agreed 
to change the name for a court enforcement 
professional to “judicial officer”. I explained that if 
the new name were agreed to, I would lodge 
further amendments to change the name as we 
reached later parts of the bill. The amendments in 
the group make the necessary changes to part 4. 

I move amendment 278. 

Amendment 278 agreed to.

Section 72, as amended, agreed to.

Section 73 agreed to.

Section 74—Restriction on priority of ranking 
of certain securities

Amendment 279 moved—[Allan Wilson]—and 
agreed to.

Section 74, as amended, agreed to.

Section 75 agreed to.

Section 76—Assignation of title deeds etc

Amendment 280 moved—[Allan Wilson]—and 
agreed to.

Section 76, as amended, agreed to.

Sections 77 and 78 agreed to.

Section 79—Effect of debtor’s death after land 
attachment created

Amendment 281 moved—[Allan Wilson]—and 
agreed to.

Section 79, as amended, agreed to.
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Section 80—Caveat by purchaser under 
missives

14:15 
The Convener: Amendment 282, in the name of 

the minister, is grouped with amendments 284 to 
293. 

Allan Wilson: Section 80 allows a buyer who 
had contracted to buy land to register a notice of 
their interest in any land in the land register or the 
register of sasines as appropriate. 

If the land is attached either at the time of the 
contract or later, the buyer who has registered a 
notice will be able to ask the court to suspend an 
application by the attaching creditor for a sale 
order. If the court agrees, the buyer and the debtor 
will be given time to complete their contract. If the 
amendments in the group are agreed to, they will 
improve how the system of buyers’ notices works. 

Amendment 282 will provide that a buyer’s 
notice will be registered in the register of 
inhibitions rather than the appropriate property 
register. That will make the bill consistent with how 
those different registers are operated by the 
Registers of Scotland. 

Amendment 284 will take out some details about 
the search in the appropriate property register that 
the attaching creditor must provide when applying 
for a warrant for sale. The amendment prepares 
the way for amendment 287. 

Amendment 285 will provide for the attaching 
creditor to give the court a report on a search in 
the register of inhibitions when applying for a 
warrant for sale, which will allow the court to check 
to see whether any buyer’s notice has been 
registered. Amendment 286 is a minor 
consequential change. 

Amendment 287 will provide the Scottish 
ministers with a power to specify the form and 
content of the reports on searches in the register 
of inhibitions and the appropriate property register 
that the attaching creditor must provide when 
applying for a warrant for sale. That will allow the 
law to respond flexibly to changes in conveyancing 
practice. Such an approach makes more sense 
than putting details in the bill that may become out 
of date. 

Amendment 288 will provide for the attaching 
creditor to give the court a continuation of the 
report on the search in the register of inhibitions 
seven days before the full hearing on the 
application for a warrant for sale, which will give 
the court another chance to check to see whether 
any buyer’s notice has been registered. 
Amendments 289 to 291 are minor consequential 
changes. 

Amendment 292 will give the sheriff a useful 
extra power to make any supplementary orders 
that may be needed when a full hearing on an 
application for a warrant for sale is postponed. In 
particular, the sheriff could order up-to-date 
reports on searches to be provided before the 
rearranged hearing takes place. Obviously, such 
information would be important. 

Like amendment 287, amendment 293 will give 
the Scottish ministers the power to specify the 
form and content of the continued searches in the 
register of inhibitions and the appropriate property 
register that the attaching creditor must provide 
seven days before a full hearing on an application 
for a warrant for sale. Like amendment 287, 
amendment 293 will allow the law to respond 
flexibly to changes in conveyancing practice. 

I move amendment 282. 

Amendment 282 agreed to.

Section 80, as amended, agreed to.

Section 81—Application for warrant to sell 
attached land

The Convener: Amendment 107, in the name of 
Karen Gillon, is grouped with amendment 108. 

Karen Gillon (Clydesdale) (Lab): The minister 
and members of the committee are aware of the 
concern that was expressed at stage 1 that, with 
unsecured debts, people in Scotland could lose 
their houses for small amounts of money. Concern 
that the threshold was too low was expressed. 
Like other members of the committee, I welcome 
the minister’s move to raise the threshold to 
£3,000, but there are strong arguments for 
exempting family dwelling-houses from such 
legislation, and particularly from land attachments. 

I have considered amendment 107 in detail and 
accept that it contains a potential loophole. While it 
would allow people in genuine difficulties who 
were at risk of losing their homes for small 
amounts of money to stay in their homes, it would 
also allow those who lived in large houses to stay 
in them without paying their debts and without any 
sanctions being taken against them. Therefore, I 
will not press the amendment. 

I will seek to bring a similar amendment forward 
at stage 3, but I also ask the minister whether he 
is prepared to consider the threshold ahead of 
stage 3. The committee is aware that the Scottish 
Law Commission suggested a figure of £5,000. I 
would like to explore that with the minister in 
advance of stage 3 to see whether there are ways 
in which we could move towards that threshold or 
could exempt from the land attachment process 
those who would become homeless as a result of 
an attachment being served on their house and it 
being sold. My colleague Michael Matheson raised 

105



3283  26 SEPTEMBER 2006  3284 

during stage 1 the particular case of somebody 
who became homeless in such a way but, under 
homelessness legislation, was considered to have 
become intentionally homeless and so did not 
qualify as homeless. There is a gap in the 
legislation. The situation then became difficult. 

Although I continue to press for the spirit of the 
amendment, I accept that there is a technical 
difficulty and I will not press it. 

I move amendment 107. 

Allan Wilson: I have some sympathy with what 
the member is trying to achieve, albeit that she 
has herself identified the loophole that would run 
contrary to what the committee has effectively 
indicated to me that it wants. 

I will take the opportunity to comment on the 
process more generally. A sale application, were 
that to be the outcome of the process, comes after 
a very long period. We have built a number of 
strong debtor protections into the attachment 
process. I am happy to consider what the member 
has suggested, where that is sensible. For 
example, we have just agreed a £3,000 limit, but I 
added a caveat that I was happy to consider the 
figure in the context of other comparable regimes. 
I will not read out all the other debtor protections. 
Depending on how you count them, there are 
about 21. 

The court has wide powers to refuse or delay 
the sale of a home. It can postpone a sale for up 
to a year, even if it is satisfied that a home should 
be sold. Those powers are taken directly from 
section 2 of the Mortgage Rights (Scotland) Act 
2001. The court cannot even look at an application 
to sell land for at least six months after it is 
attached and it obviously then takes more time to 
sell the land. The debtor would know that they 
have a problem at the point—I presume even 
before the point—that their home is attached. 

The debtor is then given six months to work out 
an arrangement to pay the debt. They will have 
been given a copy of our debt advice and 
information package, which will tell them what land 
attachment is and how they can help themselves. 
It will also give them the name and address of a 
free local money adviser. The adviser may well be 
able to help them get into the debt arrangement 
scheme. We have already said that we will use the 
bill to improve the scheme by adding the power to 
bring debt relief and we have introduced that 
important change. If a debt repayment programme 
is approved between the parties, the land 
attachment stops. There is an incentive, which 
was not there previously, to go down that 
particular route. 

You can carry on adding protections along the 
way, as Karen Gillon’s amendments 107 and 108 
propose, but there comes a time when we must 

strike the balance between the interests of the 
creditor on the one hand and the debtor on the 
other. We must jointly agree what is fair and 
relevant to both. We have reached that point to an 
extent. Creditors also have rights and a sale under 
a land attachment is only possible when the 
creditor has proved that the debt is due and is still 
not being paid. The Institute of Revenues, Rating 
and Valuation represents many public servants 
who collect, for example, council tax debts here in 
Scotland. If those debts are not paid and public 
services suffer, that could lead to fewer money 
advisers and less advice. Representations have 
been made to us from that source, too. We have 
been told that the amendments go too far in the 
opposite direction. 

My third point, which is important, is that if a 
debt problem is bad enough people will lose their 
homes anyway. That is sad but true. I readily 
admit that land attachment and sale are at the 
harder end of the enforcement scale, but 
attachment is not the worst thing that can happen 
to someone in debt. At present, creditors move 
from diligences such as earnings arrestment, 
which have a limited impact, straight to 
bankruptcy. There is nothing in between, apart 
from the old and very unfair diligence of 
adjudication, which is even worse. The bill 
abolishes adjudication and introduces land 
attachment. I have examined how that works in 
jurisdictions in North America and other parts of 
the world. A key reason for having land 
attachment is that it provides creditors with a debt 
tool that gives them a reason to stop short of 
bankruptcy, which is prospectively much worse for 
the debtor. 

In bankruptcy, the right to a debtor’s home 
automatically passes to the creditors, along with 
almost everything else that the debtor owns. There 
is no guarantee that the debtor will get their home 
back, even with the changes to the bill, and they 
may have to wait two or three years to find out 
what is happening. There are all sorts of intrusive 
investigations into the debtor’s affairs, and if they 
do not co-operate in the process they can be 
prosecuted. In that context, what we propose is a 
better option for debtors than bankruptcy, with 
which land attachment must be compared. 

If attached homes cannot be sold, creditors can 
and will bankrupt debtors. That is not speculation 
on my part. In the past two years, there has been 
a sharp increase in the number of creditor-led 
bankruptcies, many of them by local authorities 
that are looking to recover council tax debt. That is 
not good. Land attachment is a better process and 
strikes a better balance between debtors and 
creditors. 

This is not an easy issue. No one wants to see 
the process reach its conclusion, but it is our job to 
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strike a balance. In my view, our proposals, rather 
than the amendments, do what the committee 
wanted us to do when it discussed the matter after 
taking evidence at stage 1. Karen Gillon has said 
that she will not press her amendment, but we are 
happy to discuss the issue and its implications 
between now and stage 3. 

Amendment 107, by agreement, withdrawn.

Amendments 283 to 287 moved—[Allan 
Wilson]—and agreed to.

Section 81, as amended, agreed to.

Sections 82 to 84 agreed to.

Section 85—Creditor’s duties prior to full 
hearing on application for warrant for sale

Amendments 288 to 293 moved—[Allan 
Wilson]—and agreed to.

Section 85, as amended, agreed to.

Section 86—Full hearing on application for 
warrant for sale

14:30 
The Convener: Amendment 315, in the name of 

Shiona Baird, is in a group on its own. 

Shiona Baird (North East Scotland) (Green): 
The purpose of amendment 315 is to ensure that 
the sheriff can consider whether a petition for land 
attachment is reasonable, in line with the 
provisions in the Mortgage Rights (Scotland) Act 
2001 and other housing legislation. 

Section 86(3) provides that the sheriff has only 
two options in considering whether it would be 
unduly harsh to grant a warrant for sale. He can 
either delay the sale by one year or refuse 
outright. However, there might be circumstances 
in which neither of those options is appropriate. 
My amendment 315 would give the sheriff the 
flexibility to consider other options such the debt 
arrangement scheme. That is what happens in 
most eviction and mortgage repossession cases, 
with the cases ultimately being dismissed. My 
amendment would enshrine in the bankruptcy 
legislation something that is already enshrined in 
other legislation. 

The amendment would give the sheriff the 
opportunity to consider whether it is reasonable for 
a debtor to lose their home as the result of a 
relatively small debt. I welcome the fact that the 
threshold has been increased to £3,000. However, 
that can still be considered a small debt and it 
might result in the loss of the person’s home. 

Even more important for us on the Enterprise 
and Culture Committee is the fact that amendment 
315 would give the sheriff the opportunity to 

consider the circumstances when the debtor’s 
home is combined with his business. The debt 
could be a business debt or a personal debt. If the 
debtor’s business is combined with his home, 
which is often the case in small businesses and 
farms, the debtor loses not only the opportunity to 
carry on his business, but his home. Amendment 
315 would enable the sheriff to make a judgment 
because it would give him the opportunity to 
consider how the debt could best be discharged. 

The provision would help to avoid clients 
becoming homeless in cases where there are 
opportunities for different solutions. It could be 
argued that the word “reasonable” is open enough 
to be challenged in court, but I do not accept that 
because the concept of reasonableness is now 
well enshrined in legislation. Another argument 
that has been made is that land attachment is an 
extreme diligence that does not apply to many 
people, but similar legislation in England resulted 
in an increase of almost 300 per cent in its use. 
Without a provision on reasonableness, land 
attachment could have a considerable impact on a 
great number of people. 

I would welcome the minister’s comments on 
and reaction to my amendment, but I urge 
members to give due consideration to the 
introduction of the simple word “reasonable”. 

I move amendment 315. 

Murdo Fraser: I thank Shiona Baird for lodging 
amendment 315, which is sensible. In introducing 
a test of reasonableness, the amendment would 
give a fair balance between the rights of creditors 
and debtors. It would also avoid some of the 
concerns that we discussed at stage 1 about 
creditors moving too quickly to seek the sale of a 
home. For those reasons, I am inclined to support 
amendment 315. 

Christine May: I, too, welcome amendment 
315. However, I have a number of points to raise 
with regard to Shiona Baird’s introduction. First, 
she said that there is evidence from England of a 
300 per cent increase in creditors moving to seek 
the sale of a home. I seek more detail about that 
increase—from what figure to what figure? 

Secondly, there is evidence—I think that we 
heard it at stage 1—that businesses in particular 
find it impossible to get the funding that they need 
for their business without first putting up their 
home as security. In drafting her amendment, did 
Shiona Baird consider the likely impact of its 
success on the ability of a business person to 
raise finance? 

Thirdly, given what the minister said in moving 
the amendment to raise the threshold to £3,000 
and indicating the other steps that the Executive 
plans to take, what impact if any will the raising of 
the threshold have in helping to prevent the 
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situation that amendment 315 is designed to 
address? 

Allan Wilson: I have a couple of things to say, 
the first of which is that amendment 315 is 
technically defective. In itself, that is a good 
enough reason for rejecting it, although it is not the 
principal reason why the committee should do so. 

It is not right to give the court the wide discretion 
of refusing to allow a sale. Shiona Baird said that, 
when compared with the Mortgage Rights 
(Scotland) Act 2001, the change is needed 
because the bill is unfair to debtors. Amendment 
315 would go a lot further than the provisions of 
the Mortgage Rights (Scotland) Act 2001, which 
apply only to land that is used for residential 
purposes, because its provisions would apply to all 
sale applications. I am not sure whether that was 
Shiona Baird’s intention in lodging the 
amendment, but that would be the practical impact 
of its implementation. In that context, the debtor 
protections to which I referred also apply to land 
where there is mixed use—whether that includes a 
farm or business use. The debtor protections in 
the bill will work. 

I refute the simple comparison that has been 
made between the debtor protections in the bill 
and the 2001 act. I accept that there is a 
reasonableness test in the 2001 act, but the 
debtor has to persuade the court that it is 
reasonable to halt the sale of the home. There is 
no reasonableness test in the bill, although 22 
debtor protections have to be passed in advance 
of the proceedings moving to the sale of a home. 
The Scottish Law Commission considered the 
proposition, but rejected it. Under the bill, the 
creditor must persuade the court to make a sale 
order. As I said, in this context, that is a significant 
balance in favour of the debtor. 

The Scottish Law Commission was properly 
concerned to ensure that the enforcement of 
proven debt would be governed by rules. If 
amendment 315 were to be agreed to, it would 
lead to a lack of certainty. People would have to 
go through the process that Shiona Baird has 
proposed, but they would not know whether the 
test of reasonableness had been passed. In many 
circumstances, that would not be in the interests of 
the debtor. 

The 2001 act provides some important debtor 
protections, but the bill goes a good deal further. I 
have counted that it makes available 21 
protections to a debtor whose land is attached. 
That number has now increased to 22, given that 
the committee has agreed that the lower debt limit 
will apply at the attachment stage. In addition, the 
committee has agreed to improve one of the most 
important debtor protections by increasing the 
lower debt limit to £3,000. Shiona Baird was 
gracious enough to accept that change. 

It is right that the burden of showing that a sale 
order should be made will be on the creditor and 
that land attachment will come with many debtor 
protections. However, a balance has to be struck. 
Creditors have rights, too. It will be possible to 
enforce a sale only at the end of a lengthy process 
when all the debtor protections have been applied 
and the court is persuaded to make an order. 
Amendment 315 would make it too hard to get a 
sale order in cases in which that would be the right 
thing to do. In its stage 1 report and subsequently, 
the committee recognised that although such 
occasions are rare, a sanction should be available 
to creditors to enforce decrees. 

My information is that in 2004 there were 45,562 
applications for charging orders in England and 
Wales, which related to the attachment of all types 
of properties, including homes, but that there were 
fewer than 500 sale orders, not all of which turned 
into sales. Extrapolating from the English figures—
I acknowledge that doing so is not a precise 
science—would suggest equivalent figures for 
Scotland of about 4,500 land attachments and 
fewer than 50 sales. That is the scale and nature 
of the issue that we are discussing. 

Although the introduction of a broadly based 
reasonableness test is superficially attractive, it 
could introduce long delays and a great deal of 
uncertainty. There are already 22 built-in debtor 
protections. Shiona Baird’s proposal would 
increase expense for creditors and debtors and 
would not be practicable or fair from either party’s 
perspective. For all those reasons, I ask Shiona 
Baird to seek to withdraw amendment 315. 

Shiona Baird: The figures to which I referred 
were supplied to me by Citizens Advice Scotland, 
so I have no reason to doubt them. In England, 
there has been a 279 per cent increase in the use 
of charging orders over the past five years. The 
new diligence is likely to have a considerable 
impact on home-owning debtors. 

Christine May mentioned the raising of finance. 
Amendment 315 would build in an element of 
flexibility that would give debtors time and space 
to seek alternative means of paying back their 
debt. My amendment acknowledges that a 
balance must be maintained between the rights of 
creditors and those of debtors, but it would give 
the sheriff the flexibility to consider whether it 
would be reasonable to grant a warrant for sale. 
Although “reasonable” is just a simple word, its 
inclusion in the bill would have a significant impact 
because it would offer the sheriff more flexibility 
than is provided by the existing two alternatives. 
Amendment 315 is extremely important and, if it is 
agreed to, would make a considerable difference. I 
press amendment 315 and urge members to 
agree to it. 
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14:45 
The Convener: The question is, that 

amendment 315 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Baird, Shiona (North East Scotland) (Green) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
Matheson, Michael (Central Scotland) (SNP) 
Neil, Alex (Central Scotland) (SNP) 

AGAINST

Baker, Mr Richard (North East Scotland) (Lab) 
Deacon, Susan (Edinburgh East and Musselburgh) (Lab) 
Gillon, Karen (Clydesdale) (Lab) 
May, Christine (Central Fife) (Lab) 
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 

The Convener: The result of the division is: For 
4, Against 5, Abstentions 0. 

Amendment 315 disagreed to.

Amendment 294 moved—[Allan Wilson]—and 
agreed to.

Section 86, as amended, agreed to.

Section 87—Application for warrant for sale of 
sole or main residence

Amendment 108 not moved.

Section 87 agreed to.

Section 88—Protection of purchaser under 
contract where creditor applies for warrant for 

sale

The Convener: Amendment 313, in the name of 
Murdo Fraser, is grouped with amendments 314, 
295 and 296. 

Murdo Fraser: Amendments 313 and 314 
would have the same effect so I will speak about 
both of them. I am indebted to the Law Society of 
Scotland for preparing the amendments. I should 
declare an interest—I am a member of the Law 
Society, although not currently a practising one. 
The amendments do not deal with an area of great 
policy, unfortunately; they deal with what the Law 
Society identified as an omission from the bill, 
which would create difficulties for property lawyers 
and, as a former property lawyer, I am anxious to 
avoid that. 

The effect of amendment 313 would be to oblige 
the sheriff, when considering an application under 
section 88(2), to sist the application for warrant for 
sale and require the respective purchaser to pay 
the price under the contract to the creditor where 
missives for the purchase of the land have been 
entered into before the land attachment was 
registered. In all other cases, the discretion of the 

sheriff would remain. The reason for that is that 
the bill, as currently drafted, recognises that a 
warrant for sale following upon effective land 
attachment might adversely affect the position of 
an innocent third party who has in good faith 
contracted to purchase the property prior to the 
attachment. 

Following the recommendations of the Law 
Commission’s report on diligence in 2001, the bill 
includes a dual mechanism to protect such 
purchasers by providing that a warrant for sale 
cannot be granted until six months have elapsed 
since the registration of the attachment and 
allowing purchasers to make representations to 
the sheriff, who may sist the application to allow 
the purchase under contract to be completed. 

In most standard conveyancing transactions, six 
months will be a sufficient period and, therefore, 
the mechanism would provide adequate protection 
for purchasers. However, a significant minority of 
transactions will not be able to be completed 
within six months because the transaction 
depends on the granting of planning consent, 
which can often be a lengthy process, especially if 
an appeal is involved. 

Although it would still be open to the sheriff to 
sist the application in such cases, there is a 
legitimate concern that the legislation leaves open 
the possibility that an application will not be sisted 
and a warrant for sale granted. The effect on 
transactions of that kind, which often involve the 
investment of large sums of money in the planning 
process, might be greatly prejudiced if the 
purchaser has little in the way of guarantee that 
the transaction will be safeguarded against the 
intervention of a land attachment. 

It is recognised that risks already exist in all land 
purchases, particularly where the seller might be 
declared insolvent, but the important difference is 
that the trustee dealing with such an insolvency 
requires to maximise the benefits for all creditors 
and would therefore be more likely to continue 
with the sale involving planning permission 
whereas the land attacher will be more likely to be 
motivated to recover only their own potentially 
small debt. The risk to a purchaser is that of 
spending potentially large sums of money on the 
planning process that is then lost because of the 
intervening land attachment. 

It should be noted, moreover, that a land 
attachment could also have an adverse effect on a 
prospective purchaser in other situations in which 
the process will last a lot longer than six months, 
for example, the purchase of a new-build property 
that is paid for in instalments. 

In its 2001 report, the Law Commission 
recommended that measures should be 
introduced to counter those difficulties. The 
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amendment has been designed to provide the 
protection envisaged to purchasers who have 
completed missives and protected their position by 
lodging a caveat under section 80. It will do that by 
requiring the sheriff to sist the application for grant 
of warrant for sale to allow the purchase to 
proceed. I hope that that is an adequate 
explanation. 

I move amendment 313. 

Allan Wilson: Amendments 313 and 314 are an 
interesting proposition. My officials were 
approached informally by the Law Society. They 
looked at the proposal, but eventually rejected it. 

As Murdo Fraser said, amendments 313 and 
314 would take away part of the sheriff’s discretion 
under this part of the bill. If they were approved, 
the sheriff would no longer be able to order the 
sale of land under the bill if the land had been sold 
by the debtor before the attachment and the 
contract had not been completed by the time that 
the attaching creditor applied for an order. 

I agree whole-heartedly that the best way 
forward in such a case is for the contract to be 
completed. That is one reason why there is a 
minimum six-month gap between attachment and 
sale and why the bill allows a buyer to ask the 
court to suspend an application for a sale order. 
That six-month period was actually the Law 
Society’s suggestion and was approved by the 
Law Commission—the provision is a direct 
response to the Law Society’s points. 

I do not agree that stopping a sale order under 
the bill would be the right way forward in every 
case. In some circumstances, I accept that it 
would be the right way forward, and if the case 
was well made by members of the Law Society or 
whoever, the sheriff would have the discretion to 
recognise that. However, the corollary of the 
position in the amendments is that the contract 
may have no definite date for completion, for 
example if it was contingent on planning 
permission. If so, the attaching creditor could have 
to wait years for payment, which would not be fair 
or reasonable. 

We propose that the courts should have the 
discretion to decide. If the potential buyer makes a 
good case for the purchase to go ahead, the 
sheriff will sist the application. If not, he will not. 
That is the basic proposition in the bill, and I argue 
that amendments 313 and 314 are unnecessary. 

Amendments 295 and 296 also follow from a 
suggestion of the Law Society, but in this case it is 
right to change the bill. They will take away an 
unnecessary barrier to the court being able to 
suspend a sale application to allow a contract to 
be completed. The purchaser and the debtor will 
no longer need to give undertakings to the court. 
That will take away any risk that the debtor might 

be able to derail a purchase of attached land by 
not giving the undertaking, and it will help to 
simplify the court process. The court will still need 
to be satisfied that there will be no undue delay in 
completing the contract, which will give the 
attaching creditor all the protection that they need. 

I ask the committee to accept amendments 295 
and 296, and I ask Murdo Fraser to withdraw 
amendment 313 and not to move amendment 314. 

Murdo Fraser: I listened with interest to the 
minister’s response. He is right that the six-month 
period identified for completion of transactions, 
which was proposed by the Law Society, will be 
appropriate in the great majority of transactions. 
However, as I pointed out, a significant minority of 
transactions will last longer; they will tend to be the 
more complex, involved and potentially more 
valuable transactions, which will be dependent on 
planning consent. 

I hear everything that the minister says, but the 
difficulty is that the bill creates uncertainty 
because the purchaser is dependent upon the 
sheriff’s discretion on whether the purchaser can 
complete. Having practised in this field of law for 
many years and having advised developers and 
those who seek planning consent, I can tell the 
minister that the last thing people want is 
uncertainty. They are investing large sums of 
money—potentially hundreds of thousands of 
pounds—in seeking planning consent for 
development and performing all sorts of other 
preparatory work, and they simply will not invest 
that money if they are not certain that the 
transaction can proceed. Allowing the sheriff 
discretion, as the minister proposes, will not solve 
that problem; it will create uncertainty for 
purchasers and it will not be good for business. 
For that reason, I will press my amendment. 

The Convener: The question is, that 
amendment 313 be agreed to. Are we agreed? 

Members: No. 
The Convener: There will be a division. 

FOR

Fraser, Murdo (Mid Scotland and Fife) (Con) 

AGAINST

Baker, Mr Richard (North East Scotland) (Lab) 
Deacon, Susan (Edinburgh East and Musselburgh) (Lab) 
Gillon, Karen (Clydesdale) (Lab) 
Matheson, Michael (Central Scotland) (SNP) 
May, Christine (Central Fife) (Lab) 
Neil, Alex (Central Scotland) (SNP) 
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 

ABSTENTIONS

Baird, Shiona (North East Scotland) (Green) 

The Convener: The result of the division is: For 
1, Against 7, Abstentions 1. 

Amendment 313 disagreed to.
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Amendment 314 not moved.

Amendments 295 and 296 moved—[Allan 
Wilson]—and agreed to.

Section 88, as amended, agreed to.

Sections 89 and 90 agreed to.

Section 91—Warrant for sale of attached land 
owned in common

The Convener: Amendment 297, in the name of 
the minister, is in a group on its own. 

Allan Wilson: Amendment 297 is concerned 
with situations in which land is owned in common 
by the debtor and a third party. As introduced, the 
bill does not take proper account of the rights of 
any creditor of a third party who has security over 
the third party’s share. If agreed, amendment 297 
will protect the interests of such a creditor. The 
solicitor who acts in the sale of attached land will 
need to ensure that any payment to the third party 
takes into account the third party’s secured 
creditor’s rights. 

I move amendment 297. 

Amendment 297 agreed to.

Section 91, as amended, agreed to.

Section 92 agreed to.

Section 93—Supplementary orders as respects 
sale

The Convener: Amendment 298, in the name of 
the minister, is grouped with amendments 302 to 
304. 

Allan Wilson: The bill does not allow the 
attaching creditor to sell land directly. Instead, an 
independent solicitor is appointed by the court to 
carry out the sale. The appointed person 
represents the court and is intended to have a 
duty of care to all persons who have an interest in 
the sale of the property. The amendments in the 
group will, if agreed, make the provision on 
appointed persons work more effectively. 

Amendment 298 makes it clear that the creditor, 
the debtor, or any other person with an interest, 
can ask the court to appoint a new appointed 
person if there is a reason to replace the previous 
one. 

Amendment 302 adds a co-owner of attached 
property to the list of people to whom the 
appointed person has a duty of care, as the 
appointed person might have to sell land that is 
owned in common by the debtor and a third party. 

Amendment 304 ensures that the appointed 
person is able to deduct reasonable fees and 
outlays from a payment to the creditor under 
section 105, rather than having to pay the money 

only to have to ask for it back; obviously, we would 
wish to avoid that. 

Amendment 303 is a minor amendment that is 
consequential on amendment 304. 

I move amendment 298. 

Amendment 298 agreed to.

Section 93, as amended, agreed to.

Section 94 agreed to.

Section 95—Termination of debtor’s right to 
occupy land

15:00 
Amendment 299 moved—[Allan Wilson]—and 

agreed to.

Section 95, as amended, agreed to.

Section 96—Consequences of giving notice 
under section 95(1)

Amendments 300 and 301 moved—[Allan 
Wilson]—and agreed to.

Section 96, as amended, agreed to. 

Section 97—Appointed person

Amendment 302 moved—[Allan Wilson]—and 
agreed to.

Section 97, as amended, agreed to.

Sections 98 to 104 agreed to. 

Section 105—Proceeds of sale

Amendments 303 and 304 moved—[Allan 
Wilson]—and agreed to.

Section 105, as amended, agreed to. 

Section 106—Foreclosure

Amendments 305 and 306 moved—[Allan 
Wilson]—and agreed to.

Section 106, as amended, agreed to.

Sections 107 to 109 agreed to. 

Section 110—Termination by payment etc

Amendment 307 moved—[Allan Wilson]—and 
agreed to.

Section 110, as amended, agreed to. 

Section 111—Discharge

Amendment 308 moved—[Allan Wilson]—and 
agreed to.

Section 111, as amended, agreed to.

Sections 112 to 115 agreed to.
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Section 116—Interpretation 

Amendments 217 and 309 to 311 moved—[Allan 
Wilson]—and agreed to.

Section 116, as amended, agreed to.

Sections 117 to 126 agreed to.

Section 127—Termination by payment etc

Amendment 312 moved—[Allan Wilson]—and 
agreed to.

Section 127, as amended, agreed to.

Sections 128 to 132 agreed to. 

Section 133—Interpretation 

Amendment 218 moved—[Allan Wilson]—and 
agreed to.

Section 133, as amended, agreed to. 

The Convener: That concludes our 
consideration of amendments for today. 
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SP Bill 50-ML6  Session 2 (2006) 1

Bankruptcy and Diligence etc. (Scotland) Bill 

6th Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 31 to 42 Section 197 
Schedule 4 Sections 1 to 30 
Schedule 1 Section 43 
Schedule 2 Sections 44 to 184 
Schedule 3 Sections 185 to 196  

Sections 198 to 203 Schedules 5 and 6 
Section 204 Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

After section 134 

Allan Wilson 

317 After section 134 insert— 

<Provision of debt advice and information package when executing inhibition 
 Where the debtor is an individual, a schedule of inhibition served in execution of an 

inhibition under section 134(1) of this Act (other than an inhibition such as is mentioned 
in section 134(2)(b)) must be accompanied with a debt advice and information 
package.>

Section 144 

Allan Wilson 

318 In section 144, page 85, line 27, leave out <messenger of court> and insert <judicial officer> 

Section 154 

Allan Wilson 

319 In section 154, page 88, line 39, after <transferred> insert <or created> 

Allan Wilson 

320 In section 154, page 89, leave out lines 1 to 6 

Section 156 

Allan Wilson 

321 In section 156, page 91, line 6, after <grant> insert <, under section 15E(1) of this Act,> 
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Allan Wilson 

322 In section 156, page 91, line 7, after <application> insert <under section 15F of this Act> 

Allan Wilson 

323 In section 156, page 91, line 11, after <grant> insert <, under section 15E(1) of this Act,> 

Allan Wilson 

324 In section 156, page 91, line 12, after <application> insert <under section 15F of this Act> 

Allan Wilson 

325 In section 156, page 91, line 15, after <application> insert <under section 15F of this Act> 

Allan Wilson 

326 In section 156, page 91, line 22, at end insert <under section 15F of this Act> 

Allan Wilson 

327 In section 156, page 91, line 32, after <of> insert <such> 

Allan Wilson 

328 In section 156, page 91, line 39, after <application> insert <under section 15F of this Act> 

Allan Wilson 

329 In section 156, page 92, line 7, after <hearing> insert <under section 15F of this Act> 

Allan Wilson 

330 In section 156, page 92, line 9, after <for> insert <such> 

Allan Wilson 

331 In section 156, page 92, line 36, after <shall> insert <order the creditor to> 

Allan Wilson 

332 In section 156, page 94, line 31, at end insert— 

<(2A) An application under subsection (2) above shall— 

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 
and

(b) be intimated to— 

(i) the creditor; and 

(ii) any other person having an interest. 

(2B) At the hearing on the application under subsection (2) above, the court shall 
not make an order without first giving— 
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(a) any person to whom intimation of the application was made; and 

(b) any other person the court is satisfied has an interest, 

 an opportunity to be heard.> 

Allan Wilson 

333 In section 156, page 94, line 38, at end insert— 

<(3A) Where the court is satisfied that an arrestment or inhibition executed in 
pursuance of the warrant is incompetent, it— 

(a) shall make an order recalling that arrestment or inhibition; and 

(b) may make an order ancillary to any such order.> 

Allan Wilson 

334 In section 156, page 95, line 4, leave out <incompetent> 

Allan Wilson 

335 In section 156, page 95, line 23, leave out <diligence on the dependence> and insert <warrant or, 
as the case may be, any arrestment or inhibition executed in pursuance of it> 

Allan Wilson 

336 In section 156, page 95, line 33, at end insert— 

<(9A) Where the court makes an order under this section, the court shall order the 
debtor to intimate that order to— 

(a) the creditor; and 

(b) any other person appearing to the court to have an interest.> 

Allan Wilson 

337 In section 156, page 96, line 4, at end insert— 

<(1A) An application under subsection (1) above shall— 

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 
and

(b) be intimated to— 

(i) the creditor; and 

(ii) any other person having an interest. 

(1B) At the hearing on the application under subsection (1) above, the court shall 
not make an order without first giving— 

(a) any person to whom intimation of the application was made; and 

(b) any other person the court is satisfied has an interest, 

 an opportunity to be heard.> 
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Allan Wilson 

338 In section 156, page 96, line 7, at end insert— 

<(3) Where the court makes an order varying the order or, as the case may be, 
varying or removing the condition, the court shall order the debtor to intimate 
that order to— 

(a) the creditor; and 

(b) any other person appearing to the court to have an interest.> 

Section 160 

Allan Wilson 

339 In section 160, page 99, line 27, after <grant> insert <, under section 9D(1) below,> 

Allan Wilson 

340 In section 160, page 99, line 28, after <application> insert <under section 9E below> 

Allan Wilson 

341 In section 160, page 99, line 32, after <grant> insert <, under section 9D(1) below,> 

Allan Wilson 

342 In section 160, page 99, line 33, at end insert <under section 9E below> 

Allan Wilson 

343 In section 160, page 99, line 35, after <application> insert <under section 9E below> 

Allan Wilson 

344 In section 160, page 100, line 5, at end insert <under section 9E below> 

Allan Wilson 

345 In section 160, page 100, line 15, after <of> insert <such> 

Allan Wilson 

346 In section 160, page 100, line 22, after <application> insert <under section 9E below> 

Allan Wilson 

347 In section 160, page 100, line 30, after <hearing> insert <under section 9E below> 

Allan Wilson 

348 In section 160, page 100, line 32, after <for> insert <such> 
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Allan Wilson 

349 In section 160, page 101, line 20, after <shall> insert <order the creditor to> 

Allan Wilson 

350 In section 160, page 101, line 34, leave out <messenger of court> and insert <officer> 

Allan Wilson 

351 In section 160, page 102, line 1, leave out <messenger> and insert <officer> 

Allan Wilson 

352 In section 160, page 102, line 3, leave out <messenger of court> and insert <officer> 

Allan Wilson 

353 In section 160, page 102, line 11, leave out <messenger of court> and insert <officer> 

Allan Wilson 

354 In section 160, page 102, line 33, at end insert— 

<Interim attachment: further procedure 

9GA Order for security of attached articles
(1) The court may, on an application, at any time after articles have been 

attached—

(a) by the creditor; 

(b) the officer; or 

(c) the debtor, 

 make an order for the security of any of the attached articles. 

(2) An application for an order under subsection (1) above shall— 

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 
and

(b) be intimated— 

(i) where it is made by the creditor or the officer, to the debtor; 

(ii) where it is made by the debtor, to the creditor and the officer. 

(3) At the hearing on the application under subsection (1) above, the court shall 
not make an order without first giving— 

(a) any person to whom intimation of the application was made; and 

(b) any other person the court is satisfied has an interest,  

 an opportunity to be heard.> 

Allan Wilson 

355 In section 160, page 103, line 23, leave out <messenger of court> and insert <officer> 
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Allan Wilson 

356 In section 160, page 103, line 28, after <subsections> insert <(2),> 

Allan Wilson 

357 In section 160, page 103, line 31, after <granted> insert <; 

(ii) the creditor obtains a final interlocutor in the creditor’s favour in 
respect of another remedy concluded for in that action; or 

(iii) the final interlocutor is of absolvitor or dismissal and the court 
grants decree under and for the purposes of section 9P(1)(b) 
below>

Allan Wilson 

358 In section 160, page 103, line 33, leave out <as respects the conclusion in question> and insert <; 
and

(ii) no decree under and for the purposes of section 9P(1)(b) below is 
granted>

Allan Wilson 

359 In section 160, page 103, line 35, leave out <where, by virtue of subsection (3) below, the 
creditor consents> and insert <the creditor consents, by virtue of subsection (3) below,> 

Allan Wilson 

360 In section 160, page 103, line 40, after <interlocutor> insert <or decree> 

Allan Wilson 

361 In section 160, page 104, line 9, at end insert— 

<(4A) An application under subsection (4) above shall— 

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 
and

(b) be intimated by the creditor to— 

(i) the debtor; and 

(ii) any other person having an interest. 

(4B) The court shall order the creditor to intimate any decision under subsection (4) 
above disposing of the application under that subsection to— 

(a) the debtor; and 

(b) any other person appearing to the court to have an interest.>  

Allan Wilson 

362 In section 160, page 105, line 4, at end insert— 

<(2A) An application under subsection (2) above shall— 
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(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 
and

(b) be intimated to— 

(i) the creditor; and 

(ii) any other person having an interest. 

(2B) At the hearing on the application under subsection (2) above, the court shall 
not make an order without first giving— 

(a) any person to whom intimation of the application was made; and 

(b) any other person the court is satisfied has an interest, 

 an opportunity to be heard.> 

Allan Wilson 

363 In section 160, page 105, line 11, at end insert— 

<(3A) Where the court is satisfied that an interim attachment executed in pursuance 
of the warrant is incompetent, it— 

(a) shall make an order recalling the interim attachment; and 

(b) may make an order ancillary to any such order.> 

Allan Wilson 

364 In section 160, page 105, line 15, leave out <incompetent> 

Allan Wilson 

365 In section 160, page 105, line 35, leave out <diligence on the dependence> and insert <warrant 
or, as the case may be, any interim attachment executed in pursuance of it> 

Allan Wilson 

366 In section 160, page 106, line 9, at end insert— 

<(11) Where the court makes an order under this section, the court shall order the 
debtor to intimate that order to— 

(a) the creditor; and 

(b) any other person appearing to the court to have an interest.> 

Allan Wilson 

367 In section 160, page 106, line 18, at end insert— 

<(1A) An application under subsection (1) above shall— 

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 
and

(b) be intimated to— 

(i) the creditor; and 

(ii) any other person having an interest. 
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(1B) At the hearing on the application under subsection (1) above, the court shall 
not make an order without first giving— 

(a) any person to whom intimation of the application was made; and 

(b) any other person the court is satisfied has an interest, 

 an opportunity to be heard.> 

Allan Wilson 

368 In section 160, page 106, line 21, at end insert— 

<(3) Where the court makes an order varying the order or, as the case may be, 
varying or removing the condition, the court shall order the debtor to intimate 
that order to— 

(a) the creditor; and 

(b) any other person appearing to the court to have an interest.> 

Allan Wilson 

369 In section 160, page 107, line 17, leave out <in relation to> and insert <for payment in the action 
on the dependence of> 

Allan Wilson 

370 In section 160, page 107, line 18, at end insert— 

<(ii) another conclusion in the creditor’s favour in that action; or> 

Allan Wilson 

371 In section 160, page 107, line 19, leave out <as respects that conclusion> 

Section 161 

Allan Wilson 

372 In section 161, page 109, leave out lines 14 and 15 

Allan Wilson 

373 In section 161, page 109, line 17, at end insert— 

<(  ) where the debtor is an individual, the creditor has, no earlier than 12 weeks before 
executing the money attachment, provided the debtor with a debt advice and 
information package.> 

Section 163 

Allan Wilson 

374 In section 163, page 110, line 30, leave out <messenger of court> and insert <judicial officer> 
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Allan Wilson 

375 In section 163, page 110, line 32, after <section> insert <170(12)(b), 173(3)(b) or> 

Section 164 

Allan Wilson 

376 In section 164, page 111, line 3, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

377 In section 164, page 111, line 4, leave out <messenger> and insert <officer> 

Allan Wilson 

378 In section 164, page 111, line 13, leave out <messenger> and insert <judicial officer> 

Allan Wilson 

379 In section 164, page 111, line 15, leave out <messenger> and insert <judicial officer> 

Allan Wilson 

380 In section 164, page 111, line 17, leave out <messenger> and insert <judicial officer> 

Allan Wilson 

381 In section 164, page 111, line 19, leave out <messenger> and insert <judicial officer> 

Allan Wilson 

382 In section 164, page 111, line 24, leave out <messenger> and insert <judicial officer> 

Allan Wilson 

383 In section 164, page 111, line 26, leave out <messenger> and insert <judicial officer> 

Section 165 

Allan Wilson 

384 In section 165, page 111, line 31, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

385 In section 165, page 111, line 34, leave out <messenger> and insert <judicial officer> 

Allan Wilson 

386 In section 165, page 111, line 37, leave out <messenger> and insert <judicial officer> 
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Allan Wilson 

387 In section 165, page 111, line 38, leave out <messenger> and insert <officer> 

Allan Wilson 

388 In section 165, page 111, line 39, leave out <messenger> and insert <judicial officer> 

Section 166 

Allan Wilson 

389 In section 166, page 112, line 2, leave out <messenger of court> and insert <judicial officer>  

Allan Wilson 

390 In section 166, page 112, line 8, leave out <messenger> and insert <judicial officer>  

Allan Wilson 

391 In section 166, page 112, line 12, leave out <messenger> and insert <judicial officer>  

Allan Wilson 

392 In section 166, page 112, line 19, leave out <messenger> and insert <judicial officer>  

Section 167 

Allan Wilson 

393 In section 167, page 112, line 21, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

394 In section 167, page 112, line 24, leave out <messenger> and insert <officer> 

Section 168 

Allan Wilson 

395 In section 168, page 112, line 30, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

396 In section 168, page 112, line 33, leave out <messenger> and insert <officer> 

Allan Wilson 

397 In section 168, page 113, line 1, leave out <messenger> and insert <judicial officer> 
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Section 169 

Allan Wilson 

398 In section 169, page 113, line 10, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

399 In section 169, page 113, line 12, leave out <messenger> and insert <officer> 

Allan Wilson 

400 In section 169, page 113, line 16, leave out <messenger> and insert <judicial officer> 

Allan Wilson 

401 In section 169, page 113, line 30, leave out <messenger> and insert <judicial officer> 

Allan Wilson 

402 In section 169, page 114, line 1, leave out <messenger> and insert <judicial officer> 

Allan Wilson 

403 In section 169, page 114, line 6, leave out <messenger> and insert <officer> 

Section 170 

Allan Wilson 

404 In section 170, page 114, line 15, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

405 In section 170, page 114, line 18, leave out <, 175> 

Allan Wilson 

406 In section 170, page 114, line 27, after <debtor;> insert— 

<(aa) the judicial officer;> 

Allan Wilson 

407 In section 170, page 115, line 15, leave out <messenger> and insert <judicial officer> 

Allan Wilson 

408 In section 170, page 115, line 20, at end insert— 

<(b) after the order is made, the judicial officer may attach other money owned by the 
debtor and kept at the place at which the original money attachment was 
executed.>
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Section 171 

Allan Wilson 

409 In section 171, page 115, line 22, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

410 In section 171, page 115, line 27, leave out <messenger> and insert <officer> 

Allan Wilson 

411 In section 171, page 115, line 31, leave out <messenger> and insert <judicial officer> 

Allan Wilson 

412 In section 171, page 116, line 6, leave out <messenger> and insert <judicial officer> 

Allan Wilson 

413 In section 171, page 116, line 13, leave out <messenger> and insert <judicial officer> 

Section 172 

Allan Wilson 

414 In section 172, page 116, line 23, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

415 In section 172, page 116, line 32, leave out <messenger> and insert <judicial officer> 

Allan Wilson 

416 In section 172, page 116, line 37, leave out <messenger> and insert <judicial officer> 

Allan Wilson 

417 In section 172, page 117, line 5, leave out <messenger> and insert <judicial officer> 

Section 173 

Allan Wilson 

418 In section 173, page 117, line 14, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

419 In section 173, page 117, line 20, at end insert— 

<(b) after the order is made, the judicial officer may attach other money owned by the 
debtor and kept at the place at which the original money attachment was 
executed.>
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Allan Wilson 

420 In section 173, page 117, line 30, leave out <messenger> and insert <judicial officer> 

Section 174 

Allan Wilson 

421 In section 174, page 118, line 4, leave out from <Where> to <before> and insert— 

<(1) A money attachment ceases to have effect on> 

Allan Wilson 

422 In section 174, page 118, line 5, leave out from <, the> to <to> in line 8 and insert <unless, within 
that period, the creditor— 

(a) applies for a payment order; and 

(b) sends a copy of the application to the judicial officer under section 170(4)(aa) of 
this Act. 

(2) A money attachment ceases to have effect if the sum recoverable by the money 
attachment is— 

(a) paid to— 

(i) the creditor; 

(ii) the judicial officer; or 

(iii) any other person who has authority to receive payment on behalf of the 
creditor; or 

(b) tendered to any of those persons and the tender is not accepted within a reasonable 
time.  

(3) Where a money attachment ceases to have affect by virtue of subsection (1) or (2) 
above, the judicial officer must> 

Section 175 

Allan Wilson 

423 Leave out section 175 

Section 176 

Allan Wilson 

424 In section 176, page 118, line 28, leave out <messenger of court> and insert <judicial officer> 
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Section 177 

Allan Wilson 

425 In section 177, page 118, line 37, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

426 In section 177, page 119, line 2, leave out <messenger> and insert <judicial officer> 

Allan Wilson 

427 In section 177, page 119, line 4, leave out <, 175> 

Allan Wilson 

428 In section 177, page 119, line 9, leave out <messenger> and insert <judicial officer> 

Allan Wilson 

429 In section 177, page 119, line 20, leave out <messenger> and insert <judicial officer> 

Allan Wilson 

430 In section 177, page 119, line 21, leave out <messenger’s> and insert <officer’s> 

Allan Wilson 

431 In section 177, page 119, line 22, leave out <messenger> and insert <judicial officer> 

Allan Wilson 

432 In section 177, page 119, line 27, leave out <messenger> and insert <officer> 

Allan Wilson 

433 In section 177, page 119, line 31, leave out <messengers> and insert <judicial officers> 

Section 179 

Allan Wilson 

434 In section 179, page 120, line 31, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

435 In section 179, page 120, line 34, leave out <messenger> and insert <officer> 

Allan Wilson 

436 In section 179, page 121, line 10, leave out <messenger> and insert <judicial officer> 
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Schedule 3 

Allan Wilson 

437 In schedule 3, page 162, line 2, leave out <messenger of court> and insert <judicial officer> 

Section 186 

Allan Wilson 

219 In section 186, page 123, line 38, leave out <“messenger of court” means the messenger of court> 
and insert <“judicial officer” means the judicial officer> 

After section 187 

Allan Wilson 

438 After section 187 insert— 

<Arrestment of earnings: deductions from holiday pay

(1) In section 47(1) of the 1987 Act (general effect of earnings arrestment), after “section 
49” insert “or 49A”. 

(2) In section 49(1) of the 1987 Act (method of calculating deduction from earnings), at the 
beginning insert “Subject to section 49A of this Act,”. 

(3) After section 49 of the 1987 Act, insert— 

“49A Deductions where net earnings include holiday pay

(1) This section applies where— 

(a) the debtor’s earnings are paid at regular intervals; and 

(b) on one pay-day (in this section, the “normal pay-day”) there are paid to 
the debtor both— 

(i) earnings normally payable on that pay-day (in this section, 
“normal earnings”); and 

(ii) earnings such as are mentioned in subsection (2) below (in this 
section, “holiday pay”). 

(2) Holiday pay is earnings which— 

(a) are paid in respect of a period of annual leave or public holiday; and 

(b) would, were they not paid in respect of such leave or holiday, have been 
paid on a pay-day other than the normal pay-day.  

(3) In arriving at the sum to be deducted under section 47 of this Act on the normal 
pay-day, subsections (4) to (8) below shall apply. 

(4) Calculate in accordance with section 49 of this Act the sum, if any, which 
would be deducted from the normal earnings if the holiday pay had not been 
paid on the normal pay-day. 

(5) Where— 
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(a) the debtor’s normal earnings are payable weekly, monthly or at regular 
intervals of a whole number of weeks or months; and 

(b) all of the holiday pay relates to a whole number of weeks or months, 

 the sum, if any, to be deducted from the holiday pay shall be the sum arrived at 
by applying sub-paragraphs (i) to (iii) of section 49(1)(c) of this Act to the 
holiday pay as if it were the net earnings mentioned in that sub-paragraph (i). 

(6) Where the debtor’s normal earnings are payable weekly, monthly or at regular 
intervals of a whole number of weeks or months but part of the holiday pay 
relates to a whole number of weeks or months and part does not, the sum, if 
any, to be deducted from the holiday pay shall be the sum arrived at by— 

(a) in relation to the part of the holiday pay which relates to a whole number 
of weeks or months, applying subsection (5) above to that part; 

(b) in relation to the part of the holiday pay which does not relate to a whole 
number of weeks or months, applying paragraphs (a) to (c) of section 
49(2) of this Act to that part of the holiday pay as if it were the net 
earnings mentioned in that paragraph (a); and 

(c) aggregating the sums arrived at as mentioned in paragraphs (a) and (b) 
above.

(7) Where— 

(a) the debtor’s normal earnings are payable weekly, monthly or at regular 
intervals of a whole number of weeks or months but none of the holiday 
relates to such a whole number of weeks or months; or 

(b) the debtor’s normal earnings are payable at regular intervals other than at 
intervals to which paragraph (a) above applies, 

 the sum, if any, to be deducted from the holiday pay shall be arrived at by 
applying paragraph (b) of subsection (6) above to the holiday pay. 

(8) Aggregate— 

(a) the deduction, if any, calculated under subsection (4) above; and 

(b) the deduction, if any, calculated under subsection (5), (6) or, as the case 
may be, (7) above.”.> 

Allan Wilson 

439 After section 187 insert— 

<Provision of debt advice and information package

(1) In section 47 of the 1987 Act (general effect of earnings arrestment)— 

(a) in subsection (2)(a), after “shall” insert “, subject to subsection (3) below,”; and 

(b) after subsection (2) insert— 

“(3) An earnings arrestment shall not come into effect unless, no earlier than 12 
weeks before the date on which the earnings arrestment schedule is served, the 
creditor has provided the debtor with a debt advice and information package. 
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(4) In this section and in sections 51(2A) and 60(3A) of this Act, “debt advice and 
information package” means the debt advice and information package referred 
to in section 10(5) of the Debt Arrangement and Attachment (Scotland) Act 
2002 (asp 17).”. 

(2) In section 51 of the 1987 Act (general effect of current maintenance arrestment)— 

(a) in subsection (2)(a), after “shall” insert “, subject to subsection (2A) below,”; and 

(b) after subsection (2) insert— 

“(2A) A current maintenance arrestment shall not come into effect unless, no earlier 
than 12 weeks before the date on which the current maintenance arrestment 
schedule is served, the creditor has provided the debtor with a debt advice and 
information package.”. 

(3) In section 60 of the 1987 Act (conjoined arrestment orders), after subsection (3) insert— 

“(3A) It shall not be competent to make a conjoined arrestment order unless, no 
earlier than 12 weeks before the date of the application under subsection (2) 
above, the creditor has provided the debtor with a debt advice and information 
package.”.

(4) In section 73(1) of the 1987 Act (interpretation), after the definition of “current 
maintenance” insert— 

 ““debt advice and information package” has the meaning given by 
section 47(4) of this Act;”.> 

Section 192 

Michael Matheson 

273 In section 192, page 132, line 8, at end insert— 

<(3A) For the purposes of ascertaining whether the sum standing to the credit of the 
debtor exceeds the sum mentioned in subsection (4) below, only the sum 
remaining after the deduction of recent payments into the account of the sum 
of any monies derived wholly or in part from any enactment relating to social 
security or from tax credits shall be taken into account. 

(3B) In subsection (3A) above, “recent payments” means payments made within one 
month of the arrestment being made.> 

Jackie Baillie 

316 In section 192, page 132, line 8, at end insert 

<(3A) For the purposes of ascertaining whether the sum standing to the credit of the 
debtor exceeds the sum mentioned in subsection (4) below, only the sum 
remaining after the deduction of recent payments into the account of— 

(a) housing benefit; or 

(b) local housing allowance, 

shall be taken into account. 

(3B) In subsection (3A) above, “recent payments” means payments made within one 
month of the arrestment being made.> 
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Christine May 

443 In section 192, page 132, line 37 at end insert— 

<73EA Arrestment restriction order 

(1) The section applies where funds have been attached under an arrestment in 
execution and the creditor has not obtained decree for furthcoming for the 
attached funds. 

(2) The sheriff may, on application by the debtor, make an order (an "arrestment 
restriction order"). 

(3) In making such an application, the debtor may be represented by an authorised 
lay representative who, on appointment, may do everything for the preparation 
and conduct of the application that may be done by an individual conducting 
their own application. 

(4) The effect of an arrestment restriction order is to release from arrestment any 
monies which the sheriff is satisfied are derived from any enactment relating to 
social security or tax credits. 

(5) In determining whether monies are derived from such enactments, the sheriff 
must consider the financial circumstances of the debtor and the debtor’s 
family. 

(6) For the purpose of this section, a person is a 'debtor' if that person does not 
operate the bank account being arrested as a trading account.> 

Section 199 

Allan Wilson 

220 In section 199, page 142, line 26, leave out <“messenger of court”> and insert <“judicial 
officer”>

Schedule 5 

Allan Wilson 

29 In schedule 5, page 168, line 26, at end insert— 

<( ) In section 7(4) (warrant in extract decree of removing), for the words “forty-eight hours” 
in both places where they occur substitute “14 days”.> 

Allan Wilson 

221 In schedule 5, page 168, line 28, leave out <“messengers of court”> and insert <“judicial 
officers”>

Allan Wilson 

222 In schedule 5, page 168, line 32, leave out <“messenger of court”> and insert <“judicial officer”> 

Allan Wilson 

223 In schedule 5, page 168, line 35, leave out <“messenger of court”> and insert <“judicial officer”> 
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Allan Wilson 

224 In schedule 5, page 169, line 1, leave out <“messenger of court”> and insert <“judicial officer”> 

Allan Wilson 

225 In schedule 5, page 169, line 5, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

226 In schedule 5, page 169, line 9, leave out <“messenger of court”> and insert <“judicial officer”> 

Allan Wilson 

227 In schedule 5, page 169, line 12, leave out <“messengers of court”> and insert <“judicial 
officers”>

Christine May 

444 In schedule 5, page 169, line 31 after <procedure)> insert—  

<(  ) after paragraph (i) insert— 

“(ia) prescribing the procedure to be followed in connection with 
arrestment restriction orders under section 73EA of the Debtors 
(Scotland) Act 1987,”,> 

Allan Wilson 

228 In schedule 5, page 169, line 35, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

229 In schedule 5, page 174, line 17, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

230 In schedule 5, page 175, line 26, leave out <Messengers of Court> and insert <Judicial Officers> 

Allan Wilson 

440 In schedule 5, page 176, line 3, at end insert— 

<The Criminal Procedure (Scotland) Act 1995 (c. 46) 

      In section 221 of the Criminal Procedure (Scotland) Act 1995 (fines: recovery by civil 
diligence), in subsection (1)(a)— 

(  ) for “the execution of an arrestment and the attachment of articles belonging to 
him” insert— 

“(i) the execution of an arrestment; 

(ii) the attachment of articles belonging to him; and 

(iii) the execution of a money attachment,”; and 

(  ) after “attachment”, where it second occurs, insert “or the money attachment”.> 
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Allan Wilson 

272 In schedule 5, page 176, line 24, at end insert— 

<The Scottish Public Services Ombudsman Act 2002 (asp 11)

In Part 2 of schedule 2 to the Scottish Public Services Ombudsman Act 2002 (Scottish 
public authorities), after paragraph 37 insert— 

“37A The Scottish Civil Enforcement Commission”.> 

Allan Wilson 

441 In schedule 5, page 177, leave out lines 9 and 10 

Allan Wilson 

442 In schedule 5, page 177, line 12, at end insert— 

<(d) where the debtor is an individual, the creditor has, no earlier than 12 
weeks before taking any steps to execute the attachment, provided the 
debtor with a debt advice and information package.> 

Allan Wilson 

231 In schedule 5, page 178, line 16, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

232 In schedule 5, page 178, line 30, at end insert— 

<The Civil Partnership Act 2004 (c.33)

In section 103(6) of the Civil Partnership Act 2004 (warrant to enter premises), for 
“messenger-at-arms or sheriff officer” substitute “judicial officer”.> 

Schedule 6 

Allan Wilson 

31 In schedule 6, page 179, line 8, at end insert— 

<Ejection Caution Act 1594 (c.27)  The whole Act. 
(Act of the Parliaments of Scotland)> 

Allan Wilson 

88 In schedule 6, page 181, line 33, after <adjudication”;> insert < in subsection (3)(a), the words “, 
or by virtue of paragraph 11 of Schedule 4 to,”;> 

Allan Wilson 

89 In schedule 6, page 184, line 2, after <commissioners,”> insert <and in paragraph (c), the words 
“if there are no commissioners”> 

132



21

Long Title 

Allan Wilson 

233 In the long title, page 1, line 3, leave out <messengers of court> and insert <judicial officers> 
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Bankruptcy and Diligence etc. (Scotland) Bill 

6th Groupings of Amendments for Stage 2 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 
a list of any amendments already debated. 

Groupings of amendments 

Providing debtor with debt advice and information package
317, 372, 373, 439, 441, 442 

Office of messenger of court to be renamed judicial officer
318, 350, 351, 352, 353, 355, 374, 376, 377, 378, 379, 380, 381, 382, 383, 384, 385, 
386, 387, 388, 389, 390, 391, 392, 393, 394, 395, 396, 397, 398, 399, 400, 401, 402, 
403, 404, 407, 409, 410, 411, 412, 413, 414, 415, 416, 417, 418, 420, 424, 425, 426, 
428, 429, 430, 431, 432, 433, 434, 435, 436, 437 

Keeper’s functions in relation to inhibitions
319, 320 

Application for and grant of diligence on the dependence/interim attachment
321, 322, 323, 324, 325, 326, 327, 328, 329, 330, 331, 339, 340, 341, 342, 343, 344, 
345, 346, 347, 348, 349 

Recall, restriction and variation of diligence on the dependence/interim 
attachment
332, 333, 334, 335, 336, 337, 338, 362, 363, 364, 365, 366, 367, 368 

Interim attachment: order for security of attached articles
354

Duration of interim attachment
356, 357, 358, 359, 360, 361 

Recovery of expenses of interim attachment
369, 370, 371 

SP Bill 50-G6 1 Session 2 (2006) 
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Second attachment of money at the same place
375, 408, 419 

Money attachment terminated by failure to apply for payment order or by 
payment by debtor
405, 406, 421, 422, 423, 427 

Arrestment of earnings: treatment of holiday pay
438

Monies derived from benefit payments not to be arrestable in execution
273, 316, 443, 444 

Money attachment competent to enforce payment of fine
440

Amendments already debated 
With 111 – 219, 220, 221, 222, 223, 224, 225, 226, 227, 228, 229, 230, 231, 233 
With 20 – 29, 31 
With 112 – 272, 
With 125 – 232 
With 48 – 88, 89 
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ENTERPRISE AND CULTURE COMMITTEE

EXTRACT FROM THE MINUTES

23rd Meeting, 2006 (Session 2)

Tuesday 3 October 2006 

Present:

Shiona Baird Richard Baker
Susan Deacon Karen Gillon 
Christine May (Deputy Convener) Alex Neil (Convener)
Mr Jamie Stone

Also present: Mr Jamie McGrigor, Allan Wilson (Deputy Minister for Enterprise and 
Lifelong Learning).

Apologies were received from Murdo Fraser, Michael Matheson.

Bankruptcy and Diligence etc. (Scotland) Bill: The Committee considered the Bill 
at Stage 2 (Day 6).

The following amendments were agreed to (without division): 317, 318, 319, 320, 
321, 322, 323, 324, 325, 326, 327, 328, 329, 330, 331, 332, 333, 334, 335, 336, 337, 
338, 339, 340, 341, 342, 343, 344, 345, 346, 347, 348, 349, 350, 351, 352, 353, 354, 
355, 356, 357, 358, 359, 360, 361, 362, 363, 364, 365, 366, 367, 368, 369, 370, 371, 
372, 373, 374, 375, 376, 377, 378, 379, 380, 381, 382, 383, 384, 385, 386, 387, 388, 
389, 390, 391, 392, 393, 394, 395, 396, 397, 398, 399, 400, 401, 402, 403, 404, 405, 
406, 407, 408, 409, 410, 411, 412, 413, 414, 415, 416, 417, 418, 419, 420, 421, 422, 
423, 424, 425, 426, 427, 428, 429, 430, 431, 432, 433, 434, 435, 436, 437, 219, 438 
and 439

Sections 144, 154, 156, 160, 161, 163, 164, 165, 166, 167, 168, 169, 170, 171, 172, 
173, 174, 176, 177, 179, schedule 3 and section 186 were agreed to as amended.

Sections 134, 135, 136, 137, 138, 139, 140, 141, 142, 143, 145, 146, 147, 148, 149, 
150, 151, 152, 153, 155, 157, 158, 159, 162, 178, 180, 181, 182, 183, 184, 185, 187, 
188, 189, 190 and 191 were agreed to without amendment.

The Committee ended consideration of the Bill for the day, section 191 having been 
agreed to.
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15:14 
On resuming—

Bankruptcy and Diligence etc 
(Scotland) Bill: Stage 2

The Convener: As we have a lot to get through, 
let us suspend the suspension and get on with 
business. This is day 6 of stage 2 consideration of 
the Bankruptcy and Diligence etc (Scotland) Bill. I 
welcome the minister and his team once again. 

Section 134 agreed to.

After section 134

The Convener: Amendment 317, in the name of 
the minister, is grouped with amendments 372, 
373, 439, 441 and 442. 

The Deputy Minister for Enterprise and 
Lifelong Learning (Allan Wilson): The 
amendments in this group relate to the Scottish 
Executive’s debt advice and information package. 
If agreed, the amendments will extend the use of 
the debt advice and information package to 
inhibition in execution and diligence against 
earnings and improve the way in which the 
package is used. 

The bill already extends the use of the package 
to land attachment, residual attachment and 
money attachment. It also changes the Debt 
Arrangement and Attachment (Scotland) Act 2002 
so that the way in which the package is used for 
attachment is consistent with the changes brought 
in by the bill. 

The bill provides for the package to be given to 
all debtors including companies and partnerships. 
It says that the creditor must provide the package 
on or before service of a charge for payment. 
However, the package is aimed at individuals and 
is of little use to companies and the like. A further 
issue is that a charge to pay lasts for two years 
and authorises any number of diligences in that 
period. The debtor therefore needs the information 
at a time when it is useful, which means that, 
where possible, the package should be provided 
no earlier than 12 weeks before enforcement. 

Amendment 317 extends the use of the package 
to inhibition in execution where the decree is for 
payment of money, or for payment of money if the 
obligation is not met—for example, a decree for 
delivery of furniture within six months, failing which 
the debtor must pay £2,000. For inhibition, the 
package is served at the same time as the 
inhibition is effected and not up to 12 weeks 
earlier, in order to keep an element of surprise for 
the creditor. Inhibition is a freeze diligence and the 
creditor will not be able to force the sale of 
inhibited property other than by land attachment, 

so the debtor still has a chance to seek advice 
after an inhibition has been executed. 

Amendments 272, 373, 441 and 442 provide 
that, for money attachment and other attachment, 
the package is to be provided to individuals no 
earlier than 12 weeks before those diligences are 
used. If those amendments are agreed to, I will 
lodge further amendments at stage 3 to make the 
same changes for land attachment and residual 
attachment. 

Amendment 439 extends the use of the package 
to earnings arrestment, current maintenance 
arrestment and conjoined arrestment orders. The 
package is to be given to the debtor no earlier 
than 12 weeks before the diligence is used or, in 
the case of a conjoined arrestment order, an 
application for an order is made to the court. 

I move amendment 317. 

Amendment 317 agreed to.

Sections 135 to 143 agreed to.

Section 144—Inhibition terminated by payment 
of full amount owing

The Convener: Amendment 318, in the name of 
the minister, is grouped with amendments 350 to 
353, 355, 374, 376 to 404, 407, 409 to 418, 420, 
424 to 426, and 428 to 437. 

Allan Wilson: The amendments in this group 
continue the process of change in the name of the 
new court enforcement and citation officer 
profession from “messenger of court” to “judicial 
officer” in parts 5 to 8 of the bill. 

I move amendment 318. 

Amendment 318 agreed to.

Section 144, as amended, agreed to.

Sections 145 to 153 agreed to.

Section 154—Keeper’s duty to enter inhibition 
on title sheet

The Convener: Amendment 319, in the name of 
the minister, is grouped with amendment 320. 

Allan Wilson: If land in the land register that is 
subject to an inhibition is sold or burdened, then 
the keeper will not guarantee a good title in the 
usual way. The keeper was good enough to 
comment on the changes to inhibition in the bill as 
introduced to make sure that they are fit for 
purpose. The amendments respond to his 
comments and, if agreed, will make the reform of 
inhibition more effective. 

The bill provides for new subsection (1A) of 
section 6 of the Land Registration (Scotland) Act 
1979. It clarifies that an inhibition need only be 
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noted in the title sheet of land when a transfer is 
adverse to that interest. 

Interests—for example, a new security—can be 
created as well as transferred. It should be made 
clear that the keeper need only note an inhibition 
when an interest is created adverse to the 
inhibition. Amendment 319 makes the necessary 
change. 

An inhibition that is discharged no longer 
enables the creditor to strike down any deed in 
relation to the debtor’s land. Similarly, if an 
inhibition is restricted to one piece of land owned 
by a debtor, other land that the debtor owns is not 
affected.  

The current practice of the keeper, when he is 
aware of the discharge or restriction of an 
inhibition, is not to enter details of the change on a 
title sheet but simply to remove the inhibition as 
needed from the title sheets of all land owned by 
the debtor. The keeper does not need to be asked 
to amend the title sheet. His general duty to 
maintain title sheets under the 1979 act will ensure 
that title sheets are changed and there is therefore 
no need for the express new right for people to 
apply for changes to be made. It follows that new 
subsection (1B) of section 6 of the 1979 act, as 
inserted by section 154 of the bill, is not needed. 
Amendment 320 removes it. 

I move amendment 319. 

Amendment 319 agreed to.

Amendment 320 moved—[Allan Wilson]—and 
agreed to.

Section 154, as amended, agreed to.

Section 155 agreed to.

Section 156—Diligence on the dependence

The Convener: Amendment 321, in the name of 
the minister, is grouped with amendments 322 to 
331 and 339 to 349. 

Allan Wilson: The amendments in this group 
are all intended to clarify exactly how the 
provisions in relation to granting warrants for 
diligence on the dependence and interim 
attachment work together. 

New sections 15D, 15E and 15F of the Debtors 
(Scotland) Act 1987, as introduced by section 156 
of the bill, set out a new procedure for applications 
to the court for a warrant for diligence on the 
dependence. New, section 15D provides for an 
application to the court, new section 15E provides 
for the grant of a warrant without a hearing, and 
new section 15F provides for the grant of a 
warrant after a hearing. Amendments 321 to 330 
insert cross-references into those sections to 
make it clear that they need to be read together. 

Amendment 331 provides for the creditor rather 
than the court to intimate the grant or refusal of a 
warrant for diligence on the dependence to the 
debtor and any other person appearing to the 
court to have an interest.  

New sections 9C, 9D and 9E of the Debt 
Arrangement and Attachment (Scotland) Act 2002, 
as introduced by section 160 of the bill, set out the 
same procedure for applications to the court for a 
warrant for interim attachment as is provided for 
diligence on the dependence. Amendments 339 to 
348 therefore insert new cross-references into 
those three sections to make it clear that they, too, 
need to be read together. Amendment 349 
provides for the creditor rather than the court to 
intimate the grant or refusal of a warrant for interim 
attachment to the debtor and any other person 
appearing to the court to have an interest. 

I move amendment 321. 

Amendment 321 agreed to.

Amendments 322 to 331 moved—[Allan 
Wilson]—and agreed to.

The Convener: Amendment 332, in the name of 
the minister, is grouped with amendments 333 to 
338 and 362 to 368. 

Allan Wilson: Part 6 of the bill reforms inhibition 
on the dependence and arrestment on the 
dependence, which are the existing diligences that 
creditors can use to get a security during a court 
action for payment of any money that is found due 
at the end of an action. 

Part 7 introduces interim attachment, which is a 
new diligence on the dependence. It allows the 
creditor to secure a claim in a pending court action 
over moveable goods that are owned and held by 
the debtor. 

The amendments in this group will improve the 
way in which the courts deal with applications for 
recall or restriction of warrants for diligence on the 
dependence; recall or restriction of an inhibition, 
arrestment or attachment that has followed from 
such a warrant; and removal or variation of any 
condition that the court has imposed on the debtor 
when refusing to grant, or recalling or restricting, 
such a warrant. 

Amendment 332 will provide for the form of an 
application for the recall or restriction of a warrant 
for inhibition or arrestment on the dependence, or 
any inhibition or arrestment that is in effect, to be 
set out in court rules. It will also provide that the 
debtor must intimate the application to the creditor 
and any person with an interest, and that the court 
shall not make an order without giving all persons 
with an interest a chance to be heard. 
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Amendments 333 and 334 will provide that the 
court shall recall any incompetent inhibition or 
arrestment on the dependence. 

Amendment 335 will clarify that, when an 
application is made for recall or restriction, the 
court must have regard to whether it is reasonable 
for a warrant for inhibition or arrestment on the 
dependence, or an inhibition or arrestment 
executed in pursuance of such a warrant, to 
remain in place. 

Amendments 362 to 367 will make more or less 
identical changes to part 7, on interim attachment. 

Amendments 336 and 368 will make provision in 
relation to diligences on the dependence and 
interim attachment. If the court makes an order 
recalling or restricting a warrant or a diligence 
under a warrant, the debtor shall intimate that 
order to the creditor and any other person with an 
interest. 

I move amendment 332. 
Amendment 332 agreed to.

Amendments 333 to 338 moved—[Allan 
Wilson]—and agreed to.

Section 156, as amended, agreed to.

Sections 157 to 159 agreed to.

Section 160—Interim attachment

Amendments 339 to 353 moved—[Allan 
Wilson]—and agreed to.

The Convener: Amendment 354, in the name of 
the minister, is in a group on its own. 

Allan Wilson: Amendment 354 will give the 
court a new power to manage goods that are 
attached during an action as security for any 
payment that is found due by the court. Court 
actions can last for months, and goods that are 
subject to an interim attachment cannot be moved 
by the debtor. However, it might sometimes be 
sensible to move attached goods. For example, 
goods might be at risk of damage if the place 
where they were attached is no longer safe 
because of storm damage. Anyone with an 
interest should be able to ask the court to make an 
order for security of the attached goods. Such an 
order could allow the debtor to move the goods 
from a damaged building to one in good repair. 
The court should of course not make such an 
order without giving everyone with an interest a 
chance to have their say. 

Amendment 354 will therefore enable the court, 
on the application of the debtor, the creditor or the 
judicial officer, to order the safekeeping of any 
attached article. The person who makes the 
application will have to intimate it to the other two 
interested parties, who will be given a chance to 
be heard before a decision is made. 

I move amendment 354. 

Amendment 354 agreed to.

Amendment 355 moved—[Allan Wilson]—and 
agreed to.

The Convener: Amendment 356, in the name of 
the minister, is grouped with amendments 357 to 
361. 

Allan Wilson: Amendments 356 to 361 will 
clarify the circumstances in which and for how 
long an interim attachment is able to continue after 
the court disposes of the action in which the 
interim attachment was executed. That is 
necessary, because, as I said, interim attachment 
is a freeze diligence only, which provides a 
security over corporeal moveable property in the 
hands of the debtor, pending the outcome of a 
creditor’s court action. 

A creditor who has executed an interim 
attachment and to whom the court finds payment 
is due at the end of the action can use an 
attachment of the property to enforce the debt. 
The expenses of the interim attachment can be 
enforced only by attachment. The interim 
attachment should therefore continue to have 
effect after the end of the action in some 
circumstances, to retain the creditor’s security 
over the goods and to give the creditor a chance 
to attach them. 

The bill provides only for the attachment to stay 
in force when the court grants decree for payment 
of all or part of the sum sued for. However, there 
are two further situations in which a creditor might 
want to attach the goods that are subject to an 
interim attachment. One is when the decree is for 
a remedy as an alternative to payment of money. 
For example, a creditor could seek a court decree 
for delivery of goods, with an alternative remedy of 
payment of money if the goods are not delivered. 
In that situation, the creditor would wish to attach 
the goods subject to the interim attachment, where 
the debtor fails to deliver them. 

15:30 
The other situation is when the court orders the 

debtor to pay the expenses of executing the 
interim attachment, which it can do even if the 
creditor loses on the merits of the action. The 
Scottish Law Commission recommended that the 
court should have that power, because an interim 
attachment will be granted only where the creditor 
persuades the court that there is a good reason for 
doing that. Amendments 357 and 358 therefore 
ensure that the interim attachment can stay in 
effect for up to six months on all occasions when it 
is fair to give a creditor the chance to attach goods 
that are subject to an interim attachment. 
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Amendments 356 and 359 are minor technical 
amendments. Amendment 360 is a minor 
amendment consequential on amendment 357. 
Amendment 361 clarifies the procedure that is to 
be used when a creditor asks the court to extend 
the six-month life of an interim attachment after 
final disposal of the action. It includes a new duty 
on the creditor to intimate the application for 
extension to interested parties and for the 
application form to be prescribed in court rules. 

I move amendment 356. 
Amendment 356 agreed to.

Amendments 357 to 368 moved—[Allan 
Wilson]—and agreed to.

The Convener: Amendment 369, in the name of 
the minister, is grouped with amendments 370 and 
371. 

Allan Wilson: The bill provides that the 
expenses of executing an interim attachment shall, 
if due to be paid by the debtor, be recovered only 
by an attachment in execution. This is one of a 
number of similar debtor protections in the bill. It is 
intended to draw a line under the cost of any one 
interim attachment, when it is completed by an 
attachment in execution. The aim is to discourage 
creditors from using “fishing” diligences in the 
hope of catching something, safe in the knowledge 
that the debtor will have to pay the costs 
regardless of whether any money is recovered. 

The bill provides for a new section 9P of the 
Debt Arrangement and Attachment (Scotland) Act 
2002. In the bill as introduced, subsection (1) of 
new section 9P of the 2002 act states that the 
expenses of an interim attachment are 
recoverable only by attachment in execution of a 
decree granted by virtue of the request for a court 
order in respect of which a warrant for interim 
action was granted. Subsection (1) is intended to 
cover two possible situations. Amendments 369 
and 370 therefore provide that subsection (1) 
applies both to payment decrees and to other 
decrees, such as an order for delivery of goods, 
that are due to the creditor. 

Amendment 371 is a minor consequential 
amendment that changes new section 9P(1)(b) of 
the 2002 act so that it, too, can be read as 
covering more than one type of decree. 

I move amendment 369. 

Amendment 369 agreed to.

Amendments 370 and 371 moved—[Allan 
Wilson]—and agreed to.

Section 160, as amended, agreed to.

Section 161—Money attachment

Amendments 372 and 373 moved—[Allan 
Wilson]—and agreed to.

Section 161, as amended, agreed to.

Section 162 agreed to.

Section 163—When money attachment not 
competent

Amendment 374 moved—[Allan Wilson]—and 
agreed to.

The Convener: Amendment 375, in the name of 
the minister, is grouped with amendments 408 and 
419. 

Allan Wilson: It would not be right to give 
judicial officers an unrestricted right to keep going 
back to the same place to attach money for the 
same debt. Section 163 is therefore intended to 
prevent creditors from attaching more than once at 
the same place for the same debt unless there is a 
good reason for doing so. 

The bill allows further attachments at the same 
place for the same debt if new money has been 
taken to that place—by that, I mean money that is 
taken there after the first money attachment. It 
also allows a further attachment of any money, 
including new money, when the court orders a 
money attachment to cease because the 
attachment is unduly harsh to a third party who 
owns the money in common with the debtor. 
However, the bill should take due account of other 
situations in which the court orders that a money 
attachment should cease and that attached money 
should be released to someone else who is its 
owner. In such circumstances, it would be fair to 
let judicial officers go back to the same place to 
attach further money that belongs to the debtor 
whether or not it is new money. In particular, 
judicial officers should be able to go back if the 
court orders the release of money when it is 
satisfied under sections 170 and 173 that it 
belongs to someone other than the debtor. 
Amendments 375, 408 and 419 will, if agreed to, 
have that effect. 

I move amendment 375. 

Amendment 375 agreed to.

Section 163, as amended, agreed to.

Section 164—Removal of money attached

Amendments 376 to 383 moved—[Allan 
Wilson]—and agreed to.

Section 164, as amended, agreed to.

Section 165—Presumption of ownership

Amendments 384 to 388 moved—[Allan 
Wilson]—and agreed to.

Section 165, as amended, agreed to.
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Section 166—Schedule of money attachment

Amendments 389 to 392 moved—[Allan 
Wilson]—and agreed to.

Section 166, as amended, agreed to.

Section 167—Valuation of banking instruments

Amendments 393 and 394 moved—[Allan 
Wilson]—and agreed to.

Section 167, as amended, agreed to.

Section 168—Order for realisation of money 
likely to deteriorate in value

Amendments 395 to 397 moved—[Allan 
Wilson]—and agreed to.

Section 168, as amended, agreed to.

Section 169—Report of money attachment

Amendments 398 to 403 moved—[Allan 
Wilson]—and agreed to.

Section 169, as amended, agreed to.

Section 170—Creditor’s application for 
payment order

Amendment 404 moved—[Allan Wilson]—and 
agreed to.

The Convener: Amendment 405, in the name of 
the minister, is grouped with amendments 406, 
421 to 423 and 427. 

Allan Wilson: Section 174 provides that a 
sheriff must make an order that a money 
attachment ceases to have effect if the creditor 
does not apply for a payment order. Section 175 
provides that a money attachment ceases to have 
effect if the debtor either pays the sum 
recoverable under the attachment or offers 
payment and the creditor unreasonably refuses 
the offer. 

If they are agreed to, the amendments in the 
group will improve the way in which the bill 
provides for an attachment to cease to have effect 
in the circumstances that are covered by sections 
174 and 175. 

Amendment 422, which is the substantive 
amendment in the group, seeks to do two things. 
First, it seeks to provide that a money attachment 
automatically ceases to have effect if the creditor 
does not apply for a payment order. That will 
relieve the court of an unnecessary and unusual 
duty to make an order that an attachment ceases 
to have effect when no application for an order has 
been made. Secondly, it seeks to move the 
content of what is now section 175 into an 
expanded section 174 in order to put into one 
place provisions that have a common theme. In 

addition, the amendment makes it clear that, when 
an attachment is terminated as the result of a 
payment or an offer of a payment, the officer must 
return the attached money to the debtor. 

Amendment 423 seeks to omit section 175, 
which is no longer needed. Amendments 405, 406 
and 427 are minor consequential amendments 
that are needed as a result of the omission of 
section 175. 

I move amendment 405. 

Amendment 405 agreed to.

Amendments 406 to 408 moved—[Allan 
Wilson]—and agreed to.

Section 170, as amended, agreed to.

Section 171—Effect of payment order

Amendments 409 to 413 moved—[Allan 
Wilson]—and agreed to.

Section 171, as amended, agreed to.

Section 172—Release of money where 
attachment unduly harsh

Amendments 414 to 417 moved—[Allan 
Wilson]—and agreed to.

Section 172, as amended, agreed to.

Section 173—Invalidity and cessation of 
money attachment

Amendments 418 to 420 moved—[Allan 
Wilson]—and agreed to.

Section 173, as amended, agreed to.

Section 174—Effect of creditor’s failure to 
apply for payment order

Amendments 421 and 422 moved—[Allan 
Wilson]—and agreed to.

Section 174, as amended, agreed to.

Section 175—Money attachment terminated by 
payment, etc

Amendment 423 moved—[Allan Wilson]—and 
agreed to.

Section 176—Redemption of banking 
instrument

Amendment 424 moved—[Allan Wilson]—and
agreed to.

Section 176, as amended, agreed to.

141



3335  3 OCTOBER 2006  3336 

Section 177—Final statement of money 
attachment

Amendments 425 to 433 moved—[Allan 
Wilson]—and agreed to.

Section 177, as amended, agreed to.

Section 178 agreed to.

Section 179—Money in common ownership

Amendments 434 to 436 moved—[Allan 
Wilson]—and agreed to.

Section 179, as amended, agreed to.

Sections 180 to 184 agreed to.

Schedule 3
EXPENSES OF MONEY ATTACHMENT 

Amendment 437 moved—[Allan Wilson]—and 
agreed to.

Schedule 3, as amended, agreed to.

Section 185 agreed to.

Section 186—Interpretation

Amendment 219 moved—[Allan Wilson]—and 
agreed to. 

Section 186, as amended, agreed to.

Section 187 agreed to.

After section 187

The Convener: Amendment 438, in the name of 
the minister, is in a group on its own. 

15:45 
Allan Wilson: The Debtors (Scotland) Act 1987 

created the current regime of diligence of earnings 
arrestment. It provides tables that set out exactly 
how much can be deducted from daily, weekly or 
monthly earnings of various amounts. The tables 
are intended to strike a fair balance between 
creditors and debtors. They are updated as 
needed, which happened most recently on 5 April 
2006. The tables are fair to debtors by ensuring 
that those who are subject to an arrestment are 
left with some money to live on and are fair to 
creditors by ensuring that people with high 
earnings must pay a larger share of what they 
earn to their creditors than people with low 
earnings would pay. 

The 1987 act takes no specific account of 
holiday pay. For most people, that does not matter 
because they are paid as normal during holidays. 
However, it matters for people who are not paid as 
normal during holidays but are instead paid extra, 
together with their normal pay, before or after their 
break. In such a case, the employer has to add the 

holiday pay to the normal pay, which puts the 
debtor into a higher earnings bracket for the 
purposes of the arrestment. As a result, the debtor 
is treated for that payday as if he or she regularly 
earns the increased amount. For example, a 
debtor who is paid weekly might be paid in 
advance for two weeks’ holiday, with the result 
that he or she receives a one-off payment of three 
weeks’ pay followed by two weeks of no pay. The 
1987 act ignores the fact that three weeks’ pay is 
being paid at one time. In this example, the 
employer would therefore have to treat all three 
weeks’ pay as if it were the regular payment  

The effect of all that is that the debtor who 
receives holiday pay in advance has to pay the 
creditor a larger share of what he or she has 
earned than would a debtor who is on the same 
earnings and who is paid regularly during his or 
her holiday. That is not fair, so amendment 438 
provides that holiday pay that is paid on the same 
day as normal pay must be treated as a separate 
payment or payments made for the pay period or 
periods during which the debtor is on holiday and 
not as if it were an increase added to the normal 
pay. 

I move amendment 438 and urge members to 
support it to defend the holiday pay of the people 
concerned. 

The Convener: A very sensible measure. 

Karen Gillon (Clydesdale) (Lab): I welcome 
the amendment, which will protect some of the 
most vulnerable members of society, who are paid 
weekly. Holiday pay enables them to take a family 
holiday perhaps once a year; I welcome the 
proposed change, which will allow them to 
continue to do that. 

The Convener: I think that we all welcome the 
proposed change. The amendment is very 
sensible. You do not need to wind up, do you, 
minister? 

Allan Wilson: No. I agree with Karen Gillon. 

Amendment 438 agreed to.

Amendment 439 moved—[Allan Wilson]—and 
agreed to.

Sections 188 to 191 agreed to.

The Convener: That concludes consideration of 
amendments for today. I thank the minister and his 
officials. 

Allan Wilson: All those amendments just to 
change the name of the job. 

Christine May: Next time, do it before we have 
to amend the bill. 

The Convener: The next time that you introduce 
a bankruptcy bill, you will have learned a lesson. 
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Bankruptcy and Diligence etc. (Scotland) Bill 

7th Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 31 to 42 Section 197 
Schedule 4 Sections 1 to 30 
Schedule 1 Section 43 
Schedule 2 Sections 44 to 184 
Schedule 3 Sections 185 to 196

Sections 198 to 203 Schedules 5 and 6 
Section 204 Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 192 

Allan Wilson 

445 In section 192, page 130, line 9, leave out <regulations> and insert <order> 

Allan Wilson 

446 In section 192, page 130, line 20, leave out <must> and insert <shall> 

Allan Wilson 

447 In section 192, page 130, line 29, at end insert— 

<73CA Debt advice and information

(1) This section applies where— 

(a) a creditor— 

(i) obtains a final decree in an action on the dependence of which the 
creditor has executed an arrestment; or 

(ii) arrests in execution of a decree or document of debt; and 

(b) the debtor is an individual. 

(2) The creditor shall, before the expiry of the period of 48 hours beginning with 
the time at which the copy of the final decree is served under section 73C(2) of 
this Act or, as the case may be, the time at which the schedule of arrestment is 
served, provide the debtor with a debt advice and information package. 

(3) Where the creditor fails to comply with subsection (2) above, the arrestment 
shall cease to have effect or, as the case may be, shall be incompetent. 

(4) In this section, “debt advice and information package” has the meaning given 
by section 47(4) of this Act.> 
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Allan Wilson 

448 In section 192, page 131, line 6, leave out <or document> 

Allan Wilson 

449 In section 192, page 131, line 36, at end insert <; and 

(c) the debtor is an individual.> 

Allan Wilson 

450 In section 192, page 131, leave out line 38 

Michael Matheson 

273 In section 192, page 132, line 8, at end insert— 

<(3A) For the purposes of ascertaining whether the sum standing to the credit of the 
debtor exceeds the sum mentioned in subsection (4) below, only the sum 
remaining after the deduction of recent payments into the account of the sum 
of any monies derived wholly or in part from any enactment relating to social 
security or from tax credits shall be taken into account. 

(3B) In subsection (3A) above, “recent payments” means payments made within one 
month of the arrestment being made.> 

Jackie Baillie 

316 In section 192, page 132, line 8, at end insert 

<(3A) For the purposes of ascertaining whether the sum standing to the credit of the 
debtor exceeds the sum mentioned in subsection (4) below, only the sum 
remaining after the deduction of recent payments into the account of— 

(a) housing benefit; or 

(b) local housing allowance, 

shall be taken into account. 

(3B) In subsection (3A) above, “recent payments” means payments made within one 
month of the arrestment being made.> 

Allan Wilson 

451 In section 192, page 132, line 24, leave out <must> and insert <shall> 

Allan Wilson 

452 In section 192, page 132, line 27, leave out <paragraph (b) of> 

Christine May 

443 In section 192, page 132, line 37 at end insert— 

<73EA Arrestment restriction order 

2
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(1) The section applies where funds have been attached under an arrestment in 
execution and the creditor has not obtained decree for furthcoming for the 
attached funds. 

(2) The sheriff may, on application by the debtor, make an order (an "arrestment 
restriction order"). 

(3) In making such an application, the debtor may be represented by an authorised 
lay representative who, on appointment, may do everything for the preparation 
and conduct of the application that may be done by an individual conducting 
that individual’s own application. 

(4) The effect of an arrestment restriction order is to release from arrestment any 
monies which the sheriff is satisfied are derived from any enactment relating to 
social security or tax credits. 

(5) In determining whether monies are derived from such enactments, the sheriff 
must consider the financial circumstances of the debtor and the debtor’s 
family. 

(6) For the purpose of this section, a person is a 'debtor' if that person does not 
operate the bank account being arrested as a trading account.> 

Allan Wilson 

453 In section 192, page 133, leave out lines 9 and 10 and insert— 

<(a) where any property, other than funds due to the debtor, is attached— 

(i) the nature of that property; and 

(ii) the value of it in so far as known to the arrestee; and 

(b) where any such funds are attached, the nature and value of those funds.> 

Allan Wilson 

454 In section 192, page 133, line 12, at end insert <; and 

(b) in so far as known to the arrestee, any person— 

(i) who owns or claims to own attached property; or 

(ii) to whom attached funds are or are claimed to be due, 

 solely or in common with the debtor.> 

Allan Wilson 

455 In section 192, page 134, line 5, at end insert <; and 

(b) may, where a mandate authorises the arrestee to do so, release that sum 
before the expiry of that period.> 

Allan Wilson 

456 In section 192, page 134, line 19, leave out <, document> 

Allan Wilson 

457 In section 192, page 134, leave out lines 32 to 35 and insert— 
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<(a) a person mentioned in subsection (1A) below applies, by notice of 
objection, to the sheriff under section 73KA(1) of this Act; > 

Allan Wilson 

458 In section 192, page 134, line 35, at end insert— 

<(aa) the debtor applies to the sheriff under section 73MA(2) of this Act;> 

Allan Wilson 

459 In section 192, page 135, line 1, leave out from <; or> to end of line 3 

Allan Wilson 

460 In section 192, page 135, line 3, at end insert— 

<(1A) The persons referred to in subsection (1)(a) above are— 

(a) the debtor; 

(b) the arrestee; and 

(c) any other person to whom the funds are due and owing solely or in 
common with the debtor (in this section and in sections 73KA and 73L 
of this Act, the “third party”).> 

Allan Wilson 

461 In section 192, page 135, line 3, at end insert— 

<73KA Notice of objection: further provision

(1) Where section 73H of this Act applies— 

(a) the debtor; 

(b) the arrestee; or 

(c) a third party, 

 may, by notice of objection, apply to the sheriff for an order recalling or 
restricting the arrestment.> 

Allan Wilson 

462 In section 192, page 135, line 4, leave out <(1)(a)> and insert <(1)> 

Allan Wilson 

463 In section 192, page 135, line 4, leave out <must> and insert <shall> 

Allan Wilson 

464 In section 192, page 135, line 7, leave out from beginning to <Act;> in line 12 and insert <the 
persons mentioned in subsection (2A) below before the expiry of the period of 4 weeks beginning 
with the date of service of a copy of the final decree under section 73C(2) of this Act or, as the 
case may be, the date of service of the schedule of arrestment;> 
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Allan Wilson 

465 In section 192, page 135, line 14, leave out <both> and insert <more> 

Allan Wilson 

466 In section 192, page 135, line 15, at end insert— 

<(2A) The persons referred to in subsection (2)(b) above are— 

(a) the creditor; 

(b) the sheriff clerk; 

(c) the debtor or, as the case may be, the arrestee; and 

(d) in so far as known to the person objecting, any third party.> 

Allan Wilson 

467 In section 192, page 135, line 17, leave out <arrestment> and insert <warrant in execution of 
which the arrestment was executed> 

Allan Wilson 

468 In section 192, page 135, line 18, at end insert— 

<(c) the funds attached are due and owing to the third party solely or in 
common with the debtor.> 

Allan Wilson 

469 In section 192, page 135, line 18, at end insert— 

<(4) Where a person applies by notice of objection under subsection (1) above, that 
person may not, subject to subsection (5) below, raise— 

(a) an action of multiplepoinding; or 

(b) subject to subsection (6) below, any other proceedings, 

 in relation to the funds attached. 

(5) Subsection (4) above is without prejudice to the right of the person— 

(a) to enter any such action or proceedings raised by any other person; and 

(b) to raise such an action or proceedings where the sheriff makes, under 
section 73L(5) of this Act, an order sisting the proceedings on the 
objection.

(6) A debtor who applies by notice of objection under subsection (1) above may 
apply to the sheriff under section 73MA(2) of this Act and, in such a case, the 
sheriff may deal with both applications at one hearing.> 

Allan Wilson 

470 In section 192, page 135, line 20, at beginning insert <Subject to subsection (3A) below,> 
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Allan Wilson 

471 In section 192, page 135, line 22, leave out <must> and insert <shall> 

Allan Wilson 

472 In section 192, page 135, line 22, at end insert— 

<(1A) At the hearing under subsection (1) above, the sheriff shall not make any order 
without first giving— 

(a) the creditor; 

(b) the arrestee; 

(c) the debtor; and 

(d) any third party, 

 an opportunity to be heard.> 

Allan Wilson 

473 In section 192, page 135, line 26, leave out from <on> to end of line 27 and insert— 

<(a) in a case where the period mentioned in section 73H(3) of this Act has 
not expired, on the expiry of that period; or 

(b) in any other case, as soon as reasonably practicable after the date on 
which the order is made.> 

Allan Wilson 

474 In section 192, page 135, line 27, at end insert— 

<(3A) Where— 

(a) the sheriff is satisfied that it is more appropriate for the matters raised at 
the hearing to be dealt with by— 

(i) an action of multiplepoinding; or 

(ii) other proceedings, 

 raised in relation to the funds attached; or 

(b) at any time before a decision is made under subsections (2) or (3) above,  
such an action is or other proceedings are raised, 

 the sheriff shall make an order sisting the proceedings on the objection.> 

Allan Wilson 

475 In section 192, page 135, line 28, at end insert— 

<(5) Where the sheriff makes an order under this section, the sheriff shall order the 
person who objected to intimate that order to such of the persons mentioned in 
subsection (1A) above as the sheriff thinks fit. 

(6) A person aggrieved by a decision of the sheriff under this section may, before 
the expiry of the period of 14 days beginning with the day on which the 
decision is made, appeal, on point of law only, to the sheriff principal, whose 
decision shall be final.> 
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Allan Wilson 

476 In section 192, page 135, line 31, leave out <the arrestment> 

Allan Wilson 

477 In section 192, page 135, line 32, at beginning insert <the warrant in execution of which the 
arrestment was executed>

Allan Wilson 

478 In section 192, page 135, line 33, at  beginning insert <the arrestment> 

Allan Wilson 

479 In section 192, page 135, line 34, after <debtor> insert <or to any other person having an interest 
in the funds> 

Allan Wilson 

480 In section 192, page 135, line 35, at end insert— 

<73MA Application for release of property where arrestment unduly harsh

(1) This section applies where— 

(a) a creditor— 

(i) obtains final decree in an action on the dependence of which the 
creditor executed an arrestment; or 

(ii) arrests in execution of a decree or document of debt; and 

(b) the arrestment attaches funds due to or other moveable property of the 
debtor.

(2) The debtor may apply to the sheriff for an order— 

(a) providing that the arrestment ceases to have effect in relation to— 

(i) the funds or other property attached; or 

(ii) so much of those funds or that property as the sheriff specifies; and 

(b) requiring the arrestee to release the funds or property to the debtor. 

(3) An application under subsection (2) above shall be— 

(a) in (or as nearly as may be in) the form prescribed by Act of Sederunt; 

(b) made at any time during which the arrestment has effect; and 

(c) intimated to— 

(i) the creditor; 

(ii) the arrestee; and 

(iii) any other person appearing to have an interest. 

73MB Hearing on application under section 73MA for release of property 
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(1) At the hearing on an application under section 73MA(2) of this Act, the sheriff 
shall not make any order without first giving— 

(a) the creditor; 

(b) the arrestee; and 

(c) any other person appearing to the court to have an interest, 

 an opportunity to be heard. 

(2) Subject to subsection (3) below, if the sheriff is satisfied that the arrestment is 
unduly harsh— 

(a) to the debtor; or 

(b) where the debtor is an individual, to any person such as is mentioned in 
subsection (4) below, 

 the sheriff shall make an order such as is mentioned in section 73MA(2) of this 
Act.

(3) Before making an order under subsection (2) above the sheriff shall have 
regard to all the circumstances including, in a case where the debtor is an 
individual and funds are attached— 

(a) the source of those funds; and 

(b) where the source of those funds is or includes earnings, whether an 
earnings arrestment, current maintenance arrestment or conjoined 
arrestment order is in effect in relation to those earnings. 

(4) The persons referred to in subsection (3)(b) above are— 

(a) a spouse of the debtor; 

(b) a person living with the debtor as husband and wife; 

(c) a civil partner of the debtor; 

(d) a person living with the debtor in a relationship which has the 
characteristics of the relationship between a husband and wife except 
that the person and the debtor are of the same sex; 

(e) a child of the debtor under the age of 16 years, including— 

(i) a stepchild; and 

(ii) any child brought up or treated by the debtor or any person 
mentioned in paragraph (b), (c) or (d) above as a child of the 
debtor or, as the case may be, that person. 

(5) Where the sheriff refuses to make an order under subsection (2) above, the 
sheriff may, in a case where funds are attached, make an order requiring a sum 
determined in the order to be released to the creditor— 

(a) in a case where the period mentioned in section 73H(3) of this Act has 
not expired, on the expiry of that period; or 

(b) in any other case, as soon as reasonably practicable after the date on 
which the order is made. 

(6) Where the sheriff makes an order under this section, the sheriff shall order the 
debtor to intimate that order to the persons mentioned in subsection (1) above. 
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(7) A person aggrieved by a decision of the sheriff under this section may, before 
the expiry of the period of 14 days beginning with the day on which the 
decision is made, appeal, on point of law only, to the sheriff principal, whose 
decision shall be final.> 

Allan Wilson 

481 In section 192, page 136, line 2, leave out <granted by a debtor> 

Allan Wilson 

482 In section 192, page 136, line 8, leave out <granted by a debtor> 

Allan Wilson 

483 In section 192, page 136, line 12, after <debtor> insert <or to any other person having an interest 
in the funds or property>. 

Section 199 

Allan Wilson 

220 In section 199, page 142, line 26, leave out <“messenger of court”> and insert <“judicial 
officer”>

Schedule 5 

Allan Wilson 

29 In schedule 5, page 168, line 26, at end insert— 

<( ) In section 7(4) (warrant in extract decree of removing), for the words “forty-eight hours” 
in both places where they occur substitute “14 days”.> 

Allan Wilson 

221 In schedule 5, page 168, line 28, leave out <“messengers of court”> and insert <“judicial 
officers”>

Allan Wilson 

222 In schedule 5, page 168, line 32, leave out <“messenger of court”> and insert <“judicial officer”> 

Allan Wilson 

223 In schedule 5, page 168, line 35, leave out <“messenger of court”> and insert <“judicial officer”> 

Allan Wilson 

224 In schedule 5, page 169, line 1, leave out <“messenger of court”> and insert <“judicial officer”> 
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Allan Wilson 

225 In schedule 5, page 169, line 5, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

226 In schedule 5, page 169, line 9, leave out <“messenger of court”> and insert <“judicial officer”> 

Allan Wilson 

227 In schedule 5, page 169, line 12, leave out <“messengers of court”> and insert <“judicial 
officers”>

Christine May 

444 In schedule 5, page 169, line 31 after <procedure)> insert—  

<(  ) after paragraph (i) insert— 

“(ia) prescribing the procedure to be followed in connection with 
arrestment restriction orders under section 73EA of the Debtors 
(Scotland) Act 1987,”,> 

Allan Wilson 

228 In schedule 5, page 169, line 35, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

484 In schedule 5, page 174, line 12, at end insert— 

<(  ) after the definition of “current maintenance”, insert— 

 ““debt advice and information package” has the meaning given to it in 
section 47(4) of this Act;”;> 

Allan Wilson 

229 In schedule 5, page 174, line 17, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

230 In schedule 5, page 175, line 26, leave out <Messengers of Court> and insert <Judicial Officers> 

Allan Wilson 

440 In schedule 5, page 176, line 3, at end insert— 

<The Criminal Procedure (Scotland) Act 1995 (c. 46) 

      In section 221 of the Criminal Procedure (Scotland) Act 1995 (fines: recovery by civil 
diligence), in subsection (1)(a)— 

(  ) for “the execution of an arrestment and the attachment of articles belonging to 
him” insert— 

“(i) the execution of an arrestment; 

(ii) the attachment of articles belonging to him; and 

10
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(iii) the execution of a money attachment,”; and 

(  ) after “attachment”, where it second occurs, insert “or the money attachment”.> 

Allan Wilson 

272 In schedule 5, page 176, line 24, at end insert— 

<The Scottish Public Services Ombudsman Act 2002 (asp 11)

In Part 2 of schedule 2 to the Scottish Public Services Ombudsman Act 2002 (Scottish 
public authorities), after paragraph 37 insert— 

“37A The Scottish Civil Enforcement Commission”.> 

Allan Wilson 

441 In schedule 5, page 177, leave out lines 9 and 10 

Allan Wilson 

442 In schedule 5, page 177, line 12, at end insert— 

<(d) where the debtor is an individual, the creditor has, no earlier than 12 
weeks before taking any steps to execute the attachment, provided the 
debtor with a debt advice and information package.> 

Allan Wilson 

231 In schedule 5, page 178, line 16, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

232 In schedule 5, page 178, line 30, at end insert— 

<The Civil Partnership Act 2004 (c.33)

In section 103(6) of the Civil Partnership Act 2004 (warrant to enter premises), for 
“messenger-at-arms or sheriff officer” substitute “judicial officer”.> 

Schedule 6 

Allan Wilson 

31 In schedule 6, page 179, line 8, at end insert— 

<Ejection Caution Act 1594 (c.27)  The whole Act. 
(Act of the Parliaments of Scotland)> 

Allan Wilson 

88 In schedule 6, page 181, line 33, after <adjudication”;> insert < in subsection (3)(a), the words “, 
or by virtue of paragraph 11 of Schedule 4 to,”;> 

11
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Allan Wilson 

89 In schedule 6, page 184, line 2, after <commissioners,”> insert <and in paragraph (c), the words 
“if there are no commissioners”> 

Long Title 

Allan Wilson 

233 In the long title, page 1, line 3, leave out <messengers of court> and insert <judicial officers> 

12
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Bankruptcy and Diligence etc. (Scotland) Bill 

7th Groupings of Amendments for Stage 2 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 
a list of any amendments already debated. 

Groupings of amendments 

Minor and technical amendments
445, 446, 448, 449, 450, 451, 452, 453, 456, 463, 471 

Debt advice and information package
447, 484

Monies derived from benefit payments or tax credits not to be arrestable
273, 316, 443, 444 

Rights of third parties where funds or property arrested
454, 457, 460, 461, 462, 464, 465, 466, 468 

Mandates authorising arrestee to release funds or property
455, 459, 481, 482 

Release of funds or property to debtor where arrestment unduly harsh
458, 480 

Invalidity of warrants and incompetence or irregularity of arrestments
467, 476, 477, 478 

Effect of notice of objection on other proceedings
469

Hearing on application by notice of objection to automatic release of funds
470, 472, 473, 474, 475 

Liability of arrestees to third parties
479, 483 

SP Bill 50-G7 1 Session 2 (2006) 
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Money attachment competent to enforce payment of fine
440

Amendments already debated 

With 111 – 220, 221, 222, 223, 224, 225, 226, 227, 228, 229, 230, 231, 233 
With 20 – 29, 31 
With 112 – 272 
With 125 – 232 
With 48 – 88, 89 
With 317 - 441, 442 
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ENTERPRISE AND CULTURE COMMITTEE

EXTRACT FROM THE MINUTES

24th Meeting, 2006 (Session 2)

Tuesday 24 October 2006 

Present:

Shiona Baird Richard Baker
Susan Deacon Murdo Fraser 
Karen Gillon Christine May (Deputy Convener) 
Michael Matheson Alex Neil (Convener)

Also present: Jackie Baillie and Allan Wilson (Deputy Minister for Enterprise and 
Lifelong Learning).

Apologies were received from Mr Jamie Stone.

Bankruptcy and Diligence etc. (Scotland) Bill: The Committee considered the Bill 
at Stage 2 (Day 7).

The following amendments were agreed to (without division): 445, 446, 447, 448, 
449, 450, 451, 452, 453, 454, 455, 456, 457, 458, 459, 460, 461, 462, 463, 464, 465, 
466, 467, 468, 469, 470, 471, 472, 473, 474, 475, 476, 477, 478, 479, 480, 481, 482 
and 483.

The following amendment was disagreed to (by division)—

273 (For 3, Against 5, Abstentions 0) 

The following amendments were not moved: 316, 443

Section 192 was agreed to as amended.

The Committee ended consideration of the Bill for the day, section 192 having been 
agreed to.
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16:17 
On resuming—

Bankruptcy and Diligence etc 
(Scotland) Bill: Stage 2

The Convener: Our final item is day 7 of 
consideration of the Bankruptcy and Diligence etc 
(Scotland) Bill at stage 2. I welcome Allan Wilson, 
the Deputy Minister for Enterprise and Lifelong 
Learning, and his civil service colleagues. It is as if 
we have never been away.  

Section 192—Arrestment in execution

The Convener: Amendment 445, in the name of 
the minister, is grouped with amendments 446, 
448 to 453, 456, 463 and 471.  

The Deputy Minister for Enterprise and 
Lifelong Learning (Allan Wilson): It is a pleasure 
to be back. The amendments in this group are all 
minor changes intended to clarify the effect of part 
10 of the bill on arrestment and furthcoming. 
Amendment 445 changes a regulation-making 
power to an order-making power. The effect is 
that, should Scottish ministers decide in future to 
change the definition of “decree” or “document of 
debt” for more than one diligence including 
arrestment, they need make only one instrument.  

Amendments 446, 451, 463 and 471 are minor 
technical amendments that will provide better 
consistency in terminology between bill provisions 
that insert text into the Debtors (Scotland) Act 
1987 and the existing provisions of that act. 
Amendments 448 and 456 remove superfluous 
references to documents in two sections of the bill, 
because judicial interest is not charged on an 
arrestment under a document of debt.  

Amendments 449 and 450 improve the format of 
the provisions setting out application of the 
protected minimum balance by changing a 
negative condition into a positive one. Amendment 
453 clarifies the intended effect of new section 
73F(4) of the 1987 act to make it clear that that 
section applies both to funds and to moveable 
property so that, on an arrestment, the arrestee 
must disclose the nature and value of both or 
either type of property where attached. 

I move amendment 445. 

Amendment 445 agreed to.

Amendment 446 moved—[Allan Wilson]—and 
agreed to.

The Convener: Amendment 447, in the name of 
the minister, is grouped with amendment 484. 

Allan Wilson: The amendments continue the 
process of reforming the debt advice and 
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information package, and extending the use of the 
package to other diligences. The committee 
agreed the principle behind those changes at its 
meeting on 3 October. Amendment 447 therefore 
extends the provision of the package to arrestment 
in execution. In this case, the package must be 
provided within 48 hours after an arrestment in 
execution, or notice to the debtor of the conversion 
of an arrestment on the dependence into an 
arrestment in execution. Unlike most other 
diligences, the debtor is not given the package in 
advance as it is all too easy for a debtor to move 
funds out of harm’s way. Advance notice would be 
particularly unfair to the creditor.  

Amendment 484 is a minor amendment that 
provides a new definition of the package in the 
general interpretation section of the Debtors 
(Scotland) Act 1987. 

I move amendment 447. 

Amendment 447 agreed to.

Amendments 448 to 450 moved—[Allan 
Wilson]—and agreed to.

The Convener: Amendment 273, in the name of 
Michael Matheson, is grouped with amendments 
316, 443 and 444.  

Michael Matheson: Members will recall the 
discussion and evidence at stage 1 in relation to 
concerns about the possibility that state benefits 
and tax credits might be subject to arrestment 
under the present provisions of the bill. The 
purpose of amendment 273 is to exempt from 
bank arrestment moneys paid into a bank account 
that are derived from state benefits or tax credits. 
Under the existing social security and tax credits 
legislation, state benefits and tax credits are 
meant to be unarrestable. In practice, however, 
because of how banks operate, they can be 
arrested. That is largely because banks consider 
that once the money has entered the account, it is 
no longer a benefit, but a sum that the bank is 
holding for the account holder. It is therefore no 
longer protected from arrestment. 

I accept that under the present proposals the 
protected minimum balance of £370, which will be 
unarrestable, is significant progress on where we 
are at present, where there is effectively no 
protection. That can result in families being left for 
the weekend or longer without any money. 
However, when a benefit or a tax credit payment 
exceeds the £370 threshold, under the new 
proposals the money can still be arrested. That 
affects three groups in particular, one of which is 
those in receipt of housing benefit or the new local 
housing allowance, much of which is increasingly 
paid into an individual’s bank account. Arrestment 
puts them at risk of eviction. The second group is 
those in receipt of disability benefit—benefit that is 
often designed to pay for the increased costs of 

living with a disability, including payment to carers. 
The third group is those in receipt of the child care 
element of tax credits, where arrestment could 
jeopardise child care arrangements and in some 
instances could create problems for someone’s 
employment.  

As it stands, there are three sources from which 
benefits can be paid: the Department for Work and 
Pensions; HM Revenue and Customs; and local 
authorities. As their benefits and tax credits are 
paid into people’s accounts, I believe that it is 
reasonable to devise a way in which those 
payments can be readily earmarked or tagged so 
that they are identifiable in someone’s account 
and are unarrestable.  

It is important to recognise the purpose behind 
amendment 273. It is to try to protect some of the 
potentially most vulnerable individuals in our 
society. I hope that members will consider 
supporting the amendment.  

I move amendment 273. 

The Convener: I welcome Jackie Baillie to the 
committee, and I ask her to speak to amendment 
316 and the other amendments in the group.  

Jackie Baillie (Dumbarton) (Lab): Michael 
Matheson has put forward the main arguments in 
relation to amendment 273. Although my 
amendment 316 is positioned on a slightly 
narrower basis, I support the principle of Michael 
Matheson’s underlying position, as well as of 
amendments 443 and 444, which were lodged by 
my colleague, Christine May. 

The purpose of amendment 316 is to exempt 
moneys in a bank account that are housing benefit 
payments from any form of arrestment. Like 
Michael Matheson, I acknowledge that the 
protected minimum balance of £370 is helpful. In 
some cases, however, notably with families, the 
housing benefit payment will exceed that minimum 
balance. The consequence of that could be to 
cause homelessness through the threat or 
actuality of eviction. 

Michael Matheson is right to say that the 
direction of policy travel is to pay housing benefit 
into bank accounts. That approach is being piloted 
in Edinburgh, where money in the form of a local 
housing allowance is paid directly to the tenant. 
Housing benefit or the local housing allowance, as 
it will become, is paid by local authorities, and it is 
quite easy to identify. I know from what the 
Executive has told us before that, following 
discussion with the banks, it believes that the 
measures will be difficult and costly. I am slightly 
curious about that. The last time I looked at my 
bank statement, it was easy to identify child 
benefit coming through. If the banks can perform 
the task using unique identifiers, one would have 
thought that, in this age of new technology, such 

159



3383  24 OCTOBER 2006  3384 

an operation would not be beyond them. I am not 
convinced that that is too difficult.  

I am absolutely convinced, however, that the 
Parliament should avoid passing any legislation 
that has the unintended consequence of 
contributing to homelessness. In a spirit of 
generosity, I look forward to coming to the 
minister’s amendments 458 and 480, which I think 
do what we want done by another means. 

Christine May: I will not repeat what my 
colleagues have said, as it applies equally to my 
amendment 443 and the framework in which it is 
couched. Amendment 443 proposes a procedure 
called an arrestment restriction order. Following a 
bank arrestment, a debtor will be able to apply to 
the court, requesting that the arrestment be 
restricted to moneys in the bank account other 
than social security benefits and tax credits. The 
debtor will be given the opportunity to explain their 
financial circumstances. If the sheriff agrees that 
the moneys concerned are either state benefits or 
tax credits, they will have no discretion on the 
matter and will have to make an order releasing 
those sums. That procedure means that the 
relevant sums would be identified by the debtor 
and that no administrative procedure would be 
involved on the part of the banks. The sheriff’s 
order would decree the amounts that would be 
required to be released from the arrestment.  

Like my colleague Jackie Baillie, I believe that 
the minister’s amendments, which we will deal 
with later, go some way towards dealing with the 
matter. I look forward to raising issues on those 
amendments when the time comes. The general 
principle that Jackie Baillie, Michael Matheson and 
I have all tried to advance is that benefits that are 
identified for specific purposes, usually to support 
families or sustain someone in the home, should 
be free from arrestment wherever possible.  

16:30 
Allan Wilson: I understand the concerns that 

have led to the amendments lodged by Michael 
Matheson, Christine May and Jackie Baillie. 
Arrestment is a well used diligence. In 2003, there 
were 155,432 arrestments, most of which were 
bank arrestments. As members have pointed out, 
in many cases, social security or tax credit awards 
are paid into bank accounts and, given the large 
number of arrestments, it follows that bank 
accounts that include funds derived from such 
payments will often be frozen. 

Some stakeholders believe that section 187 of 
the Social Security Administration Act 1992 and 
section 45 of the Tax Credits Act 2002 are 
intended to protect state benefits from diligence, 
including bank arrestment. However, whatever 
their intention might have been, it is not clear 

whether the two sections have that effect. As the 
issue is reserved, the Executive cannot deal with it 
directly, but I am able to ask the UK Government 
whether it intended to protect state benefits from 
arrestments in the way claimed. I will write to my 
counterpart at Westminster, seeking an 
explanation of the UK Government’s position on 
the issue. 

I agree that something needs to be done. 
Although, as everyone acknowledges, the new 
protected minimum balance will be a big help to 
many people, there will still be cases in which an 
arrestment will have an unduly harsh effect. We 
need to go further. As a result, the Executive has 
lodged its own amendments, which will be 
debated later today. I am happy to answer 
questions about the content of those amendments 
either now or later—whichever is more 
appropriate. 

However, I do not agree that the amendments in 
this group offer the right solution to the problem 
that needs to be fixed. Indeed, I am sorry to say 
that they raise various practical and legal 
problems. 

One practical problem is that, if agreed to, 
amendments 273 and 316 will put an unnecessary 
burden on the banks, which will have to identify 
benefit payments coming into accounts. I have 
some sympathy with Jackie Baillie’s argument that 
that would not be the hardest task in the world for 
them; however, they would have then to track 
those payments over days and weeks. I 
understand that that process is more convoluted 
and would cost the banks both time and money. In 
those circumstances, I would not expect the banks 
to do other than pass that cost on to customers 
directly in the form of higher charges or—worse—
indirectly by making it harder for some people to 
get bank accounts in the first place. I realise that 
amendments 273 and 316 have not been 
designed with that end in mind, but there is a 
danger that it could be an unintended 
consequence. 

Another practical problem is that the 
amendments will help only individual debtors 
receiving social security or tax credit payments. 
They will neither help low income debtors who are 
not in receipt of benefits, nor allow a case-by-case 
consideration of the circumstances of individual 
benefit claimants. Those difficulties were flagged 
up by the convener at stage 1 and are reflected in 
the recommendations of the committee’s stage 1 
report. 

For those reasons, I have lodged the 
amendments that I have already mentioned, which 
seek to give the debtor the right to challenge an 
unduly harsh arrestment and a third party with a 
common interest in funds the right to argue that 
their share should be released. 
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I will say more about those changes when our 
amendments are debated but, if agreed to, they 
would, for example, enable a wife to challenge the 
arrestment of a joint bank account for the personal 
debt of her husband—and, indeed, vice versa. 

Furthermore, all the amendments in the group 
are legally flawed, because their purpose is to 
protect social security payments and tax credit 
payments either from arrestment or from the 
effects of arrestment. Such payments are part of 
social security law, which is reserved under head 
F1 of part II of schedule 5 to the Scotland Act 
1998. Because the amendments relate to a 
reserved matter, they are outwith the legislative 
competence of the Scottish Parliament under 
section 29(2)(b) of the Scotland Act 1998, which 
states that a provision cannot be included in an act 
of the Scottish Parliament if it “relates to reserved 
matters”. Of course, that does not mean that the 
committee cannot agree to the amendments if it so 
desires, but it would not be legally competent for 
the Scottish Parliament to include in the bill the 
provisions set out in these amendments. 

As I have made clear, that is not my sole 
argument against these amendments. I take on 
board the sentiments that have been expressed, 
but I genuinely believe that the Executive’s 
amendments are competent and would be more 
effective in addressing the concern—which I 
share—that sheriffs or others might take decisions 
that are unduly harsh. For that reason, I ask 
Michael Matheson to withdraw amendment 273 
and Jackie Baillie and Christine May not to move 
their amendments. 

The Convener: I ask Michael Matheson to sum 
up and to indicate whether he intends to press or 
to withdraw amendment 273. 

Michael Matheson: I want to pick up on what 
the minister and Jackie Baillie have said. I agree 
with Jackie Baillie that the practicalities of tagging 
benefits that go into bank accounts should not be 
beyond us. It is perfectly reasonable to expect that 
that could be done. When a range of benefits are 
paid into a bank account, they often have the 
national insurance number alongside them. I 
understand the concerns that some banks may 
have about the proposal, but where there is a will, 
there is a way. In an electronic age, that is a 
perfectly reasonable expectation. 

The minister’s second point was about tracking 
benefits. According to the principle of Clayton’s 
case, first the amount of money that is benefit is 
calculated and the amount that is left can be 
arrested. Given that there is case law on that 
process, there should be no need to track benefits 
within bank accounts. 

I would understand the minister’s argument that 
the amendments relate to reserved matters if we 

were attempting to amend a piece of legislation on 
a reserved matter, but we are not—we are dealing 
with diligence, which is a devolved matter. 

I understand and recognise the intentions 
behind Executive amendment 480, but it is a bit 
like the ambulance waiting at the bottom of the 
cliff, in that debtors will have to take the necessary 
action themselves. I would prefer to put the fence 
at the top of the cliff to prevent them from getting 
into difficulty in the first place. That is why I intend 
to press amendment 273. 

The Convener: The question is, that 
amendment 273 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
FOR

Baird, Shiona (North East Scotland) (Green) 
Matheson, Michael (Central Scotland) (SNP) 
Neil, Alex (Central Scotland) (SNP) 

AGAINST

Baker, Mr Richard (North East Scotland) (Lab) 
Deacon, Susan (Edinburgh East and Musselburgh) (Lab) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
Gillon, Karen (Clydesdale) (Lab) 
May, Christine (Central Fife) (Lab) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 0. 

Amendment 273 disagreed to.

Jackie Baillie: I will not move amendment 316 
in favour of the minister’s amendments on the 
basis that they represent the paramedic at the top 
of the cliff rather than the ambulance at the 
bottom. 

Amendment 316 not moved.

Amendments 451 and 452 moved—[Allan 
Wilson]—and agreed to.

Christine May: I will not move amendment 443 
for a reason that is similar to Jackie Baillie’s. My 
paramedic and my ambulance are together, 
waiting to see where they are most needed. 

Amendment 443 not moved.

Amendment 453 moved—[Allan Wilson]—and 
agreed to.

The Convener: Amendment 454, in the name of 
the minister, is grouped with amendments 457, 
460 to 462, 464 to 466 and 468. 

Allan Wilson: As I have said, arrestment can 
freeze common property, such as a husband and 
wife’s joint bank account, for the debt of only one 
party. In addition, mistakes can happen and an 
arrestment may freeze in error property that 
belongs to someone other than the debtor. The 
law allows anyone who claims that all or part of 
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the arrested property belongs to them to raise a 
court action known as a multiplepoinding. 

At a multiplepoinding the court will want to hear 
from anyone with an ownership interest, but if it 
agrees that the claim is a good one, the property 
will be released as needed. A multiplepoinding is 
well suited to complex cases with multiple 
claimants, but it is a slow and expensive way for, 
for example, a wife to get her share of a bank 
account released from arrestment. 

In other parts of the bill, we allow people who 
claim ownership of attached property to make a 
summary application to the courts for release or 
restriction of the arrestment. The owners of 
arrested property should have that same right. The 
amendments in the group will deliver that 
objective. 

Amendment 454 provides that an arrestee must 
disclose information about arrested property or 
funds to a third party whom the arrestee is aware 
has or claims to have an interest. 

Amendments 457 and 460 have the effect of 
suspending the operation of the new provision for 
automatic release of funds to the creditor if a third 
party claims partial or whole ownership of attached 
funds and objects to the court. 

Amendment 461 puts part of new section 73K of 
the Debtors (Scotland) Act 1987 into a new 
section 73KA, which will deal with the objection 
process. It also sets out the new third-party right to 
object to release. 

Amendments 462 and 465 are minor changes 
consequential on other amendments. 

The effect of amendments 464 and 466 is to 
ensure that any notice of objection to automatic 
release made by someone other than a third party 
must also be given to a third party with an interest. 

Amendment 468 sets out a new ground for 
objection to automatic release: that the funds 
attached are owned solely or in common by a third 
party. That ground can be relied upon by any 
objector. 

I move amendment 454. 

Amendment 454 agreed to.

The Convener: Amendment 455, in the name of 
the minister, is grouped with amendments 459, 
481 and 482. 

Allan Wilson: The amendments in the group 
will clarify the way in which the bill deals with 
mandates. 

The typical mandate is a written instruction by 
the debtor telling the arrestee to release the 
attached property to the creditor. Mandates have 
grown up over the years as an informal way of 

getting round the fact that arrestment is a freeze 
diligence and that the only way to release funds 
provided by existing law is a decree in an action of 
furthcoming. 

In most cases no one wants to go to the trouble 
and cost of a new court action. The debtor is 
willing to release the attached funds and the 
arrestee merely wants some reassurance that 
there will be no claim against them for doing so 
without a court order. 

The mandate provides that reassurance. It is a 
useful tool that can accelerate automatic release, 
so new section 73N of the Debtors (Scotland) Act 
1987 act will put the practice on a statutory 
footing. 

Amendments 455 and 459 make it clear that a 
bank can act on a mandate to accelerate the 
automatic release process under section 73H of 
the 1987 act. 

Amendments 481 and 482 take out the 
references to the debtor in section 73N of the 
1987 act. That is to reflect the fact that a mandate 
can also be signed by a person with an interest in 
the fund who is not the debtor, for example a joint 
account holder who does not object to the creditor 
being paid. 

That will enable the new law to be consistent 
with current good practice. For example, it will be 
possible to use the power in section 73N to reflect 
the fact that an attached fund should only be 
released if all joint account holders sign a 
mandate. 

I move amendment 455.

Amendment 455 agreed to.

Amendments 456 and 457 moved—[Allan 
Wilson]—and agreed to.

16:45 
The Convener: Amendment 458, in the name of 

the minister, is grouped with amendment 480. 

Allan Wilson: No one enjoys having their 
property seized by a creditor and taken away to 
pay a debt, but both creditors and debtors have 
rights. People who can pay their debts must be 
made to do so, and diligence must be tough 
enough to be effective. Toughness is one thing, 
but harshness is another. Therefore, there should 
be a fair balance between debtors and creditors 
during all stages of diligence, and undue 
harshness should be addressed. As I have said 
before, the provisions on arrestment in the bill 
require some modification to deliver that objective 
better. 

The amendments will enable the sheriff to 
maintain that fair balance by giving the court the 
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power, on application by the debtor, to order that 
an unduly harsh arrestment will cease to have 
effect wholly or partially in any case. When funds 
belonging to a debtor who is an individual are 
attached, the court will be able to take account of 
undue harshness not only on the debtor, but on 
the debtor’s spouse, partner or children. 

Amendment 458 provides that arrested funds 
belonging to an individual will not be paid to the 
creditor under automatic release when the court is 
asked to make an order in respect of an unduly 
harsh arrestment. Amendment 480 enables the 
court to make an order that such an arrestment 
will cease to have effect in whole or in part and 
that all or an appropriate amount of the funds or 
moveable property attached by the arrestment will 
be released to the debtor. 

In considering an application, the court is 
required to have regard to all the circumstances of 
the case. Therefore, the amendments are much 
wider in scope than the amendments on 
arrestment of benefits and tax credits that we 
debated earlier. For example, the court can take 
into account the effect on the debtor of a “double 
diligence”. I know that the committee has a long-
standing concern about the harshness that is 
experienced by debtors whose income is arrested 
and who then pay their protected income into their 
bank only to find that what is left is then frozen by 
an arrestment. 

Importantly, the court must also take into 
account the source of funds in an individual’s bank 
account when it is arrested. Therefore, in the case 
of a debtor who is in receipt of benefits or tax 
credits, the court will require to consider the effect 
of the arrestment on the debtor and the debtor’s 
close family. The court will also be able to 
consider whether an arrestment is unduly harsh on 
debtors who are on low incomes or who are in 
particular financial difficulties and are not eligible 
for state benefits. 

The amendments deliver the necessary 
improvements that lie within the power of the 
Parliament. They offer a pragmatic solution that 
caters for all the circumstances in which an 
arrestment causes undue hardship, not just the 
circumstances that are covered by the 
amendments that we debated earlier. To extend 
the ambulance analogy, I suggest that this is a 
national health service community health provision 
rather than an accident and emergency service. 
The amendments also bring the changes to 
arrestment into line with similar debtor protections 
in other parts of the bill, including money 
attachment and land attachment. 

I move amendment 458. 

Christine May: I seek assurances from the 
minister on several points. If assurances cannot 

be given to the committee today, I hope that the 
points that I raise will be taken on board and 
considered for stage 3 amendments. 

First, I hope that the agreement that lay 
representation will be available in cases of 
sequestration will also extend to this provision and 
that applications will be fast-tracked so that there 
is no undue delay. I take the point that Michael 
Matheson made about people discovering on a 
Friday afternoon that no funds are available for the 
whole of the weekend.  

Secondly, I seek reassurance that the court 
procedure will be free to the debtor. The 
procedure is intended to protect debtors and it 
would be ironic if it incurred a charge. 

Thirdly, I ask for reassurance that the intimation 
of the order will be free to the debtor. I understand 
that similar provisions have meant that if a sheriff 
clerk intimates an order, it is free but that if sheriff 
officers are used, a charge is incurred. 

Those are the key points on which I seek 
reassurance. 

The Convener: I know that other members are 
seeking clarification, but I think that it would be 
easier for the minister to deal with members’ 
points as they arise. Are you happy with that, 
minister? 

Allan Wilson: Okay. That is fine. The new 
process is designed to be a fast-track, simplified 
procedure. We will have to look at the court rules 
in relation to the process, but that is the intention. 

Christine May’s amendment 443 says that a 
debtor who applies for her proposed arrestment 
restriction order can be supported by a lay 
representative. That is a good idea. A debtor could 
struggle to explain their case in such intimidating 
circumstances. No matter how good that case is, it 
might be hard to find a lawyer who can go to court 
for them. We should make it possible for an advice 
worker to help the debtor to make an application of 
this kind. Therefore, I propose to lodge an 
amendment at stage 3 that will make it possible for 
court rules to set out the circumstances in which a 
lay representative can appear in court in 
arrestment cases. That is a little bit different from 
what is proposed in amendment 443, but it is 
consistent with provisions in other acts, including 
section 43 of the Debt Arrangement and 
Attachment (Scotland) Act 2002, and I hope that 
members will agree that it meets the aim of 
empowering the debtor in what might otherwise be 
intimidating circumstances.  

Christine May: And on the potential cost to the 
debtor? 

Allan Wilson: I will look at that in context.  
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Jackie Baillie: I have two points of clarification 
and a suggestion. Will you confirm that legal aid 
will continue to be available? We would all 
acknowledge that not everyone will necessarily go 
through an advice agency, however much we 
might want them to. Further, could you confirm, for 
the record, that the Executive specifically regards 
the arrestment of benefits to be unduly harsh? 

My suggestion is based on the fact that, given 
that the courts need to take account of the source 
of the funds, somebody somewhere is going to 
have to identify them. Perhaps, in this new age of 
technology, the minister will commit to working 
with the banks to ensure that, at some point in 
future, we have in place a policy that enables that 
to happen.  

The Convener: Minister, would you like to deal 
with those specific points? 

Allan Wilson: On the arrestment of benefits or 
tax credits, I say, for the avoidance of doubt, that 
the court will be required to consider any unduly 
harsh effect on the debtor and the debtor’s close 
family.  

What was the first point that you asked about? 

Jackie Baillie: Will legal aid still be available? 

Allan Wilson: Yes. People will need to apply for 
legal aid and acceptance of the application will 
depend on the circumstances.  

Jackie Baillie: And what of my suggestion, 
which I was hoping to tantalise you with? Given 
that courts will have to identify the source of the 
funds, a means of doing so will have to be found. 
One wonders whether, in this age of new 
technology, you might make a commitment to 
working with the banks to consider developing a 
system of doing so. 

Allan Wilson: We will consider the issue, which 
we have been discussing with the banks. I 
understand that their position is that the debtor 
could get the relevant information from them and 
take it to the courts. If there is a technological way 
of accelerating or simplifying the process, we 
would be happy to discuss it.  

The Convener: So, Jackie has tantalised the 
minister.  

Jackie Baillie: Excellent.  

The Convener: Would you like to sum up, 
minister? 

Allan Wilson: I think that we all share a 
common purpose in this regard. We are all here to 
help to deliver legislation that is fit for purpose and 
which assists debtors and creditors in a fair and 
just manner. 

Amendment 458 agreed to.

Amendments 459 to 466 moved—[Allan 
Wilson]—and agreed to. 

The Convener: Amendment 467, in the name of 
the minister, is grouped with amendments 476 to 
478. 

Allan Wilson: The amendments in this group 
clarify new sections 73K(3)(a) and 73M that 
section 192 inserts into the Debtors (Scotland) Act 
1987 to provide consistency with other parts of the 
bill. They make clear the difference between what 
is invalid and what is incompetent or irregular in 
respect of arrestments and warrants for 
arrestment in certain circumstances. 

A warrant for arrestment is either valid or 
invalid—for example, a warrant that is granted 
against the wrong debtor is an invalid warrant—
and the arrestment itself might be incompetent or 
irregular. Those categories cover issues that are 
wider than formal validity. For example, an 
arrestment on an invalid warrant would be 
incompetent, but so would an arrestment in a case 
in which the creditor has failed to provide the 
debtor with a debt advice and information 
package.  

Although the distinctions are technical, they are 
clearly important, as invalidity, incompetence and 
irregularity are all grounds on which a debtor can 
object to the automatic release of attached funds. 
Amendment 467 clarifies the drafting in new 
section 73K(3)(a), which provides further 
procedure for people who wish to object to 
automatic release. Amendments 476 to 478 clarify 
the drafting of new section 73M, which provides 
that an arrestee who acts in good faith is not liable 
to the debtor for loss that is caused by the 
automatic release of attached funds. 

I move amendment 467. 

Amendment 467 agreed to.

Amendment 468 moved—[Allan Wilson]—and 
agreed to.

The Convener: Amendment 469, in the name of 
the minister, is in a group on its own. 

Allan Wilson: Amendment 469 is intended to 
ensure that objections to automatic release, 
common-law court remedies such as a 
multiplepoinding or a furthcoming and hardship 
applications all work together. That will reduce the 
overlap between different rights and limit the 
number of cases in which more than one 
application is made to the courts. The amendment 
will limit the circumstances in which any person, 
whether they are the holder of the funds—the 
arrestee—the debtor or a third party with sole or 
common ownership claims, can object to 
automatic release and raise a separate court 
action about the same property.  
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Two exceptions to that general rule are set out 
in the amendment. The first is that an objector 
may be a party to another action if someone else 
has raised it, as it would be unfair to prevent them 
from defending their rights in that action. The 
second is that the objector may raise another 
action if the court decides to suspend the objection 
application. We are proposing an amendment—
which is to be debated in a later group—to give 
the court power to suspend an application when 
appropriate. 

Amendment 469 provides that a debtor who 
objects to automatic release can also apply to the 
sheriff for an order for release of arrested property 
on the ground that it is unduly harsh. If 
appropriate, the sheriff may deal with the objection 
and the hardship application at one hearing. 

I move amendment 469. 

Amendment 469 agreed to.

The Convener: Amendment 470, in the name of 
the minister, is grouped with amendments 472 to 
475. 

Allan Wilson: The committee has already 
debated the amendments that are intended to 
provide a quick route into court for any third party 
who claims ownership of attached funds by 
objecting to automatic release under new section 
73H of the Debtors (Scotland) Act 1987. The 
amendments in this group will change new section 
73L of that act, which provides for hearings on a 
notice of objection. If agreed, they will ensure that 
the court is able to take due account of competing 
claims to the attached fund. 

Amendment 470 paves the way for amendment 
474. It makes subsection (1) of new section 73L of 
the 1987 act subject to proposed new subsection 
(3A), which amendment 474 will introduce. 

Amendment 472 provides for all persons with an 
interest in the attached fund to be able to make 
their case to the court if they wish. 

Amendment 473 clarifies that the sheriff can still 
order the release of attached funds if the objection 
application is rejected after the 14-week period for 
automatic release under new section 73H. 

Amendment 474 has the effect that the sheriff 
will suspend proceedings on an objection when an 
action of multiplepoinding or other court 
proceeding is more appropriate or is raised by 
someone who has not objected to automatic 
release. That will allow complex issues to be 
resolved through a more appropriate procedure. 

Amendment 475 provides for intimation by the 
objector of any orders made by the sheriff under 
new section 73L and for any objector to be able to 
appeal to the sheriff principal on a point of law 

within 14 days of any decision of the sheriff on the 
objection application. 

I move amendment 470. 

Amendment 470 agreed to.

Amendments 471 to 478 moved—[Allan 
Wilson]—and agreed to.

17:00 
The Convener: Amendment 479, in the name of 

the minister, is grouped with amendment 483. 

Allan Wilson: Arrestees hold funds or property 
that is frozen by an arrestment. They are not party 
to any dispute between the creditor and the debtor 
and therefore may not know if, for example, an 
arrestment is invalid due to a mistake in a court 
decree. However, debtors are entitled to claim 
damages for any loss that they suffer if funds or 
property are released when they should not have 
been.  

It would be unfair to arrestees to hold them 
responsible for something about which they may 
not have known, but that does not affect any right 
that a debtor may have to seek redress from a 
creditor. The bill protects arrestees who act in 
good faith from claims for loss by debtors if 
attached funds or property are released to 
creditors when they should not have been. It does 
not protect arrestees from similar claims by third 
parties with an interest in attached funds or 
property but it should. Therefore, amendment 479 
extends to claims by third parties the good-faith 
protection for arrestees against claims by debtors 
following payments to creditors under automatic 
release, and amendment 483 extends to claims by 
third parties the good-faith protection against 
claims by debtors if funds are paid or property is 
released to creditors under a mandate. 

I move amendment 479. 

Amendment 479 agreed to.

Amendments 480 to 483 moved—[Allan 
Wilson]—and agreed to.

Section 192, as amended, agreed to.

The Convener: That concludes consideration of 
amendments for today and concludes our 
meeting. I will see members next week. 

Meeting closed at 17:02.
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Bankruptcy and Diligence etc. (Scotland) Bill 

8th Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 31 to 42 Section 197 
Schedule 4 Sections 1 to 30 
Schedule 1 Section 43 
Schedule 2 Sections 44 to 184 
Schedule 3 Sections 185 to 196  

Sections 198 to 203 Schedules 5 and 6 
Section 204 Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 194 

Allan Wilson 

487 In section 194, page 136, line 32, leave out <conferring a preference in favour of the landlord> 
and insert <; and 

(  ) ranks accordingly> 

Allan Wilson 

488 In section 194, page 137, line 20, leave out <(9) (except subsections (5) to (7))> and insert <(3), 
(8) and (9)> 

Allan Wilson 

489 In section 194, page 137, line 22, leave out <to (9) (except subsections (5) to (7))> and insert <, 
(8) and (9)> 

Allan Wilson 

490 In section 194, page 137, line 23, leave out <was created> and insert <arose> 

Allan Wilson 

491 In section 194, page 137, line 36, leave out <has the same meaning as in section 45 of the 2002 
Act> and insert <includes— 

(  ) a mobile home or other place used as a dwelling; and 

(  ) any other structure or building used in connection with the dwellinghouse> 
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Before section 196 

Allan Wilson 

492 Before section 196 insert— 

<Debt payment programmes with debt relief

(1) The 2002 Act is amended as follows. 

(2) In section 2 (debt payment programmes)— 

(a) after subsection (1) insert— 

“(1A) Subsection (1) above is subject to any provision in regulations made under 
section 7A(1) below.”; and 

(b) in subsection (4), after “section 7(1)” insert “or 7A(1)”. 

(3) After section 7 insert— 

“7A Debt payment programmes: power to make provision about debt relief

(1) The Scottish Ministers may, by regulations, make such further provision as 
they think fit in connection with debt payment programmes for the purposes 
of—

(a) enabling such programmes to provide for the payment of part only of 
money owed by debtors; and 

(b) on the completion of such programmes or otherwise, enabling any 
liability of debtors to pay any part of such money owed as is outstanding 
to be discharged. 

(2) The regulations may, in particular, make provision about— 

(a) the minimum proportion or percentage of debts which shall be paid 
under such debt payment programmes; 

(b) without prejudice to section 7(2)(h) to (j) above, the consent of creditors 
for the purposes of section 2(4) above (including the circumstances in 
which consent by a majority by number or in value shall be sufficient); 

(c) the effect of such programmes on debtors’ liabilities for interest, fees, 
penalties and other charges in relation to debts being paid under such 
programmes; 

(d) the effect of such programmes on the rights of creditors to charge 
interest, fees, penalties or other charges in relation to debts being paid 
under such programmes; 

(e) circumstances in which, on completion of such programmes or 
otherwise, any liability of debtors to pay— 

(i) part of any debts as are outstanding; or 

(ii) any interest, fees, penalties or other charges in relation to such 
debts,

 is to be discharged. 

(3) Subsections (3) and (4) of section 7 above apply for the purposes of regulations 
under this section as they apply for the purposes of regulations under 
subsection (1) of that section.”. 
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(4) In section 62 (regulations and orders)— 

(a) in subsection (3), for “of this Act”, where those words second occur, substitute 
“above or regulations made under section 7A above”; and 

(b) in subsection (4), after “section 7 above” insert “, any regulations made under 
section 7A above”.> 

Section 196 

Allan Wilson 

493 In section 196, page 138, line 36, after <is> insert <further> 

Allan Wilson 

494 In section 196, page 138, line 38, at end insert— 

<(  ) In section 3 (application by debtor for approval of debt payment programme), after 
subsection (2) insert— 

“(3) Subsections (1) and (2) above are subject to any contrary provision in 
regulations made under section 7(1) below.”.> 

Allan Wilson 

495 In section 196, page 139, line 2, at end insert— 

<(  ) In section 7(2) (examples of provision that may be made by regulations under section 
7(1))—

(a) after paragraph (b) insert— 

“(ba) circumstances in which some or all of the functions of a money adviser 
under section 3 above may instead be carried out by an approved 
intermediary; 

(bb) circumstances in which a debtor is entitled to make an application for the 
approval, or the variation, of a debt payment programme where the 
debtor has not obtained advice under section 3(1) above; 

(bc) the manner in which— 

(i) the seeking of the consent of creditors to applications for approval 
of debt payment programmes; or 

(ii) the making of such applications, 

 affects the rights and remedies of creditors or other third parties;”;  

(b) after paragraph (s) insert— 

“(sa) the class of person who may act as an approved intermediary;”; and 

(c) after paragraph (u) insert— 

“(ua) the functions of an approved intermediary;”. 

(  ) In section 9(1) (interpretation), before the definition of “money adviser” insert— 
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 ““approved intermediary” means any person, not being a money adviser, 
who has been approved by the Scottish Ministers as a person who may 
give advice to a debtor for the purposes of section 3(1) above;”.> 

Section 198 

Allan Wilson 

496 In section 198, page 141, line 6, leave out <make provision> and insert <provide> 

Allan Wilson 

497 In section 198, page 141, line 8, leave out <for the powers> and insert <about the functions> 

Allan Wilson 

498 In section 198, page 141, line 11, leave out <for> and insert <about> 

Allan Wilson 

499 In section 198, page 141, line 13, leave out <for> and insert <about> 

Allan Wilson 

500 In section 198, page 141, line 13, after <creditor> insert <; and 

(  ) such other persons as the regulations may prescribe> 

Allan Wilson 

501 In section 198, page 141, line 13, after <creditor;> insert— 

<(  ) provide for unauthorised use or disclosure of such information to be an offence;> 

Allan Wilson 

502 In section 198, page 141, line 17, at end insert— 

<(3A) A person who commits an offence under regulations made under subsection (1) above is 
liable to such penalties, not exceeding the penalties mentioned in subsection (3B) below, 
as are provided for in the regulations. 

(3B) Those penalties are— 

 (a) on summary conviction, imprisonment for a term not exceeding 12 months or a 
fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, imprisonment for a term not exceeding 2 years or a 
fine or both.> 

Allan Wilson 

503 In section 198, page 141, line 24, leave out subsection (6) 
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Allan Wilson 

504 In section 198, page 141, line 26, at end insert— 

<(  ) The Scottish Ministers may by order modify, for the purposes of this section, the 
definitions of “decree” and “document of debt” in section 199 of this Act by— 

(a) adding types of decree or document to; 

(b) removing types of decree or document from; or 

(c) varying the description of, 

 the types of decree or document to which those definitions apply.> 

Section 199 

Allan Wilson 

220 In section 199, page 142, line 26, leave out <“messenger of court”> and insert <“judicial 
officer”>

After section 199 

Allan Wilson 

485 After section 199 insert— 

<Execution of diligence: electronic standard securities 

Registration and execution of electronic standard securities 
(1) The Requirements of Writing (Scotland) Act 1995 (c. 7) is amended as follows. 

(2) In section 6(1) of that Act (recording and registration of documents), after “subsection 
(3) below” insert “and section 6A of this Act”. 

(3) After section 6 of that Act insert— 

“6A Registration for preservation and execution of electronic standard 
securities

(1) This section applies where an electronic document, which creates a standard 
security over a real right in land, is presumed under section 3A of this Act to 
have been authenticated by the granter. 

(2) An office copy of the electronic document may be registered for preservation 
and execution in the Books of Council and Session or in the sheriff court 
books.

(3) An office copy so registered is to be treated for the purposes of executing any 
diligence (including, for the avoidance of doubt, for the purposes of sections 1 
and 2 of the Writs Execution (Scotland) Act 1877 (c. 40)) as if— 

(a) the standard security were created by a document to which section 6(2) 
of this Act applies; and 

(b) the office copy were that document.”.> 
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Section 201 

Allan Wilson 

505 In section 201, page 143, line 6, leave out <and the first regulations under section 198(1)> 

Allan Wilson 

506 In section 201, page 143, line 10, after <Act> insert <; or 

(  ) containing— 

(i) regulations made under section 43(4), 72(1B), 81(2) or 86(7)(b) of this Act; 
or

(ii) the first regulations made under section 198(1) of this Act,> 

Schedule 5 

Allan Wilson 

29 In schedule 5, page 168, line 26, at end insert— 

<( ) In section 7(4) (warrant in extract decree of removing), for the words “forty-eight hours” 
in both places where they occur substitute “14 days”.> 

Allan Wilson 

221 In schedule 5, page 168, line 28, leave out <“messengers of court”> and insert <“judicial 
officers”>

Allan Wilson 

222 In schedule 5, page 168, line 32, leave out <“messenger of court”> and insert <“judicial officer”> 

Allan Wilson 

223 In schedule 5, page 168, line 35, leave out <“messenger of court”> and insert <“judicial officer”> 

Allan Wilson 

224 In schedule 5, page 169, line 1, leave out <“messenger of court”> and insert <“judicial officer”> 

Allan Wilson 

225 In schedule 5, page 169, line 5, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

226 In schedule 5, page 169, line 9, leave out <“messenger of court”> and insert <“judicial officer”> 

Allan Wilson 

227 In schedule 5, page 169, line 12, leave out <“messengers of court”> and insert <“judicial 
officers”>
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Christine May 

444 In schedule 5, page 169, line 31 after <procedure)> insert—  

<(  ) after paragraph (i) insert— 

“(ia) prescribing the procedure to be followed in connection with 
arrestment restriction orders under section 73EA of the Debtors 
(Scotland) Act 1987,”,> 

Allan Wilson 

228 In schedule 5, page 169, line 35, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

507 In schedule 5, page 172, line 25, at end insert— 

<(  ) in subsection (1)(b), after paragraph (iv) insert— 

“(v) a money attachment; 

(vi) a land attachment; 

(vii) a residual attachment,”;> 

Allan Wilson 

508 In schedule 5, page 172, line 26, leave out from <after> to end of line 27 and insert <at beginning 
insert “Subject to subsection (2A) below,”> 

Allan Wilson 

509 In schedule 5, page 172, line 29, leave out <(2A)> and insert— 

<(2A) Where the arrestment which remains in effect as mentioned in subsection (2) 
above is an arrestment such as is mentioned in subsection (1) of section 73H of 
this Act, while the time to pay direction is in effect— 

(a) it shall not be competent to release funds under subsection (2) of that 
section; and 

(b) the period during which the direction is in effect shall be disregarded for 
the purposes of determining whether the period mentioned in subsection 
(3) of that section has expired. 

(2B)>

Allan Wilson 

510 In schedule 5, page 172, line 36, at end insert— 

<(  ) after subsection (5) insert— 

“(5A) Where— 

(a) a time to pay direction is recalled or ceases to have effect as mentioned 
in subsection (5) above; and 

(b) an arrestment such as is mentioned in section 73H(1) of this Act is in 
effect,
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 the clerk of court or sheriff clerk shall intimate the fact of that recall or 
cessation to the arrestee.”.> 

Allan Wilson 

511 In schedule 5, page 173, line 9, after <place;> insert— 

<(aa) money owned by the debtor has been attached and removed;> 

Allan Wilson 

512 In schedule 5, page 173, line 9, at end insert— 

<(  ) for paragraph (c) and the word “or” immediately preceding it substitute— 

“(c) land owned by the debtor has been attached and an order under section 
86(2) of the Bankruptcy and Diligence etc. (Scotland) Act 2006 (asp 00) 
(in this Part, the “2006 Act”) granting warrant for sale of the land has 
been made but that warrant has not yet been executed; or 

(d) property owned by the debtor has been attached by residual attachment 
and a satisfaction order under section 124(2) of the 2006 Act has been 
made but not yet executed,”> 

Allan Wilson 

513 In schedule 5, page 173, line 15, at end insert— 

<(  ) In section 6 (application for time to pay order), in subsection (6), leave out paragraph (b) 
and the word “and” immediately preceding it and insert— 

“(b) serve on— 

(i) the creditor; and 

(ii) where an arrestment such as is mentioned in section 73H(1) of this 
Act is in effect, the arrestee, 

 a copy of the interim order; and 

(c)  serve on the creditor a copy of any order under subsection (4) above.”. 

(  ) In section 7 (disposal of application for time to pay order), in subsection (4)(a), for “and 
the creditor” substitute “, the creditor and, where an arrestment such as is mentioned in 
section 73H(1) of this Act is in effect, the arrestee”.> 

Allan Wilson 

514 In schedule 5, page 173, line 19, at end insert— 

<(  ) in paragraph (a), for “auction any articles which have been attached” 
substitute “give, in relation to any articles which have been attached, notice 
of an auction under section 27(4) of the Debt Arrangement and Attachment 
(Scotland) Act 2002 (asp 17)”; 

(  ) after paragraph (a) insert— 

“(aa) to execute a money attachment;”; 

(  ) in paragraph (c), at the beginning insert “subject to subsection (1A) 
below,”; and 
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(  ) for paragraph (d) substitute— 

“(d) subject to subsection (1B) below, to register, under section 72(1)(c) of 
the 2006 Act, a notice of land attachment; 

(e) subject to subsection (1C) below, to apply, under section 118(1) of the 
2006 Act, for a residual attachment order.”; 

(  ) after subsection (1) insert— 

“(1A) Where the arrestment mentioned in subsection (1)(c) above is an arrestment 
such as is mentioned in subsection (1) of section 73H of this Act, while the 
interim order is in effect— 

(a) it shall not be competent to release funds under subsection (2) of that 
section; and 

(b) the period during which the order is in effect shall be disregarded for the 
purposes of determining whether the period mentioned in subsection (3) 
of that section has expired. 

(1B) Where, before the interim order is made— 

(a) a notice of land attachment is registered, it shall not be competent to take 
any steps other than— 

(i) serving, under subsection (3) of section 72 of the 2006 Act, a copy 
of that notice; and 

(ii) registering, under subsection (4) of that section, a certificate of 
service; or 

(b) a land attachment is created, it shall not be competent to make, under 
section 86(2) of the 2006 Act, an order granting a warrant for sale of the 
attached land. 

(1C) Where, before the interim order is made, a residual attachment order has been 
made, it shall not be competent— 

(a) to take any steps other than serving, under section 121(1) of the 2006 
Act, a schedule of residual attachment; or 

(b) to make, under section 124(2) of the 2006 Act, a satisfaction order.”.> 

Allan Wilson 

515 In schedule 5, page 173, line 20, at end insert— 

<(  ) in subsection (1)(b), after paragraph (iv) insert— 

“(v) a money attachment; 

(vi) a land attachment; 

(vii) a residual attachment,”;> 

Allan Wilson 

516 In schedule 5, page 173, line 21, leave out from <after> to <(ca)> in line 22 and insert <for 
paragraph (c) substitute— 

“(c) where a notice of land attachment has been registered under section 72(1)(c) of 
2006 Act, shall make an order prohibiting the taking of any steps other than— 
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(i) the serving, under subsection (3) of that section, of a copy of the notice; 
and

(ii) the registration, under subsection (4) of that section, of a certificate of 
service;

(ca) where a residual attachment order has been made under section 120(2) of the 
2006 Act, shall make an order prohibiting the taking of any steps other than the 
serving, under section 121(1) of the 2006 Act, of a schedule of residual 
attachment; 

(cb) ”> 

Allan Wilson 

517 In schedule 5, page 173, line 22, at end insert— 

<(  ) after subsection (2) insert— 

“(2A) While a time to pay order is in effect, it shall not be competent in respect of the 
debt—

(a) to make, under section 86(2) of the 2006 Act, an order granting warrant 
for sale of attached land; or 

(b) to make, under section 124(2) of the 2006 Act, a satisfaction order.”.> 

Allan Wilson 

518 In schedule 5, page 173, line 26, at end insert— 

<(  ) at the beginning insert “Subject to subsection (4A) below,”; and> 

Allan Wilson 

519 In schedule 5, page 173, line 27, leave out <(2)(ca)> and insert <(2)(cb)> 

Allan Wilson 

520 In schedule 5, page 173, line 27, leave out from <and> to end of line 29 and insert— 

<(  ) after subsection (4) insert— 

“(4A) Where, in relation to an arrestment such as is mentioned in subsection (1) of 
section 73H of this Act, the sheriff does not exercise the power conferred on 
him by subsection (2)(e) above to recall that arrestment, he shall make an 
order—

(a) prohibiting, while the time to pay order is in effect, the release of funds 
under subsection (2) of section 73H of this Act; and 

(b) providing that the period during which the time to pay order is in effect 
shall be disregarded for the purposes of determining whether the period 
mentioned in subsection (3) of that section has expired.”.> 

Allan Wilson 

521 In schedule 5, page 173, line 30, leave out <(2)(ca)> and insert <(2)(cb)> 

175



11

Allan Wilson 

522 In schedule 5, page 173, line 30, after <(e)”;> insert— 

<(  ) in subsection (7), after paragraph (b) insert “; and 

(c) where any order under subsection (4A) above is made in relation to an 
arrestment such as is mentioned in section 73H(1) of this Act is in effect, 
intimate that order to the arrestee.”;> 

Allan Wilson 

523 In schedule 5, page 173, line 39, at end insert— 

<(  ) In section 13 (saving of creditor’s rights and remedies), in the full-out words to 
subsection (2), for “poinding”, in any place where it occurs, substitute “attachment”.> 

Allan Wilson 

484 In schedule 5, page 174, line 12, at end insert— 

<(  ) after the definition of “current maintenance”, insert— 

 ““debt advice and information package” has the meaning given to it in 
section 47(4) of this Act;”;> 

Allan Wilson 

229 In schedule 5, page 174, line 17, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

230 In schedule 5, page 175, line 26, leave out <Messengers of Court> and insert <Judicial Officers> 

Allan Wilson 

440 In schedule 5, page 176, line 3, at end insert— 

<The Criminal Procedure (Scotland) Act 1995 (c. 46) 

      In section 221 of the Criminal Procedure (Scotland) Act 1995 (fines: recovery by civil 
diligence), in subsection (1)(a)— 

(  ) for “the execution of an arrestment and the attachment of articles belonging to 
him” insert— 

“(i) the execution of an arrestment; 

(ii) the attachment of articles belonging to him; and 

(iii) the execution of a money attachment,”; and 

(  ) after “attachment”, where it second occurs, insert “or the money attachment”.> 

Allan Wilson 

272 In schedule 5, page 176, line 24, at end insert— 

<The Scottish Public Services Ombudsman Act 2002 (asp 11)
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In Part 2 of schedule 2 to the Scottish Public Services Ombudsman Act 2002 (Scottish 
public authorities), after paragraph 37 insert— 

“37A The Scottish Civil Enforcement Commission”.> 

Allan Wilson 

441 In schedule 5, page 177, leave out lines 9 and 10 

Allan Wilson 

442 In schedule 5, page 177, line 12, at end insert— 

<(d) where the debtor is an individual, the creditor has, no earlier than 12 
weeks before taking any steps to execute the attachment, provided the 
debtor with a debt advice and information package.> 

Allan Wilson 

524 In schedule 5, page 178, line 3, at end insert— 

<(  ) In section 34 (articles belonging to third parties), in subsection (1)(b)(ii), for “so 
satisfied” substitute “satisfied that the claim is valid”.> 

Allan Wilson 

231 In schedule 5, page 178, line 16, leave out <messenger of court> and insert <judicial officer> 

Allan Wilson 

232 In schedule 5, page 178, line 30, at end insert— 

<The Civil Partnership Act 2004 (c.33)

In section 103(6) of the Civil Partnership Act 2004 (warrant to enter premises), for 
“messenger-at-arms or sheriff officer” substitute “judicial officer”.> 

Schedule 6 

Allan Wilson 

31 In schedule 6, page 179, line 8, at end insert— 

<Ejection Caution Act 1594 (c.27)  The whole Act. 
(Act of the Parliaments of Scotland)> 

Allan Wilson 

525 In schedule 6, page 180, line 13, at end insert— 

   <In section 40, the word “officers,”.> 

Allan Wilson 

88 In schedule 6, page 181, line 33, after <adjudication”;> insert < in subsection (3)(a), the words “, 
or by virtue of paragraph 11 of Schedule 4 to,”;> 
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Allan Wilson 

89 In schedule 6, page 184, line 2, after <commissioners,”> insert <and in paragraph (c), the words 
“if there are no commissioners”> 

Allan Wilson 

526 In schedule 6, page 185, line 36, leave out <; and subsection (5)(c)> 

Allan Wilson 

527 In schedule 6, page 185, leave out line 38 and insert— 

   <Section 8(3).> 

Allan Wilson 

528 In schedule 6, page 185, line 39, leave out <subsection (2)(c);> 

Section 204 

Allan Wilson 

486 In section 204, page 143, line 28, after <section> insert <and sections 201 and 202> 

Long Title 

Allan Wilson 

233 In the long title, page 1, line 3, leave out <messengers of court> and insert <judicial officers> 
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Bankruptcy and Diligence etc. (Scotland) Bill 

8th Groupings of Amendments for Stage 2 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 
a list of any amendments already debated. 

Groupings of amendments 

Landlord’s hypothec
487, 488, 489, 490, 491 

Debt payment programmes with debt relief
492, 493 

Debt payment programmes: regulations
494, 495 

Information disclosure
496, 497, 498, 499, 500, 501, 502, 504 

Regulations: procedure
503, 505, 506 

Registration and execution of electronic standard securities
485

Effect of time to pay on diligence
507, 508, 509, 510, 511, 512, 513, 514, 515, 516, 517, 518, 519, 520, 521, 522, 523, 
526, 527, 528 

Money attachment competent to enforce payment of fine
440

Minor and technical amendments
524, 525, 486 
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Amendments already debated 
With 111 – 220, 221, 222, 223, 224, 225, 226, 227, 228, 229, 230, 231, 233 
With 20 – 29, 31 
With 112 – 272 
With 125 – 232 
With 48 – 88, 89 
With 317 – 441, 442 
With 447 – 484 
With 273 – 444 
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ENTERPRISE AND CULTURE COMMITTEE

EXTRACT FROM THE MINUTES

26th Meeting, 2006 (Session 2)

Tuesday 7 November 2006 

Present:

Shiona Baird Richard Baker
Susan Deacon Murdo Fraser 
Karen Gillon Mr Stewart Maxwell 
Christine May (Deputy Convener) Alex Neil (Convener)
Mr Jamie Stone

Also present: Dennis Canavan, Allan Wilson (Deputy Minister for Enterprise and 
Lifelong Learning).

Bankruptcy and Diligence etc. (Scotland) Bill: The Committee considered the Bill 
at Stage 2 (Day 8).

The following amendments were agreed to (without division): 487, 488, 489, 490, 
491, 492, 493, 494, 495, 496, 497, 498, 499, 500, 501, 502, 503, 504, 220, 485, 505, 
506, 29, 221, 222, 223, 224, 225, 226, 227, 228, 507, 508, 509, 510, 511, 512, 513, 
514, 515, 516, 517, 518, 519, 520, 521, 522, 523, 484, 229, 230, 440, 272, 441, 442, 
524, 231, 232, 31, 525, 88, 89, 526, 527, 528, 486 and 233.

Amendment 444 was not moved.

Sections 194, 196, 198, 199 and 201, Schedules 5 and 6, section 204 and the long 
title were agreed to as amended.

Sections 193, 195, 197, 200, 202 and 203 were agreed to without amendment.

The Committee completed Stage 2 consideration of the Bill. 
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Bankruptcy and Diligence etc 
(Scotland) Bill: Stage 2

14:02 
The Convener: The second item on the agenda 

is what should be the final session of our stage 2 
consideration of the Bankruptcy and Diligence etc 
(Scotland) Bill. I welcome to the meeting the 
Deputy Minister for Enterprise and Lifelong 
Learning, Allan Wilson, and his team. We will go 
through the amendments as set out in the 
marshalled list. 

Section 193 agreed to.

Section 194—Abolition of sequestration for 
rent and restriction of landlord’s hypothec

The Convener: Amendment 487, in the name of 
the minister, is grouped with amendments 488 to 
491. 

The Deputy Minister for Enterprise and 
Lifelong Learning (Allan Wilson): The bill 
abolishes the common law diligence of 
sequestration for rent. Such a diligence has 
nothing to do with bankruptcy. Indeed, it works in 
much the same way as the old diligence of 
poinding, except that, in practice, it is much worse 
than poinding ever was. It is used by landlords to 
recover unpaid rent by selling certain types of 
goods kept in leased property. 

Sequestration for rent allows landlords to get 
into property without giving notice to tenants; to 
sell the goods that they find there, even if they 
belong to someone other than the tenant; and to 
have tenants ordered to refurnish the property so 
that the whole process can start again. Such a 
mechanism has no part to play in a modern 
enforcement system, not least because a landlord 
is able to use other diligences to recover unpaid 
rent, such as attachment, which we have 
discussed at length. 

Sequestration for rent can be used to sell only 
goods that are secured by a right known as the 
landlord’s hypothec, which arises automatically 
whenever there is a qualifying lease. The bill 
makes some changes to the hypothec, even 
though it is not a diligence. For example, it 
completes the process of abolishing the hypothec 
over goods in dwelling-houses that was initiated 
by the Debt Arrangement and Attachment 
(Scotland) Act 2002. It also abolishes the 
hypothec over goods owned by a third party. 

The amendments in the group are intended to 
clarify the effect of abolishing sequestration for 
rent and restricting the application of the hypothec. 
Amendment 487 clarifies that the bill does not 
create any new preference for the landlord when 
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competing claims are ranked, and has the effect of 
giving landlords preference only in a bankruptcy or 
a similar process that follows from the fact that the 
hypothec continues as a security. 

Amendments 488 and 489 clarify the effect of 
the transitional arrangements in sections 194(10) 
and 194(11) that are needed as a result of the 
changes made by the bill. Amendment 490 makes 
a small change that is needed to reflect the fact 
that the hypothec is not created by the parties to a 
lease but arises by operation of law. Finally, 
amendment 491 clarifies that the hypothec does 
not arise over any part of a dwelling-house, 
including a garage or any outbuildings. 

I move amendment 487. 

Amendment 487 agreed to.

Amendments 488 to 491 moved—[Allan 
Wilson]—and agreed to.

Section 194, as amended, agreed to.

Section 195 agreed to.

Before section 196

The Convener: Amendment 492, in the name of 
the minister, is grouped with amendment 493. 

Allan Wilson: The debt arrangement scheme is 
a groundbreaking new debt tool that was created 
by the Debt Arrangement and Attachment 
(Scotland) Act 2002. At the moment, the Executive 
supports 80 DAS-approved money advisers, who 
cover most of Scotland and help 190 people to 
manage debts amounting to £2,867,000. 

As we know that the DAS can work, I want to go 
further and make it even better. One way to do 
that—and one way to address one of the money 
advisers’ main concerns about the scheme—is to 
stipulate that the debts in a debt payment 
programme do not need to be paid in full. At 
present, during a programme, creditors can apply 
interest and charges to the debt. However, the 
debtor’s payments may not be enough to cover 
accrued interest and charges, which means that 
they can complete a programme and still be in 
debt. As that makes no sense, there is a strong 
argument for freezing interest when a programme 
is approved. 

We could go further and cancel part of the debt. 
For example, someone with a debt of £10,000 who 
pays £150 a month over five years will repay a 
total of £9,000. I am sure that members will agree 
that five years is a long time, and that perhaps a 
person in that situation should not have to pay the 
last £1,000. 

The best way forward is to introduce a new 
enabling power under the 2002 act. Regulations 
could then sort out the many technical details that 

will need to be resolved if the principle of having 
debt relief in the DAS is agreed. Amendment 492 
seeks to give the Scottish ministers a new power 
to provide for debt relief, which will supplement the 
existing regulation-making power in section 7 of 
the 2002 act. 

Debt relief raises important issues, not least of 
which is the impact on creditors’ rights, and the 
committee rightly has an interest in the detail of 
what the Executive would do with this power. As a 
result, amendment 492 provides for the use of the 
power to be subject to affirmative procedure. If the 
amendment is agreed to, I plan to use the new 
power and to come back to the committee next 
year to ask it to approve regulations that will 
enable interest and charges to be frozen. 

If the freezing of interest is successful—as I 
believe it will be—I will consider using the power to 
cancel debt. Any such move will need careful 
consideration, as one of the major advantages of 
the DAS for debtors is that they can keep their 
homes and other assets. Indeed, we have 
discussed that matter at length. I will therefore 
continue to work with stakeholders to ensure that 
the DAS is an effective debt tool. 

Amendment 493 makes a minor change to 
section 196 that will be needed if amendment 492 
is agreed to and a new section is inserted before 
section 196. As that new section will make the first 
amendment to the 2002 act, section 196 should be 
read as making further amendments to that act. 

I move amendment 492. 

Christine May (Central Fife) (Lab): I am sure 
that the committee welcomes these amendments. 
After all, we recommended the same measures in 
our stage 1 report and were particularly anxious 
that the Executive should implement them. 
However, subsection (3) of the proposed new 
section states: 

“The Scottish Ministers may, by regulations, make such 
further provision as they think fit”. 

The word “may” expresses doubt—something may 
happen only if somebody has the will to do it. Will 
you reassure us that regulations will, rather than 
may, be made? 

The Convener: We will need to refer the bill as 
amended to the Subordinate Legislation 
Committee, because a new power to make 
subordinate legislation is involved. The fact that 
we must do that almost goes without saying. 

Allan Wilson: I have made clear this minister’s 
intent to crystallise the debt and provide for debt 
relief in the future. The word “may” is a technical 
drafting term that is common to most, if not all, 
such legislation. We intend to come back to the 
committee next year with regulations to freeze 
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debt interest. On the basis of the outcome of that 
process, we will consider introducing debt relief. 

Amendment 492 agreed to.

Section 196—Amendments of the Debt 
Arrangement and Attachment (Scotland) Act 

2002

Amendment 493 moved—[Allan Wilson]—and 
agreed to.

The Convener: Amendment 494, in the name of 
the minister, is grouped with amendment 495. 

Allan Wilson: An application to a debt payment 
programme must be made through a DAS-
approved money adviser. The DAS is being 
delivered in partnership with the money advice 
sector and the sector, rather than the Executive, 
trains and accredits money advisers for the DAS. 

The Executive agreed with our partners in the 
sector that 150 approved money advisers would 
be accredited to provide the DAS when the 
scheme went live in November 2004. That was a 
sensible target then and is still sensible now, as it 
will provide full coverage throughout Scotland. The 
DAS has been working for two years and there are 
80 approved advisers. That is disappointing, 
although progress is being made. More worrying is 
the fact that of those 80 advisers, only a third have 
put a client forward for the DAS. 

Money advisers need to learn new skills to 
provide the DAS. Leaders in the money advice 
sector have welcomed the DAS for the very 
reason that it is helping to improve skills 
throughout the sector. Change is a challenge, and 
some people always resist new ways of working. 
The Executive acknowledges that and is looking 
for ways to improve the DAS for front-line advisers 
and their clients. Enabling debt relief, which we 
have discussed, is a key improvement. 

The Executive is strongly committed to working 
with the sector to spread the benefits of money 
advice through the DAS and through other means, 
such as the debt advice and information package. 
I expect those efforts to improve the take-up of the 
DAS by money advisers and their clients. 
However, it may become clear that too few money 
advisers are willing to offer or use the DAS. The 
DAS does not have to be run through a money 
advice gateway, and other measures may be 
needed to ensure full national coverage for the 
scheme. The 2002 act needs to change if that is to 
prove possible. The amendments in the group will 
make the changes that are needed and will enable 
further improvements to the DAS. 

Amendment 494 provides that the requirement 
in section 3 of the 2002 act for a debtor to obtain 
money advice is subject to any contrary provision 
in regulations. Amendment 495 extends the 

regulation-making power in the 2002 act so that 
other approved intermediaries can offer money 
advice, debtors can apply without an adviser or 
intermediary and applying under the DAS can stop 
a creditor taking action against a debtor. 

If the amendments are agreed to, I plan to 
amend the Debt Arrangement Scheme (Scotland) 
Regulations 2004 next year to provide that 
applying for a programme stops enforcement. 
Money advisers and the committee have asked for 
that, and I agree that it will make the DAS a better 
debt tool. 

I move amendment 494. 

14:15 
Murdo Fraser (Mid Scotland and Fife) (Con): 

Amendment 495 refers to approved 
intermediaries. In order to get some clarity, I ask 
the minister to explain what sort of people would 
be approved intermediaries rather than money 
advisers. Given that money advisers have to go 
through a period of training and gain a qualification 
before they can give advice to debtors, who will be 
approved intermediaries? 

Allan Wilson: The term is drawn particularly 
widely. It could include insolvency practitioners or 
a new agency or commission that is charged with 
taking the reform forward. We are stating a policy 
intent. We want the DAS to work, as I suspect you 
do, and we want the benefits to be extended more 
widely to debtors and consequently to creditors. 
The term is drawn widely, but I have given some 
examples. We envisage that the change will 
broaden the scope if the existing money advice 
provision does not pick up as a consequence of 
the changes in the way that we hope. 

Amendment 494 agreed to.

Amendment 495 moved—[Allan Wilson]—and 
agreed to.

Section 196, as amended, agreed to.

Section 197 agreed to.

Section 198—Information disclosure

The Convener: Amendment 496, in the name of 
the minister, is grouped with amendments 497 to 
502 and 504. 

Allan Wilson: A key objective of the bill is to 
improve the quality of information in the 
enforcement system. Section 198 will help to 
deliver that by making it possible for the Scottish 
ministers to make regulations that provide that the 
courts may obtain information about debtors and 
disclose that information to creditors. The aim is to 
enable creditors to target enforcement to good 
effect. For example, a creditor could arrest a 
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debtor’s earnings if they have their employer’s 
details. 

Much useful information is held by United 
Kingdom Government departments. With that in 
mind, the Executive is working with the UK 
Government to extend a national information 
disclosure scheme to Scotland. The committee 
welcomed that approach after hearing evidence 
from organisations that have an interest in the 
matter, such as Citizens Advice Scotland. The bill 
deals with the information order element of the 
scheme for Scotland and regulations will provide 
for applications to our courts, the processing of 
information by the courts and similar matters. 

A tribunals, courts and enforcement act will 
create a framework for obtaining information from 
UK Government departments such as the 
Department for Work and Pensions. That element 
of the framework will be replicated for, or extended 
to, Scotland. The UK Government published the 
draft Tribunals, Courts and Enforcement Bill in 
July and it will be introduced to Westminster as 
soon as is practicable. The amendments in the 
group make the changes that are needed to 
ensure that the Scottish order-making part of the 
scheme remains in step with what our UK partners 
are doing. 

Amendment 496 is a minor amendment for 
consistency. Amendments 498 and 499 slightly 
extend the scope of the powers in section 198. 
Amendment 497 extends the power to make 
regulations in section 198 so that it covers the 
functions of a sheriff under the scheme, to the 
effect that regulations will be able to make 
provisions on the powers and duties of the sheriff. 

Amendments 500 to 502 have the effect that 
regulations made under section 198 may provide 
for an offence of unauthorised disclosure or use of 
information. That will keep the bill aligned with the 
draft Tribunals, Courts and Enforcement Bill. 
Information will be disclosed only for the purpose 
of enforcing payment that is due under a decree or 
document of debt. 

Amendment 504 makes section 198 consistent 
with other parts of the bill by providing that the 
Scottish ministers may modify the meaning of 
“decree” and “document of debt” for the purposes 
of that section so that future types of decree and 
documents of debt can be included within the 
scope of the information disclosure regime. 

I move amendment 496. 

Christine May: I welcome the Executive’s 
amendments, but I wonder what discussion, if any, 
has been held with the DWP, the speed of whose 
response is not always what we would want. In the 
sort of case that we have been talking about, a 
fairly speedy disclosure of information would be 

sought. Perhaps the minister could deal with that 
point when he responds.  

Allan Wilson: I can write to the committee 
about that. I obviously do not know what is in the 
Queen’s speech, but all will be revealed in due 
course, and I will be able to respond more directly 
to Christine May’s point in that context.  

Amendment 496 agreed to.

Amendments 497 to 502 moved—[Allan 
Wilson]—and agreed to.

The Convener: Amendment 503, in the name of 
the minister, is grouped with amendments 505 and 
506.  

Allan Wilson: The amendments in this group 
make changes—principally sought by the 
committee—to the regulation-making powers in 
the bill. There is some duplication between 
sections 198 and 201, both of which refer to 
information disclosure regulations under section 
198. Amendments 503 and 505 therefore amend 
section 198 to take out that duplication, and 
amendment 506 moves the reference to the first 
regulations that are made under section 198(1) 
being subject to affirmative parliamentary 
procedure to the appropriate part of section 201. It 
also sets out the other regulations that I propose 
should be subject to affirmative parliamentary 
procedure.  

Four other regulation-making powers will be 
affected if amendment 506 is agreed. The first is 
the power to confer, remove or modify the 
functions of the Scottish civil enforcement 
commission, as recommended by the committee 
in its stage 1 report. 

The second is the power to change the £3,000 
minimum sum that must be due to a creditor 
before the creditor can attach land. As I said when 
the committee agreed that there was a need for an 
amendment to introduce that minimum sum, I 
recognise that the Parliament should have a high 
level of scrutiny over any changes to that 
provision, and I agreed to lodge an amendment to 
make the power subject to the affirmative 
procedure. 

The third is the power to change the £3,000 
minimum sum that must be due to a creditor 
before they can ask the court for a warrant to sell 
attached land. Again, when the committee agreed 
that that amendment was necessary, I made a 
commitment to lodge an amendment to make the 
power subject to the affirmative procedure. 

The fourth is the power to change the £1,000 
minimum sum or the 10 per cent figure that the 
court must take into account when deciding 
whether it must refuse to grant a warrant for sale 
of attached land on the ground that the likely net 
sale proceeds are too low to justify such a sale. 
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That is the so-called not-worth-it test, which we 
discussed previously. 

I move amendment 503. 

Amendment 503 agreed to.

Amendment 504 moved—[Allan Wilson]—and 
agreed to.

Section 198, as amended, agreed to.

Section 199—Interpretation

Amendment 220 moved—[Allan Wilson]—and 
agreed to.

Christine May: Convener, I am not sure that we 
have agreed sections 196 and 197. 

The Convener: We agreed those sections 
earlier. 

Christine May: I beg your pardon. 

Section 199, as amended, agreed to. 

After section 199

The Convener: Amendment 485, in the name of 
the minister, is in a group on its own.  

Allan Wilson: Amendment 485 relates to the 
implementation by Registers of Scotland of the 
automated registration of title to land project, 
which is a major new e-government service that 
will make it possible for deeds and securities to be 
created electronically and to be registered in the 
land register of Scotland electronically. The ARTL 
system will enable solicitors, mortgage lenders 
and the keeper of the registers of Scotland to work 
more efficiently, and so make it possible for clients 
and customers to benefit in terms of time and 
money saved. 

Any mortgage lender using the new system will, 
however, want to have the same rights to enforce 
payment under their securities as they have under 
the current paper-only system. One right of 
enforcement that lenders have is the right to use 
summary diligence, although that is possible only 
if the security is registered for enforcement in the 
books of council and session or in the sheriff court 
books. Currently, only original paper documents 
can be registered in those books. In order to 
enable enforcement by summary diligence of an 
electronic standard security, provision is needed to 
enable a paper copy of that document to be 
registered. 

The amendment makes that change by 
introducing a new section 6A of the Requirements 
of Writing (Scotland) Act 1995. It will allow a paper 
copy of the electronic deed, known as an office 
copy and issued by the keeper of the registers of 
Scotland, to be registered for enforcement by 
summary diligence. That will give the lender a 

quick route into enforcement should the debtor fail 
to pay as set out in the standard security. 

I move amendment 485. 

Murdo Fraser: I used to earn my living from 
standard securities. 

The Convener: I thought you were going to stop 
at saying that you used to earn your living. 

Murdo Fraser: It was an honest living. I have 
forgotten my question. 

Although I can see the logic of amendment 485, 
which seems eminently sensible, it seems rather 
daft to say that, in electronically registering a 
standard security, someone has to print off a 
paper copy and present it for registration. Has the 
Executive given any thought to how the process of 
removing paperwork might be extended? 
Currently, electronic copies can be placed in the 
land register, but one cannot go beyond that in 
terms of diligence. Is there any thinking about a 
logical extension of that process? 

Allan Wilson: I have a man here to advise me 
on that very issue. 

The Convener: While the minister is being 
briefed, does any other member wish to ask a 
question? 

Members indicated disagreement. 

The Convener: Back to you, minister. 

Allan Wilson: I am reliably informed that that 
has to be made electronically as well, but that is a 
longer-term project than this change. 

Amendment 485 agreed to.

Section 200 agreed to.

Section 201—Orders and regulations

Amendments 505 and 506 moved—[Allan 
Wilson]—and agreed to.

Section 201, as amended, agreed to.

Sections 202 and 203 agreed to.

Schedule 5
MINOR AND CONSEQUENTIAL AMENDMENTS 

Amendments 29 and 221 to 227 moved—[Allan 
Wilson]—and agreed to.

Amendment 444 not moved.

Amendment 228 moved—[Allan Wilson]—and
agreed to.

The Convener: Amendment 507, in the name of 
the minister, is grouped with amendments 508 to 
523 and 526 to 528. 
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Allan Wilson: The bill makes many changes to 
the laws of diligence. For example, it introduces 
the new diligences of money attachment, land 
attachment and residual attachment. It also 
creates a new right of automatic release of 
attached funds for arresting creditors. The reforms 
that will be brought in by the bill will affect other 
legislation. The amendments in this group make 
changes that are needed to bring the time-to-pay 
arrangements in the Debtors (Scotland) Act 1987 
up to date. The two time-to-pay arrangements are 
a time-to-pay direction on granting decree and a 
time-to-pay order after decree is granted. 

14:30 
Amendments 507 and 515 have the effect that 

either of the time-to-pay arrangements will stop 
the new diligences of money attachment, land 
attachment and residual attachment. 

Amendments 508, 509, 513, 514, 518, 520 and 
522 have the effect that either of the time-to-pay 
arrangements will suspend the automatic release 
of arrested funds and that the 14-week period for 
automatic release will not run when an 
arrangement is in effect. 

Amendments 511 and 512 have the effect that it 
will not be competent to apply for a time-to-pay 
order when a money attachment has been 
executed, when the court has granted a warrant to 
sell attached land or when the court has granted a 
satisfaction order in respect of property that is 
subject to a residual attachment. 

Amendment 514 provides for the effect of an 
interim order sisting diligence. The sheriff may 
make such an order when a time-to-pay order is 
applied for. 

Amendments 516 and 517 have the effect that 
the making of a time-to-pay order shall stop the 
creditor completing a land attachment or residual 
attachment where such an attachment had been 
started when the order was made. A creditor will, 
however, be entitled to retain the security over 
land or property that is obtained as a result of 
those diligences. 

Amendment 523 is a minor amendment to 
replace outdated references to “poinding” with 
references to “attachment”. 

Amendments 519, 521, 526, 527 and 528 make 
minor consequential changes. 

I move amendment 507. 

Amendment 507 agreed to.

Amendments 508 to 523, 484, 229 and 230 
moved—[Allan Wilson]—and agreed to.

The Convener: Amendment 440, in the name of 
the minister, is in a group on its own. 

Allan Wilson: Section 221 of the Criminal 
Procedure (Scotland) Act 1995 lists the types of 
diligence that can be used to recover fines that are 
imposed by the criminal courts. The bill introduces 
the new diligence of money attachment. It is 
therefore sensible to enable money attachment to 
be used to recover fines if the court decides that 
diligence should be used. Amendment 440 
amends the 1995 act to add money attachment to 
the diligences that can be used to recover those 
fines. 

I move amendment 440. 

Amendment 440 agreed to.

Amendments 272, 441 and 442 moved—[Allan 
Wilson]—and agreed to.

The Convener: Amendment 524, in the name of 
the minister, is grouped with amendments 525 and 
486. 

Allan Wilson: These are minor and technical 
amendments. Amendment 524 is a minor 
amendment that will improve the wording of 
section 34(1)(b)(ii) of the Debt Arrangement and 
Attachment (Scotland) Act 2002, which deals with 
third-party claims on attached property. It will 
clarify the effect of the section by making the 
wording consistent with new section 9J(1) of the 
2002 act as inserted by section 160 of the bill, 
which sets out an equivalent for third-party claims 
in interim attachment. 

A new power to regulate the fees and charges of 
judicial officers is conferred on the Scottish 
ministers by section 55(2)(d) of the bill. 
Amendment 525 is a consequential amendment 
that repeals an existing provision to set fees for 
sheriff officers and messengers-at-arms in the 
Sheriff Courts (Scotland) Act 1907. The existing 
provision will not be needed once the new power 
in the bill to set fees comes into force. 

Section 201 makes general provision in relation 
to the Scottish ministers’ making orders and 
regulations under the bill. It also provides for the 
appropriate parliamentary procedure to be 
adopted for each particular instrument. Section 
202 gives the Scottish ministers a power to make 
ancillary provision by order. Amendment 486 will 
bring those two sections into force on royal assent, 
as is usual for bills. 

I move amendment 524. 

Amendment 524 agreed to.

Amendments 231 and 232 moved—[Allan 
Wilson]—and agreed to.

Schedule 5, as amended, agreed to.
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Schedule 6
REPEALS AND REVOCATION 

Amendments 31, 525, 88, 89 and 526 to 528 
moved—[Allan Wilson]—and agreed to.

Schedule 6, as amended, agreed to.

Section 204—Short title and commencement

Amendment 486 moved—[Allan Wilson]—and 
agreed to.

Section 204, as amended, agreed to.

Long title

Amendment 233 moved—[Allan Wilson]—and 
agreed to.

Long title, as amended, agreed to.

The Convener: That ends stage 2 consideration 
of the bill. I extend the committee’s thanks to the 
minister and his team, especially for accepting the 
vast bulk of the recommendations that we made in 
our stage 1 report. I thank Nicholas Grier, who 
was the professional adviser to the committee on 
the bill, as well as our clerking team. I hope that no 
member of the committee ever needs to use the 
provisions of the bill. 

The next item on our agenda is consideration of 
the St Andrew’s Day Bank Holiday (Scotland) Bill. 
We are still waiting for the minister, so I suspend 
the meeting for five minutes. 

14:37 
Meeting suspended.
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Bankruptcy and Diligence etc. (Scotland) Bill 1
Part 1—Bankruptcy

SP Bill 50A Session 2 (2006)

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering.

Bankruptcy and Diligence etc. (Scotland) Bill
[AS AMENDED AT STAGE 2]

An Act of the Scottish Parliament to amend the law of sequestration and personal insolvency; to 
amend the law about floating charges; to establish a Scottish Civil Enforcement Commission and 
replace officers of court with judicial officers; to amend the law of diligence; and for connected 
purposes.

PART 15

BANKRUPTCY

Duration of bankruptcy

1 Discharge of debtor

(1) Section 54 of the Bankruptcy (Scotland) Act 1985 (c.66) (in this Act, the “1985 Act”) 
(automatic discharge of debtor) is amended as follows.10

(2) In subsection (1), for the words “3 years” substitute “1 year (or such other period as may 
be prescribed)”.

(3) In subsection (3), the words “2 years and” are repealed.

(4) The heading to that section becomes “Automatic discharge of debtor”.

Bankruptcy restrictions orders and undertakings15

2 Bankruptcy restrictions orders and undertakings

(1) After section 56 of the 1985 Act, insert—

“Bankruptcy restrictions orders and undertakings

56A Bankruptcy restrictions order

(1) Where sequestration of a living debtor’s estate is awarded, an order (known as 20

a “bankruptcy restrictions order”) in respect of the debtor may be made by the 
sheriff.

(2) An order may be made only on the application of the Accountant in 
Bankruptcy.
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56B Grounds for making order

(1) The sheriff shall grant an application for a bankruptcy restrictions order if he 
thinks it appropriate having regard to the conduct of the debtor (whether before 
or after the date of sequestration).

(2) The sheriff shall, in particular, take into account any of the following kinds of 5

behaviour on the part of the debtor—

(a) failing to keep records which account for a loss of property by the 
debtor, or by a business carried on by him, where the loss occurred in the 
period beginning 2 years before the date of presentation of the petition 
for sequestration or, as the case may be, the date the debtor application 10

was made and ending with the date of the application for a bankruptcy 
restrictions order;

(b) failing to produce records of that kind on demand by—

(i) the Accountant in Bankruptcy;

(ii) the interim trustee; or15

(iii) the trustee;

(c) making a gratuitous alienation or any other alienation for no 
consideration or for no adequate consideration which a creditor has, 
under any rule of law, right to challenge;

(d) creating an unfair preference or any other preference which a creditor 20

has, under any rule of law, right to challenge;

(e) making an excessive pension contribution;

(f) failing to supply goods or services which were wholly or partly paid for 
which gave rise to a claim submitted by a creditor under section 22 or 48 
of this Act;25

(g) trading at a time before the date of sequestration when the debtor knew 
or ought to have known that he was to be unable to meet his debts;

(h) incurring, before the date of sequestration, a debt which the debtor had 
no reasonable expectation of being able to pay;

(j) failing to account satisfactorily to—30

(i) the sheriff;

(ii) the Accountant in Bankruptcy;

(iii) the interim trustee; or 

(iv) the trustee,

for a loss of property or for an insufficiency of property to meet his 35

debts;

(k) carrying on any gambling, speculation or extravagance which may have 
materially contributed to or increased the extent of his debts or which 
took place between the date of presentation of the petition for 
sequestration or, as the case may be, the date the debtor application was 40

made and the date of sequestration;
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(l) neglect of business affairs of a kind which may have materially 
contributed to or increased the extent of his debts;

(m) fraud or breach of trust; 

(n) failing to co-operate with—

(i) the Accountant in Bankruptcy;5

(ii) the interim trustee; or

(iii) the trustee.

(3) The sheriff shall also, in particular, consider whether the debtor was in 
sequestration at some time during the period of 5 years ending with the date of 
the sequestration to which the application relates.10

(4) For the purposes of subsection (2) above—

“excessive pension contribution” shall be construed in accordance with 
section 36A of this Act; and

“gratuitous alienation” means an alienation challengeable under section 
34(1) of this Act.15

56C Application of section 67(9)

(1) Where the sheriff thinks it appropriate, the sheriff may specify in the 
bankruptcy restrictions order that subsection (9) of section 67 of this Act shall 
apply to the debtor during the period he is subject to the order as if he were a 
debtor within the meaning of subsection (10)(a) of that section.20

(2) For the purposes of subsection (1) above, section 67(10) of this Act shall have 
effect as if, for paragraph (c) of that subsection, there were substituted—

“(c) the relevant information about the status of the debtor is the 
information that— 

(i) he is subject to a bankruptcy restrictions order; or25

(ii) where his estate has been sequestrated and he has not 
been discharged, that fact.”.

56D Timing of application for order

(1) An application for a bankruptcy restrictions order must be made, subject to 
subsection (2) below, within the period beginning with the date of 30

sequestration and ending with the date on which the debtor’s discharge 
becomes effective.

(2) An application may be made after the end of the period referred to in 
subsection (1) above only with the permission of the sheriff.

56E Duration of order and application for annulment35

(1) A bankruptcy restrictions order—

(a) shall come into force when it is made; and

(b) shall cease to have effect at the end of the date specified in the order.
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(2) The date specified in a bankruptcy restrictions order under subsection (1)(b) 
above must not be—

(a) before the end of the period of 2 years beginning with the date on which 
the order is made; or

(b) after the end of the period of 15 years beginning with that date.5

(3) On an application by the debtor the sheriff may—

(a) annul a bankruptcy restrictions order; or

(b) vary such an order, including providing for such an order to cease to 
have effect at the end of a date earlier than the date specified in the order 
under subsection (1)(b) above.10

56F Interim bankruptcy restrictions order

(1) This section applies at any time between—

(a) the making of an application for a bankruptcy restrictions order; and

(b) the determination of the application.

(2) The sheriff may make an interim bankruptcy restrictions order if he thinks 15

that—

(a) there are prima facie grounds to suggest that the application for the 
bankruptcy restrictions order will be successful; and

(b) it is in the public interest to make an interim order.

(3) An interim order may be made only on the application of the Accountant in 20

Bankruptcy.

(4) An interim order—

(a) shall have the same effect as a bankruptcy restrictions order; and 

(b) shall come into force when it is made.

(5) An interim order shall cease to have effect—25

(a) on the determination of the application for the bankruptcy restrictions 
order;

(b) on the acceptance of a bankruptcy restrictions undertaking made by the 
debtor; or

(c) if the sheriff discharges the interim order on the application of the 30

Accountant in Bankruptcy or of the debtor.

(6) Where a bankruptcy restrictions order is made in respect of a debtor who is 
subject to an interim order, section 56E(2) of this Act shall have effect in 
relation to the bankruptcy restrictions order as if the reference to the date on 
which the order is made were a reference to the date on which the interim order 35

was made.

56G Bankruptcy restrictions undertaking

(1) A living debtor who is not subject to a bankruptcy restrictions order may offer 
an undertaking (known as a “bankruptcy restrictions undertaking”) to the 
Accountant in Bankruptcy.40
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(2) In determining whether to accept a bankruptcy restrictions undertaking, the 
Accountant in Bankruptcy shall have regard to the matters specified in section 
56B(2) and (3) of this Act.

(3) The debtor may specify in the bankruptcy restrictions undertaking that section 
56C(1) of this Act shall apply to him as if the undertaking were a bankruptcy 5

restrictions order including such specification.

(4) A bankruptcy restrictions undertaking—

(a) shall take effect on being accepted by the Accountant in Bankruptcy; and

(b) shall cease to have effect at the end of the date specified in the 
undertaking.10

(5) The date specified under subsection (4)(b) above must not be—

(a) before the end of the period of 2 years beginning with the date on which 
the undertaking is accepted; or

(b) after the end of the period of 15 years beginning with that date.

(6) On an application by the debtor the sheriff may—15

(a) annul a bankruptcy restrictions undertaking; or

(b) provide for a bankruptcy restrictions undertaking to cease to have effect 
at the end of a date earlier than the date specified in the undertaking 
under subsection (4)(b) above.

56GA Bankruptcy restrictions undertakings: application of section 67(9)20

(1) Where a bankruptcy restrictions undertaking—

(a) includes a debtor’s specification such as is mentioned in section 56G(3) 
of this Act; and

(b) is accepted by the Accountant in Bankruptcy,

subsection (9) of section 67 of this Act shall apply to the debtor during the 25

period the undertaking has effect as if he were a debtor within the meaning of 
subsection (10)(a) of that section.

(2) For the purposes of subsection (1) above, section 67(10) of this Act shall have 
effect as if, for paragraph (c) of that subsection, there were substituted—

“(c) the relevant information about the status of the debtor is the 30

information that—

(i) he is subject to a bankruptcy restrictions undertaking; or

(ii) where his estate has been sequestrated and he has not 
been discharged, that fact.”.

56H Effect of recall of sequestration35

(1) Where an award of sequestration of a debtor’s estate is recalled under section 
17(1) of this Act—

(a) the sheriff may annul any bankruptcy restrictions order, interim 
bankruptcy restrictions order or bankruptcy restrictions undertaking 
which is in force in respect of the debtor;40
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(b) no new bankruptcy restrictions order or interim order may be made in 
respect of the debtor; and

(c) no new bankruptcy restrictions undertaking by the debtor may be 
accepted.

(2) Where the sheriff refuses to annul a bankruptcy restrictions order, interim 5

bankruptcy restrictions order or bankruptcy restrictions undertaking under 
subsection (1)(a) above the debtor may, no later than 28 days after the date on 
which the award of sequestration is recalled, appeal to the sheriff principal 
against such a refusal.

(3) The decision of the sheriff principal on an appeal under subsection (2) above is 10

final.

56J Effect of discharge on approval of offer of composition

(1) This section applies where a certificate of discharge is granted under paragraph 
11(1) of Schedule 4 to this Act discharging a debtor.

(2) Subject to sections 56E(3)(a), 56F(5)(c) and 56G(6)(a) of this Act, the debtor 15

shall remain subject to any bankruptcy restrictions order, interim bankruptcy 
restrictions order or bankruptcy restrictions undertaking which is in force in 
respect of him. 

(3) The sheriff may make a bankruptcy restrictions order in relation to the debtor 
on an application made before the discharge.20

(4) The Accountant in Bankruptcy may accept a bankruptcy restrictions 
undertaking offered before the discharge.

(5) No application for a bankruptcy restrictions order or interim order may be 
made in respect of the debtor.”.

(2) In section 1A(1)(b) of that Act (duty of the Accountant in Bankruptcy to maintain 25

register of insolvencies), after sub-paragraph (ii) insert—

“(iia) bankruptcy restrictions orders, interim bankruptcy restrictions 
orders and bankruptcy restrictions undertakings;”.

Effect of bankruptcy restrictions orders and undertakings

3 Disqualification from being appointed as receiver30

(1) Section 51 of the Insolvency Act 1986 (c.45) (appointment of receiver) is amended as 
follows.

(2) In subsection (3), after paragraph (b), insert—

“(ba) a person subject to a bankruptcy restrictions order;”.

(3) In subsection (5), after “bankrupt” insert “or a person subject to a bankruptcy 35

restrictions order”.

(4) In subsection (6), after “receivers” insert “; and

“bankruptcy restrictions order” means—

(a) a bankruptcy restrictions order made under section 56A of the 
Bankruptcy (Scotland) Act 1985 (c.66);40
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(b) a bankruptcy restrictions undertaking entered into under section 
56G of that Act;

(c) a bankruptcy restrictions order made under paragraph 1 of 
Schedule 4A to this Act; or

(d) a bankruptcy restrictions undertaking entered into under paragraph 5

7 of that Schedule.”.

4 Disqualification for nomination, election and holding office as member of local 
authority

In section 31 of the Local Government (Scotland) Act 1973 (c.65) (disqualifications for 
nomination, election and holding office as member of local authority)—10

(a) after subsection (1)(b), insert—

“(ba) he is subject to a bankruptcy restrictions order;”; and

(b) after subsection (3A), insert—

“(3B) In subsection (1)(ba) above, “bankruptcy restrictions order” means—

(a) a bankruptcy restrictions order made under section 56A of the 15

Bankruptcy (Scotland) Act 1985;

(b) a bankruptcy restrictions undertaking entered into under section 56G of 
that Act;

(c) a bankruptcy restrictions order made under paragraph 1 of Schedule 4A 
to the Insolvency Act 1986 (c.45); or20

(d) a bankruptcy restrictions undertaking entered into under paragraph 7 of 
that Schedule.”.

5 Orders relating to disqualification

After section 71A of the 1985 Act, insert—

“71B Disqualification provisions: power to make orders25

(1) The Scottish Ministers may make an order under this section in relation to a 
disqualification provision.

(2) A “disqualification provision” is a provision made by or under any enactment
which disqualifies (whether permanently or temporarily and whether 
absolutely or conditionally) a relevant debtor or a class of relevant debtors 30

from—

(a) being elected or appointed to an office or position;

(b) holding an office or position; or

(c) becoming or remaining a member of a body or group.

(3) In subsection (2) above, the reference to a provision which disqualifies a 35

person conditionally includes a reference to a provision which enables him to 
be dismissed.

(4) An order under subsection (1) above may repeal or revoke the disqualification 
provision.
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(5) An order under subsection (1) above may amend, or modify the effect of, the 
disqualification provision—

(a) so as to reduce the class of relevant debtors to whom the disqualification 
provision applies;

(b) so as to extend the disqualification provision to some or all individuals 5

who are subject to a bankruptcy restrictions order;

(c) so that the disqualification provision applies only to some or all 
individuals who are subject to a bankruptcy restrictions order;

(d) so as to make the application of the disqualification provision wholly or 
partly subject to the discretion of a specified person, body or group.10

(6) An order by virtue of subsection (5)(d) above may provide for a discretion to 
be subject to––

(a) the approval of a specified person or body;

(b) appeal to a specified person, body, court or tribunal.

(7) The Scottish Ministers may be specified for the purposes of subsection (5)(d) 15

or (6)(a) or (b) above.

(8) In this section—

“bankruptcy restrictions order” includes—

(a) a bankruptcy restrictions undertaking;

(b) a bankruptcy restrictions order made under paragraph 1 of 20

Schedule 4A to the Insolvency Act 1986 (c.45); and

(c) a bankruptcy restrictions undertaking entered into under paragraph 
7 of that Schedule;

“relevant debtor” means a debtor—

(a) whose estate has been sequestrated; 25

(b) who has granted (or on whose behalf there has been granted) a 
trust deed;

(c) who has been adjudged bankrupt by a court in England and Wales 
or in Northern Ireland; or

(d) who, in England and Wales or in Northern Ireland, has made an 30

agreement with his creditors for a composition in satisfaction of 
his debts or a scheme of arrangement of his affairs or for some 
other kind of settlement or arrangement.

(9) An order under this section—

(a) may make provision generally or for a specified purpose only;35

(b) may make different provision for different purposes; and

(c) may make transitional, consequential or incidental provision.

(10) An order under this section—

(a) shall be made by statutory instrument; and

(b) shall not be made unless a draft has been laid before and approved by a 40

resolution of the Scottish Parliament.”.
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The trustee in the sequestration

6 Amalgamation of offices of interim trustee and permanent trustee

(1) In section 2 of the 1985 Act (appointment and functions of interim trustee)—

(a) after subsection (2), insert—

“(2A) Where the sheriff awards sequestration of the debtor’s estate and an interim 5

trustee has been appointed in pursuance of subsection (5) below, the sheriff 
may appoint—

(a) the interim trustee; or

(b) subject to subsection (2B) below, such other person as may be nominated 
by the petitioner, 10

to be the trustee in the sequestration.

(2B) A person nominated under subsection (2A)(b) above may be appointed to be 
the trustee in the sequestration only if—

(a) it appears to the sheriff that the person satisfies the conditions mentioned 
in subsection (3) below; and15

(b) a copy of the undertaking mentioned in subsection (3)(c) below has been 
lodged with the sheriff.

(2C) Where the sheriff does not appoint a person to be trustee in pursuance of 
subsection (2A) above, the sheriff shall appoint the Accountant in Bankruptcy 
to be the trustee in the sequestration.”;20

(b) after subsection (6), insert—

“(6A) The interim trustee’s general function shall be to safeguard the debtor’s estate 
pending the determination of the petition for sequestration.

(6B) Whether or not the interim trustee is still acting in the sequestration, the interim 
trustee shall supply the Accountant in Bankruptcy with such information as the 25

Accountant in Bankruptcy considers necessary to enable him to discharge his 
functions under this Act.”; and

(c) the heading to that section becomes “Appointment and functions of the trustee in 
the sequestration”.

(2) The heading to section 3 of that Act becomes “Functions of the trustee”.30

(3) Unless the context otherwise requires, any reference in any enactment to—

(a) an “interim trustee”; or

(b) a “permanent trustee”,

is to be construed as a reference to a trustee in the sequestration.

7 Repeal of trustee’s residence requirement35

(1) In section 2(3) of the 1985 Act (conditions to be met by interim trustee), paragraph (a) is 
repealed.

(2) In section 24(2) of that Act (eligibility for election as permanent trustee), paragraph (d) 
is repealed.
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8 Duties of trustee

(1) In section 3 of the 1985 Act (functions of permanent trustee)—

(a) after subsection (3), insert—

“(3A) If the trustee has reasonable grounds to believe that any behaviour on the part 
of the debtor is of a kind that would result in a sheriff granting, under section 5

56B(1) of this Act, an application for a bankruptcy restrictions order, he shall 
report the matter to the Accountant in Bankruptcy.”;

(b) in subsection (4), after “(3)” insert “(3A)”;

(c) in subsection (5), for “subsection (3)” substitute “subsections (3) and (3A)”; and

(d) after subsection (7), insert––10

“(8) The trustee shall comply with the requirements of subsections (1)(a) to (d) and 
(2) above only in so far as, in his view, it would be of financial benefit to the 
estate of the debtor and in the interests of the creditors to do so.”.

(2) In section 39 of that Act (management and realisation of estate), after subsection (8), 
insert—15

“(9) The trustee—

(a) shall comply with the requirements of subsection (4) of this section; and

(b) may do anything permitted by this section,

only in so far as, in his view, it would be of financial benefit to the estate of the 
debtor and in the interests of the creditors to do so.”.20

(3) In section 49 of that Act (adjudication of claims), after subsection (2), insert—

“(2A) On accepting or rejecting, under subsection (2) above, every claim submitted 
or deemed to have been re-submitted, the trustee shall, as soon as is reasonably 
practicable, send a list of every claim so accepted or rejected (including the 
amount of each claim and whether he has accepted or rejected it) to—25

(a) the debtor; and

(b) every creditor known to the trustee.”.

9 Grounds for resignation or removal of trustee

(1) In section 13 of the 1985 Act (resignation, removal etc. of interim trustee)—

(a) in subsection (2)(a)—30

(i) for “(whether” substitute “for any reason mentioned in subsection (2A) 
below or”; 

(ii) for “a” substitute “any other”; and

(iii) the words “or from any other cause whatsoever)” are repealed; and 

(b) after subsection (2), insert—35

“(2A) The reasons referred to in subsection (2)(a) above are that the interim trustee—

(a) is incapable within the meaning of section 1(6) of the Adults with 
Incapacity (Scotland) Act 2000 (asp 4); or
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(b) has some other incapacity by virtue of which he is unable to act as 
interim trustee.”.

(2) In section 28 of that Act (resignation and death of permanent trustee), in subsection (1), 
for the words from “either” to “he” substitute “the trustee—

(a) is unable to act (whether by, under or by virtue of a provision of this Act 5

or from any other cause whatsoever); or

(b) has so conducted himself that he should no longer continue to act,

the Accountant in Bankruptcy”.

10 Termination of interim trustee’s functions

After section 13 of the 1985 Act, insert—10

“13A Termination of interim trustee’s functions where not appointed as trustee

(1) This section applies where an interim trustee (not being the Accountant in 
Bankruptcy) is appointed under section 2(5) of this Act and the sheriff—

(a) awards sequestration and appoints another person as trustee under 
subsection (2A) or (2C) of section 2 of this Act; or15

(b) refuses to award sequestration.

(2) Where the sheriff awards sequestration and appoints another person as trustee, 
the interim trustee shall hand over to the trustee everything in his possession 
which relates to the sequestration and shall thereupon cease to act in the 
sequestration.20

(3) The sheriff may make such order in relation to liability for the outlays and 
remuneration of the interim trustee as may be appropriate.

(4) Within 3 months of the sheriff awarding or, as the case may be, refusing to 
award sequestration, the interim trustee shall—

(a) submit to the Accountant in Bankruptcy—25

(i) his accounts of his intromissions (if any) with the debtor’s estate; 
and

(ii) a claim for outlays reasonably incurred, and for remuneration for 
work reasonably undertaken, by him; and

(b) send a copy of his accounts and the claim to—30

(i) the debtor;

(ii) the petitioner; and

(iii) in a case where sequestration is awarded, the trustee and all 
creditors known to the interim trustee.

(5) On a submission being made to him under subsection (4)(a) above, the 35

Accountant in Bankruptcy shall—

(a) audit the accounts;

(b) issue a determination fixing the amount of the outlays and remuneration 
payable to the interim trustee; 

(c) send a copy of the determination to—40

209



12 Bankruptcy and Diligence etc. (Scotland) Bill
Part 1—Bankruptcy

(i) the interim trustee; and

(ii) the persons mentioned in subsection (4)(b) above; and

(d) where a trustee (not being the Accountant in Bankruptcy) has been 
appointed in the sequestration, send a copy of the audited accounts and 
of the determination to the trustee, who shall insert them in the sederunt 5

book. 

(6) Where the Accountant in Bankruptcy has been appointed as the trustee in the 
sequestration, the Accountant in Bankruptcy shall insert a copy of the audited 
accounts and the determination in the sederunt book.

(7) The interim trustee or any person mentioned in subsection (4)(b) above may, 10

within 14 days after the issuing of the determination under subsection (5)(b) 
above, appeal to the sheriff against the determination.

(8) On receiving a copy of the Accountant in Bankruptcy’s determination sent 
under subsection (5)(c)(i) above the interim trustee may apply to him for a 
certificate of discharge.15

(9) The interim trustee shall send notice of an application under subsection (8) 
above to the persons mentioned in subsection (4)(b) above and shall inform 
them—

(a) that they may make written representations relating to the application to 
the Accountant in Bankruptcy within the period of 14 days after such 20

notification; and

(b) of the effect mentioned in subsection (13) below.

(10) On the expiry of the period mentioned in subsection (9)(a) above the 
Accountant in Bankruptcy, after considering any representations duly made to 
him, shall—25

(a) grant or refuse to grant the certificate of discharge; and

(b) notify the persons mentioned in subsection (4)(b) above accordingly.

(11) The interim trustee or any person mentioned in subsection (4)(b) above may, 
within 14 days after the issuing of the determination under subsection (10) 
above, appeal therefrom to the sheriff.30

(11A)If, following an appeal under subsection (11) above, the sheriff determines that 
a certificate of discharge which has been refused should be granted he shall 
order the Accountant in Bankruptcy to grant it.

(11B) If, following an appeal under subsection (11) above, the sheriff determines that 
a certificate of discharge which has been granted should have been refused he 35

shall revoke the certificate.

(11C) The sheriff clerk shall send a copy of the decree of the sheriff following an 
appeal under subsection (11) above to the Accountant in Bankruptcy.

(12) The decision of the sheriff in an appeal under subsection (7) or (11) above shall 
be final.40

(13) The grant of a certificate of discharge under this section by the Accountant in 
Bankruptcy shall have the effect of discharging the interim trustee from all 
liability (other than any liability arising from fraud) to the debtor, to the 
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petitioner or to the creditors in respect of any act or omission of the interim 
trustee in exercising the functions conferred on him by this Act.

13B Termination of Accountant in Bankruptcy’s functions as interim trustee
where not appointed as trustee

(1) This section applies where the Accountant in Bankruptcy is appointed as 5

interim trustee under section 2(5) of this Act and the sheriff —

(a) awards sequestration and appoints another person as trustee under 
section 2(2A) of this Act; or

(b) refuses to award sequestration.

(2) Where the sheriff awards sequestration and appoints another person as trustee, 10

the Accountant in Bankruptcy shall hand over to the trustee everything in his 
possession which relates to the sequestration and shall thereupon cease to act in 
the sequestration.

(3) The sheriff may make such order in relation to liability for the outlays and 
remuneration of the Accountant in Bankruptcy as may be appropriate.15

(4) Within 3 months of the sheriff awarding or, as the case may be, refusing to 
award sequestration, the Accountant in Bankruptcy shall—

(a) send to the debtor and the petitioner—

(i) his accounts of his intromissions (if any) with the debtor’s estate; 

(ii) a determination of his fees and outlays calculated in accordance 20

with regulations made under section 69A of this Act; and

(iii) the notice mentioned in subsection (5) below; and

(b) in a case where sequestration is awarded, send a copy of his accounts, 
the claim and the notice to all creditors known to him.

(5) The notice referred to in subsection (4)(a)(iii) above is a notice in writing 25

stating—

(a) that the Accountant in Bankruptcy has commenced procedure under this 
Act leading to discharge in respect of his actings as interim trustee;

(b) that an appeal may be made to the sheriff under subsection (7) below; 
and30

(c) the effect mentioned in subsection (9) below.

(6) The Accountant in Bankruptcy shall, unless the sheriff refuses to award 
sequestration, insert a copy of the accounts and the determination in the 
sederunt book. 

(7) The debtor, the petitioner and any creditor may, within 14 days after the 35

sending of the notice under subsection (4)(a)(iii) or, as the case may be, 
subsection (4)(b) above, appeal to the sheriff against—

(a) the determination of the Accountant in Bankruptcy mentioned in 
subsection (4)(a)(ii) above;

(b) the discharge of the Accountant in Bankruptcy in respect of his actings 40

as interim trustee; 
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(c) both such determination and discharge,

and the sheriff clerk shall send a copy of the decree of the sheriff to the 
Accountant in Bankruptcy.

(8) The decision of the sheriff in an appeal under subsection (7) above shall be 
final.5

(9) Where—

(a) the requirements of this section have been complied with; and

(b) no appeal is made to the sheriff under subsection (7) above or such an 
appeal is made but is refused as regards the discharge of the Accountant 
in Bankruptcy,10

the Accountant in Bankruptcy shall be discharged from all liability (other than 
any liability arising from fraud) to the debtor, to the petitioner or to the 
creditors in respect of any act or omission of the Accountant in Bankruptcy in 
exercising the functions of interim trustee conferred on him by this Act.”.

11 Statutory meeting and election of trustee15

(1) Section 21 of the 1985 Act (requirement to call statutory meeting) is repealed.

(2) In section 21A of that Act (calling of statutory meeting where interim trustee is 
Accountant in Bankruptcy)—

(a) in subsection (1), the words from “where” to “Bankruptcy”, are repealed; and

(b) the heading to that section becomes “Calling of statutory meeting”.20

(3) The heading to section 23 of that Act becomes “Proceedings at statutory meeting before 
trustee vote”.

(4) In section 24 of that Act (election of permanent trustee)—

(a) in subsection (1), for the words “the election of the permanent trustee” substitute 
“a vote at which they shall—25

(a) confirm the appointment of the trustee appointed under section 2 of this 
Act (referred to in this section and in sections 25 to 27 of this Act as the 
“original trustee”); or

(b) elect another person as the trustee in the sequestration (referred to in this 
section and in sections 13 and 25 to 29 of this Act as the “replacement 30

trustee”),

such a vote being referred to in this Act as a “trustee vote”.”; and

(b) the heading to that section becomes “Trustee vote”.

(5) In section 25 of that Act (confirmation of permanent trustee)—

(a) before subsection (1) insert—35

“(A1) This section applies where a replacement trustee is elected by virtue of a 
trustee vote.”; and

(b) the heading to that section becomes “Appointment of replacement trustee”.

(6) Schedule 2 to that Act (adaptation of procedure etc. where permanent trustee not 
elected) is repealed.40
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12 Replacement of trustee acting in more than one sequestration

After section 28 of the 1985 Act, insert—

“28A Replacement of trustee acting in more than one sequestration

(1) This section applies where a trustee acting as such in two or more 
sequestrations—5

(a) dies; or

(b) ceases to be qualified to continue to act as trustee by virtue of section 
24(2) of this Act.

(2) The Accountant in Bankruptcy may, by a single petition to the Court of 
Session, apply—10

(a) in a case where subsection (1)(b) above applies, for the removal of the 
trustee from office in each sequestration in which he has so ceased to be 
qualified; and 

(b) for the appointment of—

(i) the Accountant in Bankruptcy; or15

(ii) such person as may be nominated by the Accountant in 
Bankruptcy (being a person who is not ineligible for election as 
replacement trustee under section 24(2) of this Act) if that person 
consents to the nomination,

as the trustee in each sequestration in which the trustee was acting.20

(3) The procedure in a petition under subsection (2) above shall be as the Court of 
Session may, by act of sederunt, prescribe.

(4) An act of sederunt made under subsection (3) above may, in particular, make 
provision as to the intimation to each sheriff who awarded sequestration or to 
whom sequestration was transferred under section 15(2) of this Act of the 25

appointment by the Court of Session of a trustee in that sequestration.”.

13 Requirement to hold money in interest bearing account

In section 43 of the 1985 Act (money received by permanent trustee) —

(a) in subsection (1)—

(i) for “subsection (2)” substitute “subsections (1A) and (2)”; and30

(ii) after “an” insert “interest-bearing account in an”; and

(b) after subsection (1), insert—

“(1A) In any case where the Accountant in Bankruptcy is the trustee, subject to 
subsection (2) below, all money received by the Accountant in Bankruptcy in 
the exercise of his functions as trustee shall be deposited by him in an interest 35

bearing account in the name of the debtor’s estate or in the name of the 
Scottish Ministers in an appropriate bank or institution.”.
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Debtor applications

14 Debtor applications

(1) In section 1A of the 1985 Act (supervisory functions of the Accountant in Bankruptcy), 
in subsection (1), after paragraph (a), insert—

“(aa) the determination of debtor applications;”.5

(2) In section 2 of that Act (appointment and functions of interim trustee), after subsection 
(1), insert—

“(1A) Subject to subsection (1C) below, where the Accountant in Bankruptcy awards 
sequestration of the debtor’s estate and the debtor application—

(a) nominates a person to be the trustee;10

(b) states that the person satisfies the conditions mentioned in subsection (3) 
below; and

(c) has annexed to it a copy of the undertaking mentioned in subsection 
(3)(c) below,

the Accountant in Bankruptcy may, if it appears to him that the person satisfies 15

those conditions, appoint that person to be the trustee in the sequestration.

(1B) Where the Accountant in Bankruptcy awards sequestration of the debtor’s 
estate and does not appoint a person to be the trustee in pursuance of 
subsection (1A) above, the Accountant in Bankruptcy shall be deemed to be 
appointed to be the trustee in the sequestration.20

(1C) Where—

(a) the debtor application is made by a debtor to whom section 5(2B)(c)(ia) 
applies; and

(b) the Accountant in Bankruptcy awards sequestration of the debtor’s 
estate,25

the Accountant in Bankruptcy shall be deemed to be appointed as trustee in the 
sequestration.”.

(3) In section 5 of that Act (sequestration of the estate of living or deceased debtor)—

(a) for subsection (2) substitute—

“(2) The sequestration of the estate of a living debtor shall be—30

(a) by debtor application made by the debtor, if either subsection (2A) or 
(2B) below applies to the debtor; or

(b) on the petition of—

(i) subject to subsection (2D) below, a qualified creditor or qualified 
creditors, if the debtor is apparently insolvent;35

(ii) a temporary administrator;

(iii) a member State liquidator appointed in main proceedings; or

(iv) the trustee acting under a trust deed if, and only if, one or more of 
the conditions in subsection (2C) below is satisfied.”; and

(b) after subsection (4A), insert—40
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“(4B) A debtor application shall—

(a) be made to the Accountant in Bankruptcy; and

(b) be in such form as may be prescribed.

(4C) The Scottish Ministers may, by regulations, make provision—

(a) in relation to the procedure to be followed in a debtor application (in so 5

far as not provided for in this Act);

(b) prescribing the form of any document that may be required for the 
purposes of making a debtor application; and 

(c) prescribing the fees and charges which may be levied by the Accountant 
in Bankruptcy in relation to debtor applications.”.10

(4) In section 6 of that Act (sequestration of other estates)—

(a) in subsection (3), for the words from “on” to the end of that subsection 
substitute—

“(a) by debtor application made by a majority of trustees, with the 
concurrence of a qualified creditor or qualified creditors; or15

(b) on the petition of—

(i) a temporary administrator;

(ii) a member State liquidator appointed in main proceedings; or

(iii) a qualified creditor or qualified creditors, if the trustees as such are 
apparently insolvent.”; 20

(b) in subsection (4), for the words from “on” to the end of that subsection 
substitute—

“(a) by debtor application made by the partnership with the concurrence of a 
qualified creditor or qualified creditors; or 

(b) on the petition of—25

(i) a temporary administrator;

(ii) a member State liquidator appointed in main proceedings;

(iii) a trustee acting under a trust deed; or

(iv) a qualified creditor or qualified creditors, if the partnership is 
apparently insolvent.”; 30

(c) in subsection (6), for the words from “on” to the end of that subsection 
substitute—

“(a) by debtor application made by a person authorised to act on behalf of the 
body, with the concurrence of a qualified creditor or qualified creditors; 
or35

(b) on the petition of—

(i) a temporary administrator;

(ii) a member State liquidator appointed in main proceedings; or

(iii) a qualified creditor or qualified creditors, if the body is apparently 
insolvent.”; and40
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(d) in subsection (8), for “and (8)” substitute “, (6A), (8) and (8A)”.

(5) After section 6A of that Act, insert—

“6B Debtor application: provision of information

(1) Where a debtor application is made, the debtor shall state in the application—

(a) whether or not the debtor’s centre of main interests is situated—5

(i) in the United Kingdom; or

(ii) in another member State; and

(b) whether not the debtor possesses an establishment—

(i) in the United Kingdom; or

(ii) in any other member State.10

(2) If, to the debtor’s knowledge, there is a member State liquidator appointed in 
main proceedings in relation to the debtor, the debtor shall, as soon as 
reasonably practicable, send a copy of the debtor application to that member 
State liquidator.”.

(6) After section 8 of that Act, insert—15

“8A Further provisions relating to debtor applications

(1) Subject to subsection (2) below, a debtor application may be made at any time.

(2) A debtor application made in relation to the estate of a limited partnership may 
be made within such time as may be prescribed.

(3) The making of, or the concurring in, a debtor application shall bar the effect of 20

any enactment or rule of law relating to the limitation of actions.

(4) Where, before sequestration is awarded, it becomes apparent that a creditor 
concurring in a debtor application was ineligible to so concur the Accountant 
in Bankruptcy shall withdraw him from the application but another creditor 
may concur in the place of the ineligible creditor and that other creditor shall 25

notify the Accountant in Bankruptcy of that fact.”.

(7) In section 9 of that Act (jurisdiction)—

(a) in subsection (1), at the beginning insert “Where a petition is presented for the 
sequestration of an estate,”;

(b) after subsection (1), insert—30

“(1A) The Accountant in Bankruptcy may determine a debtor application for the 
sequestration of the estate of a living debtor if the debtor had an established 
place of business in Scotland, or was habitually resident there, at the relevant 
time.”;

(c) in subsection (2), at the beginning insert “Where a petition is presented for the 35

sequestration of an estate,”; 

(d) after subsection (2), insert—

“(2A) The Accountant in Bankruptcy may determine a debtor application for the 
sequestration of the estate of any entity which may be sequestrated by virtue of 
section 6 of this Act, if the entity—40

(a) had an established place of business in Scotland at the relevant time; or
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(b) was constituted or formed under Scots law, and at any time carried on 
business in Scotland.”; and

(e) after subsection (3), insert—

“(3A) Any proceedings under this Act which—

(a) relate to—5

(i) a debtor application; or

(ii) the sequestration of a debtor’s estate awarded following such an 
application; and

(b) may be brought before a sheriff,

shall be brought before the sheriff who would, under subsection (1) or (2) 10

above, have had jurisdiction in respect of a petition for sequestration of the 
debtor’s estate.”.

(8) In section 12 of that Act (when sequestration is awarded), in subsection (1), for the 
words from “petition”, where it first occurs, to the end of paragraph (a), substitute 
“debtor application is made, the Accountant in Bankruptcy shall award sequestration 15

forthwith if he is satisfied—

(a) that the application has been made in accordance with the provisions of 
this Act and any provisions made under this Act;”.

14A Debtor applications by low income, low asset debtors

(1) In section 5 of the 1985 Act, in subsection (2B)(c)—20

(a) the word “either” is repealed; and

(b) after sub-paragraph (i) insert—

“(ia) is unable to pay his debts and each of the conditions in section 5A 
of this Act is met;”.

(2) After section 5 of that Act insert—25

“5A Debtor applications by low income, low asset debtors

(1) The conditions referred to in section 5(2B)(c)(ia) of this Act are as follows.

(2) The debtor’s weekly income (if any) on the date the debtor application is made 
does not exceed £100 or such other amount as may be prescribed.

(3) The debtor does not own any land.30

(4) The total value of the debtor’s assets (leaving out of account any liabilities) on 
the date the debtor application is made does not exceed £1000 or such other 
amount as may be prescribed.

(5) The Scottish Ministers may by regulations—

(a) make provision as to how the debtor’s weekly income is to be 35

determined;

(b) provide that particular descriptions of income are to be excluded for the 
purposes of subsection (2) above;

(c) make provision as to how the value of the debtor’s assets is to be 
determined;40
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(d) provide that particular descriptions of asset are to be excluded for the 
purposes of subsection (4) above;

(e) make different provision for different classes or description of debtor;

(f) add further conditions which must be met before a debtor application 
may be made by virtue of section 5(2B)(c)(ia) of this Act; and5

(g) where such further conditions are added—

(i) remove; or

(ii) otherwise vary,

those conditions.”.

Jurisdiction10

15 Sequestration proceedings to be competent only before sheriff

(1) In section 9 of the 1985 Act (jurisdiction)—

(a) in subsection (1)—

(i) for “Court of Session” substitute “sheriff”; and

(ii) for “Scotland” substitute “the sheriffdom”;15

(b) in subsection (2)—

(i) for “Court of Session” substitute “sheriff”; and

(ii) for “Scotland”, in both places where it occurs, substitute “the sheriffdom”;

(c) in subsection (3), for “Court of Session” substitute “sheriff”; and

(d) subsection (4) is repealed.20

(2) In section 15 of that Act (further provisions relating to award of sequestration)—

(a) subsection (1) is repealed;

(b) in subsection (2)—

(i) for “Court of Session” substitute “sheriff”;

(ii) for “it”, where it first occurs, substitute “him and subject to subsection (2A) 25

below”; and

(iii) the words from “from” to “remitted” are repealed; 

(c) after subsection (2), insert—

“(2A) The debtor may, with leave of the sheriff, appeal to the sheriff principal against 
a transfer under subsection (2) above.”;30

(d) in subsection (3), for “court” substitute “sheriff”; and

(e) in subsection (5), for “clerk of the court” substitute “sheriff clerk”.

(3) In section 16 of that Act (petitions for recall), in subsection (1), for “Court of Session” 
substitute “sheriff”. 

(4) In section 17 of that Act (recall)—35

(a) in subsection (1)—

(i) for “Court of Session” substitute “sheriff”; and
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(ii) for “it”, in the first and third places where it occurs, substitute “he”;

(b) in subsection (2)—

(i) for “Court” substitute “sheriff”; and

(ii) for “it” substitute “he”;

(c) in subsection (3)—5

(i) for “Court” substitute “sheriff”; and

(ii) in paragraph (c), for “it” substitute “he”;

(d) in subsection (6)—

(i) for “Court” substitute “sheriff”; and

(ii) for “it”, in the second and third places where it occurs, substitute “he”;10

(e) in subsection (7)—

(i) for “Court” substitute “sheriff”; and

(ii) for “it” substitute “he”; and

(f) in subsection (8), for “clerk of the court” substitute “sheriff clerk”.

Income received by debtor after sequestration15

16 Income received by debtor after sequestration

(1) Section 32 of the 1985 Act (vesting of estate and dealings of debtor after sequestration) 
is amended as follows.

(1A) In subsection (1), for “subsection (2)” substitute “subsections (2) and (4A)”.

(2) After subsection (2), insert—20

“(2WA) No application may be made under subsection (2) above after the date on 
which the debtor’s discharge becomes effective.

(2XA) An order made by the sheriff under subsection (2) above shall specify the 
period during which it has effect and that period—

(a) may end after the date on which the debtor’s discharge becomes 25

effective; and

(b) shall end no later than 3 years after the date on which the order is made.

(2YA) An order made by the sheriff under subsection (2) above may provide that a 
third person is to pay to the trustee a specified proportion of money due to the 
debtor by way of income.30

(2ZA) If the debtor fails to comply with an order made under subsection (2) above, he 
shall be guilty of an offence and liable on summary conviction to a fine not 
exceeding level 5 on the standard scale or to imprisonment for a term not 
exceeding 3 months or to both.”.

(3) After subsection (4), insert—35

“(4ZA) The sheriff clerk shall send a copy of any order made under subsection (2) 
above (and a copy of any variation or recall of such an order) to the Accountant 
in Bankruptcy.
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(4A) Where no order has been made under subsection (2) above, a debtor may enter 
into an agreement in writing with the trustee which provides—

(a) that the debtor is to pay to the trustee an amount equal to a specified part 
or proportion of his income; or

(b) that a third person is to pay to the trustee a specified proportion of money 5

due to the debtor by way of income.

(4B) No agreement under subsection (4A) above may be entered into after the date 
on which the debtor’s discharge becomes effective.

(4C) Subsection (2XA) above applies to agreements entered into under subsection 
(4A) above as it applies to orders made under subsection (2) above.10

(4D) An agreement entered into under subsection (4A) above may, if subsection 
(4H) below has been complied with, be enforced, subject to subsection (4DA) 
below, as if it were an order made under subsection (2) above.

(4DA) Subsection (2ZA) above does not apply to an agreement entered into under 
subsection (4A) above.15

(4E) An agreement entered into under subsection (4A) above may be varied—

(a) by written agreement between the parties; or

(b) by the sheriff, on an application made by the trustee, the debtor or any 
other interested person.

(4F) The sheriff—20

(a) may not vary an agreement entered into under subsection (4A) above so 
as to include provision of a kind which could not be included in an order 
made under subsection (2) above; and

(b) shall grant an application to vary such an agreement if and to the extent 
that the sheriff thinks variation is necessary to determine a suitable 25

amount to allow for the purposes specified in paragraphs (a) and (b) of 
subsection (2) above, being an amount which shall not be included in the 
amount to be paid to the trustee.

(4G) Where a third person pays a sum of money to the trustee under subsection 
(2YA) or (4A)(b) above, that person shall be discharged of any liability to the 30

debtor to the extent of the sum of money so paid.

(4H) The trustee shall (unless he is the Accountant in Bankruptcy) send a copy of 
any agreement entered into under subsection (4A) above (and a copy of any 
variation of such an agreement) to the Accountant in Bankruptcy.”.

(3A) In section 1A of that Act (supervisory functions of the Accountant in Bankruptcy), after 35

subsection (1)(b)(iia) (as inserted by section 2(2) of this Act), insert—

“(iib) orders made under subsection (2) of section 32 of this Act and 
agreements made under subsection (4A) of that section;”.

Debtor’s home and other heritable property

17 Debtor’s home and other heritable property40

(1) After section 32(9) of the 1985 Act (circumstances where dealings with debtor not 
challengeable by permanent trustee), insert—
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“(9A) Where the trustee has abandoned to the debtor any heritable property, notice in 
writing of such abandonment given to the debtor by the trustee shall be 
sufficient evidence that the property is vested in the debtor.

(9B) Where the trustee gives notice under subsection (9A) above in relation to a 
right or interest in property which is—5

(a) registered in the Land Register; or

(b) recorded in the Register of Sasines,

he shall, as soon as reasonably practicable after giving the notice, register it in 
the Land Register or, as the case may be, record it in the Register of Sasines.”.

(2) After section 39 of that Act, insert—10

“39A Debtor’s home ceasing to form part of sequestrated estate

(1) This section applies where a debtor’s sequestrated estate includes any right or 
interest in the debtor’s family home.

(2) At the end of the period of 3 years beginning with the date of sequestration the 
right or interest mentioned in subsection (1) above shall—15

(a) cease to form part of the debtor’s sequestrated estate; and

(b) be reinvested in the debtor (without disposition, conveyance, assignation 
or other transfer).

(3) Subsection (2) above shall not apply if, during the period mentioned in that 
subsection—20

(a) the trustee disposes of or otherwise realises the right or interest 
mentioned in subsection (1) above;

(b) the trustee concludes missives for sale of the right or interest;

(c) the trustee sends a memorandum to the keeper of the register of 
inhibitions under section 14(4) of this Act;25

(d) the trustee registers in the Land Register of Scotland or, as the case may 
be, records in the Register of Sasines a notice of title in relation to the 
right or interest mentioned in subsection (1) above;

(e) the trustee commences proceedings—

(i) to obtain the authority of the sheriff under section 40(1)(b) of this 30

Act to sell or dispose of the right or interest;

(ii) in an action for division and sale of the family home; or

(iii) in an action for the purpose of obtaining vacant possession of the 
family home;

(f) the trustee and the debtor enter into an agreement such as is mentioned in 35

subsection (5) below.

(4) The Scottish Ministers may, by regulations, modify paragraphs (a) to (f) of 
subsection (3) above so as to—

(a) add or remove a matter; or

(b) vary any such matter,40

referred to in that subsection.
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(5) The agreement referred to in subsection (3)(f) above is an agreement that the 
debtor shall incur a specified liability to his estate (with or without interest 
from the date of the agreement) in consideration of which the right or interest 
mentioned in subsection (1) above shall—

(a) cease to form part of the debtor’s sequestrated estate; and5

(b) be reinvested in the debtor (without disposition, conveyance, assignation 
or other transfer).

(6) If the debtor does not inform the trustee or the Accountant in Bankruptcy of his 
right or interest in the family home before the end of the period of 3 months 
beginning with the date of sequestration, the period of 3 years mentioned in 10

subsection (2) above—

(a) shall not begin with the date of sequestration; but

(b) shall begin with the date on which the trustee or the Accountant in 
Bankruptcy becomes aware of the debtor’s right or interest.

(7) The sheriff may, on the application of the trustee, substitute for the period of 3 15

years mentioned in subsection (2) above a longer period—

(a) in prescribed circumstances; and

(b) in such other circumstances as the sheriff thinks appropriate.

(8) The Scottish Ministers may, by regulations—

(a) make provision for this section to have effect with the substitution, in 20

such circumstances as the regulations may prescribe, of a shorter period 
for the period of 3 years mentioned in subsection (2) above;

(b) prescribe circumstances in which this section does not apply;

(c) prescribe circumstances in which a sheriff may disapply this section;

(d) make provision requiring the trustee to give notice that this section 25

applies or does not apply;

(e) make provision about compensation;

(f) make such provision as they consider necessary or expedient in 
consequence of regulations made under paragraphs (a) to (e) above. 

(9) In this section, “family home” has the same meaning as in section 40 of this 30

Act.”.

Protected trust deeds

18 Modification of provisions relating to protected trust deeds

(1) For paragraphs 5 to 13 of Schedule 5 to the 1985 Act (protected trusts deeds) 
substitute—35

“5 (1) The Scottish Ministers may by regulations make provision as to—

(a) the conditions which require to be fulfilled in order for a trust deed to be 
granted the status of a protected trust deed;

(b) the consequences of a trust deed being granted that status;
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(c) the rights of any creditor who does not accede to a trust deed which is 
granted protected status;

(d) the circumstances in which a debtor may bring to an end the operation of 
a trust deed in respect of which the conditions provided for under sub-
paragraph (a) are not fulfilled;5

(e) the administration of the trust under a protected trust deed (including 
provision about the remuneration payable to the trustee).

(2) Regulations under this paragraph may—

(a) make provision enabling applications to be made to the court;

(b) contain such amendments of this Act as appear to the Scottish Ministers 10

to be necessary in consequence of any other provision of the 
regulations.”.

(2) In section 73(1) of that Act (interpretation), for the definition of “protected trust deed” 
substitute—

““protected trust deed” means a trust deed which has been granted 15

protected status in accordance with regulations made under paragraph 5 
of Schedule 5 to this Act;”.

Modification of composition procedure

19 Modification of composition procedure

(1) Schedule 4 to the 1985 Act (discharge on composition) is amended as follows.20

(2) In paragraph 1(1), for “clerk issues the act and warrant to the permanent” substitute “ or, 
as the case may be, the Accountant in Bankruptcy appoints the”.

(3) In paragraph 4, for sub-paragraphs (c) and (d) substitute—

“(c) not later than 1 week after the date of publication of such notice, send to 
every creditor known to him—25

(i) a copy of the terms of offer; and

(ii) such other information as may be prescribed.”.

(4) For paragraphs 5 to 8, substitute—

“5 The notice mentioned in paragraph 4(b) of this Schedule shall be in the 
prescribed form and shall contain such information as may be prescribed.30

6 Where, within the period of 5 weeks beginning with the date of publication of 
the notice under paragraph 4(b) of this Schedule, the trustee has not received 
notification in writing from a majority in number or not less than one third in 
value of the creditors that they reject the offer of composition, the offer of 
composition shall be approved by the trustee.35

7 Where the trustee has received notification within the period and to the extent 
mentioned in paragraph 6 of this Schedule, the offer of composition shall be 
rejected by the trustee.

8 Any creditor who has been sent a copy of the terms of the offer as referred to in 
paragraph 4(c)(i) of this Schedule and who has not notified the trustee as 40

mentioned in paragraph 6 of this Schedule that he objects to the offer shall be 
treated for all purposes as if he had accepted the offer.
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8A(1) The Scottish Ministers may by regulations amend paragraphs 4 to 8 of this 
Schedule by replacing them, varying them or adding to or deleting anything 
from them.

(2) Regulations made under sub-paragraph (1) above may contain such 
amendments of this Act as appear to the Scottish Ministers to be necessary in 5

consequence of any amendment made by the regulations to the said paragraphs 
4 to 8.

8B(1) Where an offer of composition is approved, a creditor who has not been sent a 
copy of the terms of the offer as mentioned in paragraph 4(c)(i) of this 
Schedule or who has notified the trustee of his rejection of the offer as 10

mentioned in paragraph 6 of this Schedule may, not more than 28 days after the 
expiry of the period mentioned in said paragraph 6, appeal to the Accountant in 
Bankruptcy against such approval.

(2) In determining an appeal under sub-paragraph (1) above, the Accountant in 
Bankruptcy may—15

(a) approve or reject the offer of composition; and

(b) make such other determination in consequence of that approval or 
rejection as he thinks fit.”.

(5) In paragraph 9(3), for “paragraph 9(2) and (3) of Schedule 2 to” substitute “section 53A 
of”.20

(6) In paragraph 10—

(a) for “lodged with the sheriff clerk” substitute “sent to the Accountant in 
Bankruptcy”; and

(b) in sub-paragraph (a), for “permanent trustee” substitute “trustee (where he is not 
the Accountant in Bankruptcy)”. 25

(7) For paragraph 11, substitute—

“11 (1) Where the documents have been sent to the Accountant in Bankruptcy under 
paragraph 10 of this Schedule and either—

(a) the period mentioned in paragraph 8B(1) of this Schedule has expired; or

(b) the Accountant in Bankruptcy, in determining an appeal under said 30

paragraph 8B(1), has approved the offer of composition,

the Accountant in Bankruptcy shall grant the certificates of discharge referred 
to in sub-paragraph (2) below.

(2) Those certificates are—

(a) a certificate discharging the debtor; and35

(b) a certificate discharging the trustee.

(3) A certificate granted under sub-paragraph (1) above shall be in the prescribed 
form.

(4) The Accountant in Bankruptcy shall—

(a) send a certified copy of the certificate discharging the debtor to the 40

keeper of the register of inhibitions for recording in that register; and
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(b) send a copy of that certificate to the trustee who shall insert it in the 
sederunt book or, where the Accountant in Bankruptcy is the trustee,
insert a copy of that certificate in the sederunt book.”.

(8) In paragraph 12, for “An order under paragraph 11” substitute “A certificate granted 
under paragraph 11(1)”.5

(9) In paragraph 14—

(a) the words “the sheriff makes an order approving” are repealed; and

(b) after “composition”, where it first occurs, insert “is approved”.

(10) In paragraph 16—

(a) in sub-paragraph (1), for the words from “an” to “effective” substitute “the 10

granting of a certificate under paragraph 11(1) of this Schedule discharging the 
debtor”; and

(b) in sub-paragraph (2), for “an order under paragraph 11 above” substitute “the 
granting of a certificate under paragraph 11(1) of this Schedule”.

(11) In paragraph 17(1)—15

(a) the words from “Without” to “decrees,” are repealed; and

(b) for the words from “order” to “and”, where it first occurs, substitute “approval of 
the offer of composition and the granting of certificates”. 

(12) In paragraph 18(1)—

(a) the words from “Without” to “decrees,” are repealed; and20

(b) for “an order under paragraph 11” substitute “a certificate granted under 
paragraph 11(1)”.

(13) In paragraph 4 of Schedule 1 to that Act (determination of amount of creditor’s claim), 
the words “by the sheriff” are repealed.

Status and powers of Accountant in Bankruptcy25

20 Status of Accountant in Bankruptcy as officer of the court

In section 1 of the 1985 Act (Accountant in Bankruptcy), after subsection (1), insert—

“(1A) The Accountant in Bankruptcy shall be an officer of the court.”.

21 Accountant in Bankruptcy’s power to investigate trustees under protected trust 
deeds30

(1) In Schedule 5 to the 1985 Act (voluntary trust deeds for creditors), after paragraph 1, 
insert—

“Accountant in Bankruptcy’s power to carry out audit

1A The Accountant in Bankruptcy may, at any time, audit the trustee’s accounts 
and fix his remuneration.”.35

(2) In section 1A(1)(a) of that Act (supervision of persons by the Accountant in 
Bankruptcy), after sub-paragraph (ii), insert—

“(iia) trustees under protected trust deeds;”.
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Offences

22 Modification of offences under section 67 of the 1985 Act

(1) Section 67 of the 1985 Act (general offences by debtor) is amended as follows.

(2) In subsection (2), after “conceals” insert “, disposes of”.

(3) Subsection (8) is repealed.5

(4) In subsection (9), for “to the extent of £100 (or such other sum as may be prescribed) or 
more” substitute—

“(a) to the extent of £500 (or such other sum as may be prescribed) or more; 
or

(b) of any amount, where, at the time of obtaining credit, the debtor has 10

debts amounting to £1,000 (or such other sum as may be prescribed) or 
more,”.

(5) After subsection (9), insert—

“(9A) For the purposes of calculating an amount of—

(a) credit mentioned in subsection (9) above; or 15

(b) debts mentioned in paragraph (b) of that subsection,

no account shall be taken of any credit obtained or, as the case may be, any 
liability for charges in respect of—

(i) any of the supplies mentioned in section 70(4) of this Act; and

(ii) any council tax within the meaning of section 99(1) of the Local 20

Government Finance Act 1992 (c.14).”.  

(6) In subsection (10)(a)—

(a) the word “or” after sub-paragraph (i) is repealed; 

(b) after sub-paragraph (ii) insert “; or

(iii) a person subject to a bankruptcy restrictions order, or a bankruptcy 25

restrictions undertaking, made in England or Wales,”; and

(c) for “either case” substitute “the case mentioned in sub-paragraph (i) or (ii) above”.

(7) For subsection (10)(c) substitute—

“(c) the relevant information about the status of the debtor is the information 
that—30

(i) his estate has been sequestrated and that he has not been 
discharged;

(ii) he is an undischarged bankrupt in England and Wales or Northern 
Ireland; or

(iii) he is subject to a bankruptcy restrictions order, or a bankruptcy 35

restrictions undertaking, made in England or Wales,

as the case may be.”.

(8) After subsection (11) insert—
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“(11A)A person shall be guilty of an offence under subsection (1), (2), (4), (5), (6) or 
(7) above if that person does or, as the case may be, fails to do, in any place in 
England and Wales or Northern Ireland, anything which would, if done or, as 
the case may be, not done in Scotland, be an offence under the subsection in 
question.”.5

Miscellaneous and general

23 Creditor to provide debt advice and information package

In section 5 of the 1985 Act (sequestration of the estate of living or deceased debtor), 
after subsection (2C), insert—

“(2D) No petition may be presented under subsection (2)(b)(i) above unless the 10

qualified creditor has provided, by such time prior to the presentation of the 
petition as may be prescribed, the debtor with a debt advice and information 
package.

(2E) In subsection (2D) above, “debt advice and information package” means the 
debt advice and information package referred to in section 10(5) of the Debt 15

Arrangement and Attachment (Scotland) Act 2002 (asp 17).”.

23A Continuation of sequestration proceedings pending approval of debt payment 
programme

(1) Section 12 of the 1985 Act is amended as follows.

(2) In subsection (3), for “subsection (3A)” substitute “subsections (3A) and (3B)”.20

(3) After subsection (3A) insert—

“(3B) Where the sheriff is satisfied—

(a) that a debt payment programme (within the meaning of Part 1 of the 
Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17)) 
relating to—25

(i) the debt in respect of which the debtor became apparently 
insolvent; and

(ii) any other debt due by the debtor to the petitioner and any creditor 
concurring in the petition,

has been applied for and has not yet been approved or rejected; or30

(b) that such a debt payment programme will be applied for, 

the sheriff may continue the petition for such period as he thinks fit.”.

24 Abolition of summary administration

(1) The following provisions of the 1985 Act are repealed.

(2) In section 21A of that Act (calling of statutory meeting where interim trustee is 35

Accountant in Bankruptcy), in subsection (3)(b)—

(a) sub-paragraph (ii); and 

(b) the word “and” immediately preceding that sub-paragraph.

(3) Section 23A of that Act (summary administration) and Schedule 2A to that Act.
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(4) In section 24 of that Act (election of permanent trustee), subsections (3B), (4A) and (5).

(5) In section 25 of that Act (confirmation of permanent trustee), subsection (2A).

25 Non-vested contingent interest reinvested in debtor

In  section 31 of the 1985 Act (vesting of estate at date of sequestration), after 
subsection (5), insert—5

“(5A) Any non-vested contingent interest vested in the trustee by virtue of subsection 
(5) above shall, where it remains so vested in the trustee on the date on which 
the debtor’s discharge becomes effective, be reinvested in the debtor as if an 
assignation of that interest had been executed by the trustee and intimation 
thereof made at that date.”.10

26 Debtor’s requirement to give account of state of affairs

After section 43 of the 1985 Act, insert—

“43A Debtor’s requirement to give account of state of affairs

(1) This section applies to a debtor who—

(a) has not been discharged under this Act; or15

(b) is subject to—

(i) an order made by the sheriff under subsection (2) of section 32 of 
this Act; or

(ii) an agreement entered into under subsection (4A) of that section.

(2) The trustee shall, at the end of—20

(a) the period of 6 months beginning with the date of sequestration; and

(b) each subsequent period of 6 months,

require the debtor to give an account in writing, in such form as may be 
prescribed, of his current state of affairs.”.

27 Restriction of debtor’s right to appeal under sections 49(6) and 53(6) of the 1985 25

Act

(1) In section 49 of the 1985 Act (adjudication of claims)—

(a) in subsection (6), after “debtor” insert “(subject to subsection (6A) below)”; and

(b) after subsection (6), insert—

“(6A) A debtor may appeal under subsection (6) above if, and only if, he satisfies the 30

sheriff that he has, or is likely to have, a pecuniary interest in the outcome of 
the appeal.”.

(2) In section 53 of that Act (procedure after end of accounting period)—

(a) in subsection (6), after “debtor” insert “(subject to subsection (6A) below)”; and

(b) after subsection (6), insert—35

“(6A) A debtor may appeal under subsection (6) above if, and only if, he satisfies the 
Accountant in Bankruptcy or, as the case may be, the sheriff that he has, or is 
likely to have, a pecuniary interest in the outcome of the appeal.”.
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28 Status of order on petition to convert protected trust deed into sequestration

After section 59C(2) of the 1985 Act (content of court order converting protected trust 
deed into sequestration), insert—

“(2A) The provisions of this Act shall apply to an order made by the sheriff under 
subsection (1) above as if it was a determination by the Accountant in 5

Bankruptcy of a debtor application under section 12(1) of this Act and in 
relation to which the member State liquidator was a concurring creditor.”.

28A Power to provide for lay representation in sequestration proceedings

In section 32(1) of the Sheriff Courts (Scotland) Act 1971 (c.58) (power of Court of 
Session to regulate civil procedure in sheriff court), after paragraph (l) insert—10

“(m) permitting a debtor appearing before a sheriff under section 12 of the 
Bankruptcy (Scotland) Act 1985 (c.66) (award of sequestration) to be 
represented, in such circumstances as may be specified in the act of 
sederunt, by a person who is neither an advocate nor a solicitor.”.

29 Treatment of student loans on sequestration15

(1) In section 73B(12) of the Education (Scotland) Act 1980 (c.44) (power to make 
provision in relation to treatment of student loans upon discharge under the 1985 Act), 
after “receive,” insert “before, on or”.

(2) In paragraph 6 of Schedule 2 to the Education (Student Loans) Act 1990 (c.6) (treatment 
of student loans on sequestration), which, notwithstanding its repeal by section 44 of 20

and Schedule 4 to the Teaching and Higher Education Act 1998 (c.30), is saved by 
virtue of article 3 of the Teaching and Higher Education Act 1998 (Commencement No. 
2 and Transitional Provisions) Order 1998 (S.I. 1998 No. 2004)—

(a) after “Where,” insert “before, on or”; and

(b) after “before” insert “, on”.25

29A Certain regulations under the 1985 Act: procedure

In section 72 of the 1985 Act (regulations)—

(a) the existing words become subsection (1);

(b) at the beginning insert “Subject to subsection (2) below,”; and

(c) at the end insert—30

“(2) No regulations such as are mentioned in subsection (3) below may be made 
unless a draft of the statutory instrument containing the regulations has been 
laid before, and approved by a resolution of, the Scottish Parliament.

(3) The regulations are—

(a) regulations made under—35

(i) section 5A; and

(ii) section 39A(4),

of this Act; and
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(b) the first regulations under paragraph 5 of Schedule 5 to this Act made 
after the commencement of section 18 of the Bankruptcy and Diligence 
etc. (Scotland) Act 2006 (asp 00).”.

30 Minor and consequential amendments of the 1985 Act

Schedule 1 to this Act, which contains minor amendments of the 1985 Act and 5

amendments of that Act consequential on the provisions of this Part, has effect.

PART 2

FLOATING CHARGES

Registration and creation etc.

31 Register of Floating Charges10

(1) The Keeper of the Registers of Scotland (in this Part, the “Keeper”) must establish and 
maintain a register to be known as the Register of Floating Charges.

(2) The Keeper must accept an application for registration of—

(a) any document delivered to the Keeper in pursuance of section 32, 34A, 35, 36 or 
37 of this Act; and15

(b) any notice delivered to the Keeper in pursuance of section 33 of this Act, 

provided that the application is accompanied by such information as the Keeper may 
require for the purposes of the registration.

(3) On receipt of such an application, the Keeper must note the date of receipt of the 
application; and, where the application is accepted by the Keeper, that date is to be 20

treated for the purposes of this Part as the date of registration of the document or notice 
to which the application relates.

(4) The Keeper must, after accepting such an application, complete registration by 
registering in the Register of Floating Charges the document or notice to which the 
application relates.25

(5) The Keeper must—

(a) make the Register of Floating Charges available for public inspection at all 
reasonable times;

(b) provide facilities for members of the public to obtain copies of the documents in 
the Register; and30

(c) supply an extract of a document in the Register, certified as a true copy of the 
original, to any person requesting it.

(6) An extract certified as mentioned in subsection (5)(c) above is sufficient evidence of the 
original.

(7) The Keeper may charge such fees—35

(a) for registering a document or notice in the Register of Floating Charges; or 

(b) in relation to anything done under subsection (5) above,

as the Scottish Ministers may by regulations prescribe.
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(8) The Scottish Ministers may by regulations make provision as to the form and manner in 
which the Register of Floating Charges is to be maintained.

32 Creation of floating charges

(1) It continues to be competent, for the purpose of securing any obligation to which this 
subsection applies, for a company to grant in favour of the creditor in the obligation a 5

charge (known as a “floating charge”) over all or any part of the property which may 
from time to time be comprised in the company’s property and undertaking.

(2) Subsection (1) above applies to any debt or other obligation incurred or to be incurred 
by, or binding upon, the company or any other person.

(3) From the coming into force of this section, a floating charge is (subject to section 33 of 10

this Act) created only when a document—

(a) granting a floating charge; and

(b) subscribed by the company granting the charge, 

is registered in the Register of Floating Charges.

33 Advance notice of floating charges15

(1) Where a company proposes to grant a floating charge, the company and the person in 
whose favour the charge is to be granted may apply to have joint notice of the proposed 
charge registered in the Register of Floating Charges.

(2) A notice under subsection (1) above must—

(a) be in such form; 20

(b) contain such particulars; and 

(c) be given in such manner,

as the Scottish Ministers may by regulations prescribe.

(3) Subsection (4) below applies where—

(a) a notice under subsection (1) above is registered in the Register of Floating 25

Charges; and

(b) within 21 days of the notice being so registered, a document—

(i) granting a floating charge conforming with the particulars contained in the 
notice; and 

(ii) subscribed by the company granting the charge,30

is registered in the Register of Floating Charges.

(4) Where this subsection applies, the floating charge so created is to be treated as having 
been created when the notice under subsection (1) above was so registered.

34 Ranking of floating charges

(1) Subject to subsections (4) and (5) below, a floating charge—35

(a) created on or after the coming into force of this section; and

(b) which has attached to all or any part of the property of a company,
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ranks as described in subsection (2) below.

(2) The floating charge referred to in subsection (1) above—

(a) ranks with—

(i) any other floating charge which has attached to that property or any part of 
it; or5

(ii) any fixed security over that property or any part of it,

according to date of creation; and

(b) ranks equally with any floating charge or fixed security referred to in paragraph 
(a) above which was created on the same date as the floating charge referred to in 
subsection (1) above.10

(3) For the purposes of subsection (2) above—

(a) the date of creation of a fixed security is the date on which the right to the security 
was constituted as a real right; and

(b) the date of creation of a floating charge subsisting before the coming into force of 
this section is the date on which the instrument creating the charge was executed 15

by the company granting the charge.

(4) Where all or any part of the property of a company is subject to both—

(a) a floating charge; and 

(b) a fixed security arising by operation of law, 

the fixed security has priority over the floating charge.20

(5) Where the holder of a floating charge over all or any part of the property of a company 
has received intimation in writing of the subsequent creation of—

(a) another floating charge over the same property or any part of it; or

(b) a fixed security over the same property or any part of it,

the priority of ranking of the first-mentioned charge is restricted to security for the 25

matters referred to in subsection (6) below.

(6) Those matters are—

(a) the present debt incurred (whenever payable);

(b) any future debt which, under the contract to which the charge relates, the holder is 
required to allow the debtor to incur;30

(c) any interest due or to become due on the debts referred to in paragraphs (a) and 
(b) above;

(d) any expenses or outlays which may be reasonably incurred by the holder; and

(e) in the case of a floating charge to secure a contingent liability (other than a 
liability arising under any further debts incurred from time to time), the maximum 35

sum to which the contingent liability is capable of amounting, whether or not it is 
contractually limited.

(9) Subsections (1) to (6) above, and any provision made under section 34A(1) of this Act, 
are subject to sections 175 and 176A (provision for preferential debts and share of 
assets) of the Insolvency Act 1986 (c.45).40
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34A Ranking clauses

(1) The document granting a floating charge over all or any part of the property of a 
company may make provision regulating the order in which the charge ranks with any 
other floating charge or any fixed security (including a future floating charge or fixed 
security) over that property or any part of it.5

(2) Provision under subsection (1) above—

(a) may displace in whole or part—

(i) subsections (1) and (2) of section 34 of this Act;

(ii) subsections (5) and (6) of that section;

(b) may not affect the operation of subsection (4) of that section (whether as against 10

subsections (1) and (2) of that section or other provision under subsection (1) 
above).

(3) Accordingly, subsections (1), (2), (5) and (6) of that section have effect subject to any 
provision made under subsection (1) above.

(4) Provision under subsection (1) above is not valid unless it is made with the consent of 15

the holder of any subsisting floating charge, or any subsisting fixed security, which 
would be adversely affected by the provision.

(5) A document of consent for the purpose of subsection (4) above may be registered in the 
Register of Floating Charges.

35 Assignation of floating charges20

(1) A floating charge may be assigned (and the rights under it vested in the assignee) by the 
registration in the Register of Floating Charges of a document of assignation subscribed 
by the holder of the charge.

(2) An assignation under subsection (1) above may be in whole or to such extent as may be 
specified in the document of assignation.25

(3) This section is without prejudice to any other enactment, or any rule of law, by virtue of 
which a floating charge may be assigned.

36 Alteration of floating charges

(1) The terms of the document granting a floating charge may be altered, but only by a 
document of alteration—30

(a) subscribed by—

(i) the company which granted the charge; 

(ii) the holder of the charge; and 

(iii) the holder of any other subsisting floating charge, or any subsisting fixed 
security, which would be adversely affected by the alteration, and35

(b) registered in the Register of Floating Charges.

(2) But paragraph (a)(i) of subsection (1) above does not apply in respect of an alteration 
which—

(a) relates only to the ranking of the floating charge first-mentioned in that subsection 
with any other floating charge or any fixed security; and 40
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(b) does not adversely affect the interests of the company which granted the charge.

(3) The granting, by the holder of a floating charge, of consent to the release from the scope 
of the charge of any particular property, or class of property, which is subject to the 
charge is to be treated as constituting an alteration to the terms of the document granting 
the charge.5

37 Discharge of floating charges

(1) A floating charge may be discharged by the registration in the Register of Floating 
Charges of a document of discharge subscribed by the holder of the charge.

(2) A discharge under subsection (1) above may be in whole or to such extent as may be 
specified in the document of discharge.10

(3) This section is without prejudice to any other means by which a floating charge may be 
discharged or extinguished.

38 Effect of floating charges on winding up

(1) Where a company goes into liquidation, a floating charge created over property of the 
company attaches to the property to which it relates.15

(2) The attachment of a floating charge to property under subsection (1) above is subject to 
the rights of any person who—

(a) has effectually executed diligence on the property to which the charge relates or 
any part of it;

(b) holds over that property or any part of it a fixed security ranking in priority to the 20

floating charge; or

(c) holds over that property or any part of it another floating charge so ranking.

(3) Interest accrues in respect of a floating charge which has attached to property until 
payment is made of any sum due under the charge.

(4) Part IV, except section 185, of the Insolvency Act 1986 has (subject to subsection (1)25

above) effect in relation to a floating charge as if the charge were a fixed security over 
the property to which it has attached in respect of the principal of the debt or obligation 
to which it relates and any interest due or to become due on it.

(5) Subsections (1) to (4) above do not affect the operation of—

(a) sections 53(7) and 54(6) (attachment of floating charge on appointment of 30

receiver) of the Insolvency Act 1986; 

(b) sections 175 and 176A of that Act; or

(c) paragraph 115(3) of Schedule B1 (attachment of floating charge on delivery of a 
notice by an administrator) to that Act.

(6) For the purposes of this section, reference to a company going into liquidation—35

(a) in a case where a court of a member State has under the EC Regulation 
jurisdiction as respects the company which granted the relevant floating charge, 
means the opening of insolvency proceedings in that State;

(b) in any other case, is to be construed in accordance with section 247(2) and (3) of 
the Insolvency Act 1986 (c.45).40
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(7) In subsection (6)(a) above—

“the EC Regulation” is the Regulation of the Council of the European Union 
published as Council Regulation (EC) No 1346/2000 on insolvency proceedings;

“court” is to be construed in accordance with Article 2(d) of that Regulation;

“insolvency proceedings” is to be construed in accordance with Article 2(a) of 5

that Regulation;

“member State” means a member State of the European Union apart from the 
United Kingdom.

39 Repeals, savings and transitional arrangements

(1) Part XVIII (floating charges: Scotland) of the Companies Act 1985 (c.6) is repealed.10

(2) Nothing in this Part (except sections 34 and 34A so far as they concern the ranking of 
floating charges subsisting immediately before the coming into force of this section) 
affects the validity or operation of floating charges subsisting before the coming into 
force of this section.

(3) So, despite the repeal of Chapters I and III of Part XVIII of that Act by subsection (1)15

above, the provisions of those Chapters are to be treated as having effect for the 
purposes of floating charges subsisting immediately before the coming into force of this 
section.

(4) In particular—

(a) floating charges subsisting immediately before the coming into force of this 20

section rank with each other as they ranked with each other in accordance with 
section 464 of the Companies Act 1985 immediately before that section was 
repealed by subsection (1) above; and

(b) a floating charge subsisting immediately before the coming into force of this 
section ranks with a fixed security so subsisting as it ranked with the security in 25

accordance with section 464 of the Companies Act 1985 immediately before that 
section was repealed by subsection (1) above.

40 Interpretation

In this Part—

“company” means an incorporated company (whether or not a company within the 30

meaning of the Companies Act 1985 (c.6));

“fixed security”, in relation to any property of a company, means any security 
(other than a floating charge or a charge having the character of a floating charge) 
which on the winding up of the company in Scotland would be treated as an 
effective security over that property including, in particular, a heritable security 35

(within the meaning of section 9(8) of the Conveyancing and Feudal Reform 
(Scotland) Act 1970 (c.35)).

Related further provision

41 Formalities as to documents

(1) In section 6 (registration of documents) of the Requirements of Writing (Scotland) Act 40

1995 (c.7), after subsection (1)(a), insert—
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“(aa) to register a document in the Register of Floating Charges;”.

(2) In section 46 (extract decree of reduction to be recorded) of the Conveyancing 
(Scotland) Act 1924 (c.27)—

(a) in subsection (2), for the words “This section” substitute “Subsection (1) above”; 
and5

(b) after subsection (2), insert—

“(3) This section shall apply in relation to a document registered in the Register of 
Floating Charges as it applies in relation to a deed or other document 
pertaining to a heritable security which is recorded in the Register of Sasines
(and the references to recording are to be read accordingly).”.10

(3) In section 8 (rectification of defectively expressed documents) of the Law Reform 
(Miscellaneous Provisions) (Scotland) Act 1985 (c.73), after subsection (5), insert—

“(5A) Subsection (5) above applies in relation to document registered in the Register 
of Floating Charges as it applies in relation to a document recorded in the 
Register of Sasines (and the references to recording are to be read 15

accordingly).”.

42 Industrial and provident societies

(1) For section 3 (application to registered societies of provisions relating to floating 
charges) of the Industrial and Provident Societies Act 1967 (c.48) substitute—

“3 Application to registered societies of provisions relating to floating charges20

(1) The provisions of Part 2 of the Bankruptcy and Diligence etc. (Scotland) Act 
2006 (asp 00) (in this section referred to as the “relevant provisions”) shall 
apply to a registered society as they apply to an incorporated company.

(2) Where, in the case of a registered society—

(a) there are in existence—25

(i) a floating charge created under the relevant provisions (as applied 
by this section), and

(ii) an agricultural charge created under Part II of the Agricultural 
Credits (Scotland) Act 1929 (c.13), and

(b) any assets of the society are subject to both charges, 30

sections 34(1) to (3) and 38(2)(c) of the Bankruptcy and Diligence etc. 
(Scotland) Act 2006 shall have effect for the purposes of determining the 
ranking with one another of those charges as if the agricultural charge were a 
floating charge created under the relevant provisions on the date of creation of 
the agricultural charge.”.35

(2) Section 4 (filing of information relating to charges) of that Act is repealed.

(3) In section 5 (supplemental provisions) of that Act—

(a) for paragraph (b) of subsection (1) substitute—

“(b) any security, except a floating charge, granted by a registered society 
over any of its assets,”; and40
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(b) the references to section 4 of that Act are to be treated as references to that section 
as it had effect immediately before its repeal by subsection (2) above.

PART 3

ENFORCEMENT

Scottish Civil Enforcement Commission5

43 Scottish Civil Enforcement Commission

(1) There is established a body corporate to be known as the Scottish Civil Enforcement 
Commission (in this Act, the “Commission”) having the functions conferred on it by 
virtue of this Act and any other enactment.

(2) The Commission must, in the exercise of its functions, act—10

(a) in a manner that encourages equal opportunities and in particular the observance 
of the equal opportunity requirements; and

(b) in accordance with any directions given to it by the Scottish Ministers.

(3) In subsection (2)(a) above, “equal opportunities” and “equal opportunity requirements” 
have the same meanings as in Section L2 of Part II of Schedule 5 to the Scotland Act 15

1998 (c.46).

(4) The Scottish Ministers may, by regulations—

(a) confer functions on; 

(b) remove functions from; or

(c) otherwise modify the functions of,20

the Commission.

(5) Regulations made under subsection (4) above may—

(a) transfer a function to the Commission which is conferred on another person by 
virtue of any other enactment; and

(b) make such modifications to any other enactment which the Scottish Ministers 25

consider necessary or expedient in consequence of transferring the function.

(6) The Advisory Council on Messengers-at-Arms and Sheriff Officers is abolished. 

(7) Schedule 2 to this Act makes further provision about the Commission.

44 Information and annual report

(1) The Commission must provide the Scottish Ministers with information relating to the 30

exercise of the Commission’s functions as the Scottish Ministers consider appropriate.

(2) The Commission must prepare a report on its activities during the whole of each 
financial year as soon as practicable after the end of the period to which the report 
relates.

(3) A report prepared under subsection (2) above—35

(a) must include a statement of accounts, prepared in accordance with paragraph 29
of schedule 2 to this Act, for the period to which the report relates; and
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(b) may include a statistical analysis of the performance by judicial officers of their 
functions and the undertaking by officers of activities during the period to which 
the report relates or any other period specified by the Commission in the report.

(4) The Commission may, in preparing the report under subsection (2) above, require a 
judicial officer to provide any information it considers necessary or proper for the 5

purposes of preparing the report.

(5) The Commission must—

(a) send a copy of each report prepared under subsection (2) above to the Scottish 
Ministers; and

(b) publish the report.10

(6) The Scottish Ministers must lay a copy of a report sent to them under subsection (5)(a)
above before the Scottish Parliament.

45 Publication of guidance and other information

(1) The Commission may—

(a) prepare and publish information and other materials; and15

(b) carry on any other activities,

that it considers appropriate for the purposes of informing and educating the public 
about the matters mentioned in subsection (2) below.

(2) Those matters are—

(a) the Commission’s functions;20

(b) the functions and, subject to section 49(1) of this Act, the activities of judicial 
officers; and

(c) the law of and procedures relating to diligence.

46 Published information not to enable identification

Information—25

(a) contained in a report prepared under section 44(2); or

(b) published under section 45(1),

of this Act must not be in a form which identifies or enables the identification of judicial 
officers or persons against whom diligence has been executed.

47 Register of judicial officers30

(1) The Commission must keep a register of judicial officers, which is to be open to public 
inspection at reasonable times determined by the Commission.

(2) The Commission may make rules—

(a) prescribing the particulars and other information to be recorded in the register;

(b) regulating the procedure by which a judicial officer must intimate such particulars 35

and other information to the Commission;

(c) requiring the notification to the Commission of changes in the particulars and 
other information.
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48 Code of practice

(1) The Commission––

(a) must prepare and publish a code of practice in relation to the exercise of the 
functions of; and

(b) may, subject to section 49(2)(a) of this Act, prepare and publish such a code in 5

relation to the undertaking of activities by,

judicial officers.

(2) The Commission may—

(a) revise the whole or any part of a code published under this section; and

(b) publish the revised code.10

(3) The Commission must send a copy of each code of practice published under this section 
to—

(a) the Scottish Ministers; and

(b) the association designated as the professional association for judicial officers 
under section 56(1) of this Act (in this Part, the “professional association”).15

(4) The Scottish Ministers must lay a copy of a code of practice sent to them under 
subsection (3)(a) above before the Scottish Parliament.

49 Publication of information relating to informal debt collection

(1) The Commission may publish information and other materials for the purposes of—

(a) promoting good practice in; and20

(b) informing the public about,

informal debt collection.

(2) Information published under subsection (1) above may take the form of—

(a) a code of practice for persons undertaking informal debt collection; or

(b) guidance for those persons.25

(2A) Where the information published under subsection (1) above takes the form of a code of 
practice for persons undertaking informal debt collection, subsections (2), (3)(a) and (4) 
of section 48 of this Act apply as they apply to a code of practice published under that 
section.

(3) In this section, “informal debt collection” means the collection of debts (including debts 30

which are not constituted by decrees or documents of debt) by methods other than 
diligence.

(4) In subsection (3) above, “decrees” and “documents of debt” are to be construed in 
accordance with section 199 of this Act.

50 Electronic publication35

In this Part, references to “publishing” include publishing by electronic means and 
cognate expressions are to be construed accordingly.
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Judicial officers

51 Judicial officers

(1) There is established an office to be known as judicial officer and any person who holds a 
commission as officer has the functions conferred by virtue of this Act and any other 
enactment.5

(1A) A person may be granted a commission as a judicial officer by the Lord President of the 
Court of Session but only on the recommendation of the Commission under section 
52(1) of this Act.

(1B) Where the Lord President grants a person a commission as a judicial officer, the 
Commission must intimate that decision to—10

(a) the person who applied for the commission; and

(b) the professional association.

(2) A judicial officer who holds a commission granted under subsection (1A) above may 
carry out that officer’s functions in the whole of Scotland.

(3) Subject to section 54(2) of this Act, any person who wishes to be a judicial officer must 15

apply to the Commission.

(4) A judicial officer may be deprived of office by the Lord President but only where—

(a) the disciplinary committee of the Commission (in this Part, the “disciplinary 
committee”) recommends under section 62(4)(a)(ii) or (5)(b) of this Act that the 
officer be deprived of office;20

(b) any time limit within which the officer may appeal under section 64 of this Act 
has expired; and

(c) no such appeal has been made.

(5) Where the Lord President deprives a judicial officer of office, the Commission must 
intimate that decision to—25

(a) the judicial officer;

(b) the Court of Session;

(c) every sheriff principal; and

(d) the professional association.

52 Appointment of judicial officer30

(1) Where the Commission is satisfied—

(a) that a person who applies to it is a fit and proper person to be appointed as a 
judicial officer; and

(b) having regard to—

(i) the number of persons already holding commission as officers; and35

(ii) any other matters the Commission considers relevant, 

that the appointment is appropriate,

the Commission must, subject to section 56(3) of this Act, recommend that the Lord 
President of the Court of Session grants that person a commission as an officer. 
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(1A) The Commission must send a copy of its decision on an application for a commission as 
a judicial officer to the person who applied for the commission.

(2) Where the Lord President grants a person a commission as a judicial officer under 
section 51(1A) of this Act, the Commission must issue an official identity card, in a 
form determined by the Commission, to the judicial officer.5

(3) A judicial officer carrying out an officer’s functions must, on being requested to do so, 
exhibit the official identity card issued under subsection (2) above.

(4) The Commission may make rules about—

(a) the procedure for applications for a commission as a judicial officer;

(b) the qualifications that a person must have before that person may be granted a 10

commission under section 51(1A) of this Act;

(c) the examinations that a person may be required to undertake in pursuance of a 
qualification prescribed by rules made under paragraph (b) above;

(d) the training that a person must undertake before that person may be granted a 
commission; and15

(e) any other matters in relation to applications as it considers appropriate.

53 Annual fee

(1) The Commission may make rules requiring every judicial officer holding a commission 
to pay an annual fee to the Commission.

(2) Rules made under subsection (1) above may include provision—20

(a) specifying the date by which the fee must be paid each year;

(b) specifying the manner in which it must be paid; and

(c) about any other matters in relation to the fee that the Commission considers 
appropriate.

(3) Anything done by the Commission under this section must be approved by the Scottish 25

Ministers.

Abolition of offices of messenger-at-arms and sheriff officer

54 Abolition of offices of messenger-at-arms and sheriff officer

(1) The offices of messenger-at-arms and sheriff officer are abolished.

(2) Any person who, immediately before the day on which this section comes into force, 30

holds a commission as a messenger-at-arms or sheriff officer is deemed, from that day, 
to hold a commission as a judicial officer as if granted under section 51(1A) of this Act.

(3) Notwithstanding subsection (1) above and subject to subsection (4) below, a judicial 
officer may carry out any function which, under any rule of law, it was competent for a 
messenger-at-arms or sheriff officer to carry out.35

(4) Subsection (3) above applies only in so far as the function is not inconsistent with any 
provision of this Act or any other enactment.

(5) References in any enactment (other than the references in the enactments mentioned in 
subsection (6) below) to—
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(a) a “messenger-at-arms”;

(b) a “sheriff officer”; and

(c) an “officer of court”,

are to be construed as references to a judicial officer.

(6) Those enactments are—5

(a) section 18 of the Confirmation of Executors (Scotland) Act 1858 (c.56) (power to 
make Acts of Sederunt for the purposes of the Act);

(b) section 13 of the Heritable Securities (Scotland) Act 1894 (c.44) (trustees or 
others to have powers conferred by the Act where debtor incapacitated);

(c) section 18(1) of the Company Directors Disqualification Act 1986 (c.46) 10

(Secretary of State’s power to require particulars of disqualification orders or 
undertakings); and

(d) section 127(1) of the Criminal Procedure (Scotland) Act 1995 (c.46) (Clerk of 
Justiciary to furnish forms etc. relating to appeals).

Regulation of judicial officers15

55 Regulation of judicial officers

(1) The Scottish Ministers may, by regulations—

(a) confer functions on; 

(b) remove functions from; or

(c) otherwise modify the functions of,20

judicial officers.

(2) The Scottish Ministers may, by regulations—

(a) prescribe the types of business association which judicial officers may form in 
order to carry out their functions;

(b) make provision about the ownership, membership, management and control of 25

those business associations;

(c) prescribe conditions which must be satisfied by those business associations;

(d) make provision regulating the fees and charges which may be levied by an officer 
in the performance of the officer’s functions. 

(3) Before making regulations under subsection (1) or (2) above, the Scottish Ministers 30

must consult the Commission.

(4) The Commission may make rules—

(a) regulating, without prejudice to sections 58 to 63 of this Act, the conduct of 
judicial officers;

(b) prohibiting the undertaking by officers of activities which appear to the 35

Commission to be incompatible with their functions;

(c) permitting, subject to any conditions the Commission provides for in the rules, the 
undertaking by officers for remuneration of activities, not appearing to the 
Commission to be incompatible with their functions;
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(d) which make provision—

(i) about the accounts and finances of officers, including the keeping and 
auditing of officers’ accounts;

(ii) for the keeping of records by officers and the inspection of those records; 
and5

(iii) about the finding of caution by officers; and

(e) regulating other matters in relation to officers that the Commission considers 
appropriate.

(5) A judicial officer must not undertake any activity which is—

(a) not connected with the officer’s functions; and10

(b) not prohibited or permitted by rules made under subsection (4)(b) or (c) above, 

for remuneration unless the officer obtains the permission of the Commission.

(6) The Commission must not withhold permission under subsection (5) above unless it 
appears to the Commission that the undertaking by the judicial officer of the activity 
would be incompatible with the officer’s functions.15

(7) The Commission may––

(a) attach conditions to; or 

(b) revoke, 

any permission granted under subsection (5) above.

55A Duty to notify Commission of bankruptcy etc.20

(1) Where, in relation to a judicial officer, any of the events mentioned in subsection (2) 
below occurs, the officer must, before the expiry of the period of 28 days beginning with 
the occurrence of the event, notify the Commission in writing of it.

(2) The events referred to in subsection (1) above are—

(a) the sequestration of the judicial officer;25

(b) the granting by the officer of a trust deed for creditors;

(c) the making of a bankruptcy restrictions order in respect of the officer;

(d) the acceptance by the Accountant in Bankruptcy of a bankruptcy restrictions 
undertaking made by the officer;

(e) the making, under the Company Directors Disqualification Act 1986 (c. 46), of a 30

disqualification order against the officer;

(f) where the officer is a partner in a partnership the sole or main business of which is 
the provision of judicial officer services—

(i) the granting by the partnership of a trust deed for creditors; or

(ii) the sequestration of the partnership;35

(g) where the officer is a member in a limited liability partnership the sole or main 
business of which is the provision of judicial officer services, the commencement 
of the winding up of that partnership on the ground of insolvency.

243



46 Bankruptcy and Diligence etc. (Scotland) Bill
Part 3—Enforcement

(3) In subsection (2) above, “trust deed” has the meaning given by section 5(4A) of the 
1985 Act.

56 Judicial officers’ professional association

(1) The Scottish Ministers, by regulations—

(a) must designate an association as the professional association for judicial officers; 5

and

(b) may make provision in relation to the functions, constitution and procedures of the 
professional association.

(2) The Scottish Ministers may not make regulations under subsection (1) above without 
first consulting—10

(a) the Commission;

(b) representatives of the professional association or, as the case may be, proposed 
professional association; and

(c) such other bodies or persons who appear to the Scottish Ministers to have an 
interest.15

(3) A person may not hold a commission as a judicial officer unless that person is a member 
of the professional association. 

56A Duty of professional association to forward complaints to Commission

Where the professional association receives a complaint about a judicial officer or any 
services provided by the officer, the association must send details of the complaint and 20

any material which accompanies it to the Commission.

56B Information from professional association

The Commission may require the professional association to provide any information 
the Commission considers necessary or proper for the purposes of—

(a) any inspection under section 57 of this Act;25

(b) any investigation under section 58 of this Act; or

(c) the consideration by the disciplinary committee of any matter under section 61 of 
this Act.

Investigation of judicial officers

57 Inspection of judicial officer30

(1) The Commission may appoint a person to inspect the work or particular aspects of the 
work of a judicial officer.

(2) A person appointed under subsection (1) above must, if required to do so by the 
Commission, inquire into any activities undertaken for remuneration by the judicial 
officer.35

(3) A person appointed under subsection (1) above must submit a report of the inspection 
and of any inquiry under subsection (2) above to the Commission.

(4) The Commission must pay a person appointed under subsection (1) above—
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(a) a fee, unless the person is employed in the civil service and the person carries out 
the inspection in that person’s capacity as a civil servant; and

(b) any outlays reasonably incurred by the person,

in connection with an inspection, inquiry and report under this section.

58 Investigation of alleged misconduct by judicial officer5

(1) This section applies where—

(a) a person appointed under section 57(1) of this Act submits a report to the 
Commission disclosing that a judicial officer may have been guilty of misconduct;

(b) a sheriff or a Senator of the College of Justice (other than the Lord President) 
makes a report to the Commission alleging misconduct by an officer;10

(ba) the professional association sends, under section 56A of this Act, details of a 
complaint about a judicial officer to the Commission;

(c) any other person complains to the Commission alleging such misconduct; or

(d) the Commission otherwise has reason to believe that an officer may have been 
guilty of misconduct.15

(2) The Commission may disregard a report or complaint under subsection (1) above if the 
Commission considers it to be frivolous or vexatious.

(3) The Commission, after giving the judicial officer an opportunity to admit or deny the 
misconduct or to give an explanation of the matter, may appoint a person to investigate 
the matter.20

(4) But the Commission may not appoint a person under subsection (3) above if the judicial 
officer—

(a) admits the misconduct in writing; or

(b) gives a satisfactory explanation of the matter.

(5) The person appointed under subsection (3) above, after carrying out the investigation—25

(a) must report to the Commission; and

(b) may, if of the opinion that there is—

(i) a probable case of misconduct; and 

(ii) evidence sufficient to justify disciplinary proceedings,

make a recommendation that the matter be referred to the disciplinary committee.30

(6) The Commission must, where it receives a recommendation under subsection (5)(b)
above, refer the matter to the disciplinary committee to be dealt with under section 61 of 
this Act.

(7) The Commission must pay the person appointed under subsection (3) above—

(a) a fee, unless the person is employed in the civil service and the person carries out 35

the investigation in that person’s capacity as a civil servant; and 

(b) any outlays reasonably incurred by the person, 

in connection with an investigation under this section and any hearing under section 61
of this Act.
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(8) In a case to which subsection (1)(a) above applies, the person appointed under 
subsection (3) above may be the same person as was appointed under section 57(1) of 
this Act.

(9) In this Part, “misconduct” includes—

(a) conduct tending to bring the office of judicial officer into disrepute;5

(b) failure to comply with a requirement imposed under section 44(4) of this Act; 

(c) where a fee is due by virtue of rules made under subsection (1) of section 53 of 
this Act and a date has been specified by rules made under subsection (2)(a) of 
that section, failure to pay the fee within 3 months of that date; and

(d) failure to notify the Commission under subsection (1) of section 55A of this Act 10

of the occurrence of an event mentioned in subsection (2) of that section.

59 Suspension of judicial officer pending outcome of disciplinary or criminal 
proceedings

(1) This section applies—

(a) in any of the circumstances mentioned in section 58(1) of this Act; 15

(aa) where section 60A of this Act applies; or

(b) where a judicial officer has been charged with an offence.

(2) The disciplinary committee may make an order suspending the judicial officer from 
practice for a period specified in the order.

(3) The disciplinary committee may—20

(a) extend the period specified in the order; or

(b) revoke the order.

60 Commission’s duty in relation to offences or misconduct by judicial officer

(1) This section applies where the Commission—

(a) becomes aware that a judicial officer has been convicted by a court of any 25

offence; or

(b) an officer admits misconduct under section 58(4)(a) of this Act.

(2) The Commission must refer the matter to the disciplinary committee to be dealt with 
under section 61 of this Act.

(3) Subsection (1)(a) above and section 62(3) of this Act are without prejudice to section 30

4(3)(b) of the Rehabilitation of Offenders Act 1974 (c.53) (non-disclosure no grounds 
for dismissal etc.); and in those provisions “offence” means any offence of which the 
judicial officer has been convicted before or after that person was granted a commission 
as an officer, other than any offence disclosed in that person’s application for such a 
commission.35

60A Commission’s power in relation to judicial officer’s bankruptcy etc.

(1) This section applies where the Commission—
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(a) becomes aware (whether by the judicial officer notifying it under section 55A(1) 
of this Act or otherwise) that an event mentioned in subsection (2) of that section 
has occurred; and

(b) considers that the occurrence of that event or circumstances surrounding it, 
although falling short of misconduct and not involving the commission of an 5

offence, give rise to concerns about—

(i) the officer;

(ii) the exercise by the officer of that officer’s functions; or

(iii) the undertaking by that officer of activities.

(2) The Commission may refer the matter to the disciplinary committee to be dealt with 10

under section 61 of this Act.

Disciplinary proceedings

61 Referrals to the disciplinary committee

(1) In dealing with any matter referred to the disciplinary committee under section 58(6), 
60(2) or 60A of this Act, the committee—15

(a) must consider—

(i) any report made to the Commission under section 58(5)(a) of this Act; and 

(ii) any other relevant information held by the Commission; and

(b) may, if it considers it appropriate, hold a hearing.

(2) Where the judicial officer to whom a referred matter relates requests a hearing before 20

the disciplinary committee, the committee must hold one. 

(3) The disciplinary committee must, when holding a hearing, afford the persons mentioned 
in subsection (4) below the opportunity to—

(a) make representations (whether orally or in writing); and

(b) lead, or produce, evidence. 25

(4) Those persons are—

(a) the judicial officer to whom the hearing relates;

(b) where there was an investigation under section 58 of this Act, the person who 
carried it out; and 

(c) any other person the committee considers appropriate.30

(5) The disciplinary committee may award expenses in any hearing in favour of or against 
the judicial officer to whom the hearing relates.

(6) The Commission’s expenses in any hearing include any payments made under section 
57(4) and 58(7) of this Act. 

(7) Where expenses are awarded under subsection (5) above—35

(a) in favour of the judicial officer, the expenses are recoverable by the officer from 
the Commission; or

(b) against the officer, the expenses are recoverable by the Commission from the 
officer.
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(8) The Commission may make rules in relation to the procedures, including the procedures 
to be followed during a hearing, of the disciplinary committee.

(9) Any rules made under subsection (8) above must be approved by the Scottish Ministers.

62 Disciplinary committee’s powers

(1) This section applies where, after dealing with a matter referred to the disciplinary 5

committee under section 58(6), 60(2) or 60A(1) of this Act, the committee is satisfied 
that it is appropriate to take further action under this section.

(2) Where the disciplinary committee is satisfied that—

(a) the judicial officer is guilty of misconduct; or

(b) the officer has admitted misconduct under section 58(4)(a) of this Act,10

the committee may make one or more of the orders mentioned in subsection (4) below.

(2A) Where the matter referred to the disciplinary committee is one to which section 60A of 
this Act applies, the committee may make an order under paragraph (a) or (ba) of 
subsection (4) below.

(3) Where the judicial officer has been convicted of an offence, the disciplinary committee 15

may make an order under paragraph (a) or (b) of subsection (4) below.

(4) Those orders are—

(a) an order—

(i) suspending the judicial officer from practice for a period specified in the 
order; or20

(ii) recommending that the Lord President of the Court of Session deprives the 
officer of office;

(b) an order censuring the officer;

(ba) an order restricting—

(i) the functions which the officer may exercise; or25

(ii) the activities which the officer may undertake,

for such period as the committee considers appropriate;

(c) an order imposing a fine on the officer not exceeding level 4 on the standard scale;

(d) if the misconduct consists of or includes the charging of excessive fees or outlays, 
an order requiring the officer to repay so much of those fees or outlays as is 30

excessive together with such interest as the disciplinary committee considers 
appropriate.

(5) Where a judicial officer fails to comply with an order under subsection (4)(c) above the 
disciplinary committee may, if it has not already done so, make an order—

(a) suspending the officer from practice for a period specified in the order; or35

(b) recommending that the Lord President of the Court of Session deprives the officer
of office.

(6) The disciplinary committee must send a copy of any decision it makes under this section 
to the judicial officer to whom that decision relates.
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63 Orders under sections 59 and 62: supplementary provision

(1) An order mentioned in section 62(4)(c) of this Act is enforceable as if it were an extract 
registered decree arbitral bearing a warrant for execution issued by the sheriff.

(2) The Commission may recover any fine imposed by such an order.

(3) The Commission must intimate any order made by the disciplinary committee under 5

section 59(2) or (3) or 62 (other than an order under section 62(4)(a)(ii) or (5)(b)) of this 
Act to—

(a) the Court of Session;

(b) every sheriff principal; and

(c) the professional association.10

Appeals

64 Appeals from decisions under sections 52, 59 and 62

(1) Where the Commission decides under section 52(1) of this Act not to recommend that 
the Lord President grants a person a commission as a judicial officer, the person who 
applied may appeal to the Inner House against that decision.15

(1A) Where the disciplinary committee makes an order under—

(a) section 59(2) or (3)(a); or

(b) section 62(2), (2A), (3) or (5),

of this Act, the judicial officer to whom the order relates may appeal to the Inner House 
against that order.20

(2) The decision of the Inner House on an appeal under subsection (1) or (1A) above is 
final.

(3) The Court of Session may, by Act of Sederunt, prescribe the procedure in relation to an 
appeal under subsection (1) or (1A) above.

Miscellaneous25

65 Judicial officer’s actions void where officer has interest

(1) Anything done by a judicial officer in exercising or purporting to exercise a prescribed 
function in relation to a matter in which the officer has an interest is void.

(2) A judicial officer has an interest in a matter where the matter—

(a) is one in which the officer has an interest as an individual; or30

(b) consists of or includes a debt in relation to which any of the circumstances 
mentioned in subsection (3) below apply.

(3) The circumstances referred to in subsection (2)(b) above are that the debt is due to or 
by—

(a) a business associate of the judicial officer;35

(b) a member of the officer’s family; or

(c) a company or firm, and the officer, a business associate of the officer or a member 
of the officer’s family—
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(i) is a director or partner of that company or firm;

(ii) holds, either alone or along with an other person, a controlling interest in 
that company or firm; or

(iii) has a pecuniary interest in that company or firm and the principal business 
of the company or firm is the purchase of debts for enforcement.5

(4) Any reference in subsection (3) above to—

(a) a business associate of a judicial officer is to be construed as a reference to a co-
director, partner, employer, employee, agent or principal of the officer;

(b) a member of an officer’s family is to be construed as a reference to the spouse or 
civil partner, a parent or child, a grandparent or grandchild or a brother or sister of 10

the officer (whether by blood, half-blood or affinity);

(c) a controlling interest in a company is to be construed as a reference to an interest 
giving a person control of a company within the meaning of section 840 of the 
Income and Corporation Taxes Act 1988 (c.1) (meaning of “control”).

(5) In subsection (4)(a) above, “principal” does not include a principal in a contract for the 15

carrying out by the judicial officer of the prescribed function in relation to the debt 
concerned.

(6) In subsections (1) and (5) above, “prescribed function” means any function conferred on 
a judicial officer by virtue of this Act or any other enactment which the Scottish 
Ministers by regulations specify for the purposes of this section.20

66 Measure of damages payable by judicial officer for negligence or other fault

For the avoidance of doubt, nothing in this Part—

(a) revives any rule of law whereby, if a messenger-at-arms or a sheriff officer has 
been found liable to a creditor for negligent delay or failure to execute diligence, 
or for other fault in the execution of diligence, the damages payable by the 25

messenger or, as the case may be, officer are determined solely by reference to the 
amount of the debt; or

(b) applies any such rule of law to a judicial officer. 

67 Effect of code of practice

(1) A judicial officer must, in exercising the officer’s functions or undertaking any 30

activities, have regard to the provisions (so far as they are applicable) of any code of 
practice published under section 48 or 49 of this Act.

(2) A failure on the part of a judicial officer to comply with any provision of a code of 
practice does not of itself render the officer liable to any criminal or civil proceedings.

(3) A code of practice is admissible in evidence in any criminal or civil proceedings.35

(4) If any provision of a code of practice appears to—

(a) the court or tribunal conducting any civil or criminal proceedings; or

(b) the disciplinary committee holding a hearing under section 61 of this Act,

to be relevant to any question arising in the proceedings, that provision of the code may 
be taken into account in determining that question.40
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PART 4

LAND ATTACHMENT AND RESIDUAL ATTACHMENT

CHAPTER 1

ABOLITION OF ADJUDICATION FOR DEBT

68 Abolition of adjudication for debt5

(1) The diligence of adjudication for debt is abolished and any enactment or rule of law 
enabling an action of adjudication for debt to be raised ceases to have effect.

(2) Subsection (1) above does not affect an action of adjudication for debt—

(a) raised before; and

(b) in which decree of adjudication is granted no later than 6 months after,10

the day this section comes into force.

69 Renaming of the Register of Inhibitions and Adjudications

(1) The Register of Inhibitions and Adjudications is renamed the Register of Inhibitions.

(2) Any reference in an enactment to—

(a) the Register of Inhibitions and Adjudications; 15

(b) the General Register of Inhibitions; or

(c) the Register of Adjudications,

is to be construed as a reference to the Register of Inhibitions.

CHAPTER 2

ATTACHMENT OF LAND20

Land attachment

70 Land attachment

(1) There is to be a form of diligence over land to be known as land attachment.

(2) Land attachment is competent to enforce payment of a debt but only if—

(a) the debt is constituted by a decree or document of debt;25

(b) the debtor has been charged to pay the debt;

(c) the creditor has, before or on the service of the charge, provided the debtor with a 
debt advice and information package; and

(d) the period for payment specified in the charge has expired without payment being 
made.30

(3) A land attachment is, subject to sections 72(4) and 110(1) of this Act, created at the 
beginning of the day which falls immediately after the expiry of the period of 28 days 
beginning with the day or, as the case may be, the last day on which a notice of land 
attachment in relation to the land is registered.
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(4) During the period of 28 days referred to in subsection (3) above, the notice has effect as 
if it were an inhibition—

(a) registered against the debtor in the Register of Inhibitions; and

(b) restricted to the land described in the notice.

(5) A land attachment—5

(a) confers on the creditor a subordinate real right over the land described in the 
notice (in this Chapter, the “attached land”); and

(b) secures the sum (in this Chapter, the “sum recoverable by the land attachment”) 
mentioned in subsection (6) below.

(6) That sum is—10

(a) the sum for the payment of which the charge was served, together with any 
interest accruing after such service and before the attachment ceases to have 
effect; and

(b) all expenses which are chargeable against the debtor by virtue of the attachment.

(7) The Scottish Ministers may, by regulations—15

(a) substitute for the period of 28 days referred to in subsection (3) above such other 
period; and

(b) make such amendment of enactments (including this Act) in consequence of such 
a substitution, 

as they think fit.20

(8) In this Act, “debt advice and information package” means the debt advice and 
information package referred to in section 10(5) of the Debt Arrangement and 
Attachment (Scotland) Act 2002 (asp 17) (in this Act, the “2002 Act”).

71 Attachable land

(1) In this Chapter, “land” means—25

(a) land (including buildings and other structures and land covered with water) owned 
by the debtor; and

(b) a long lease of land in relation to which the debtor is the tenant.

(2) It is not competent to create a land attachment over—

(a) land—30

(i) to which a title has never been registered; or

(ii) to which the debtor does not have a registered title;

(b) a proper liferent in relation to which the debtor is the liferenter; or

(c) a long lease which is not assignable.

(3) Subsection (2)(c) above does not apply to a lease which is assignable only with the 35

consent of the landlord, whether or not it is a condition of the lease that consent must not
be withheld unreasonably.
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72 Notice of land attachment

(1) A notice of land attachment must—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt;

(b) describe the land to be attached; and

(c) be registered in both—5

(i) the property register in which title to the land is registered (in this Chapter, 
the “appropriate property register”); and

(ii) the Register of Inhibitions.

(1A) It is not competent to register a notice of land attachment unless the sum which the 
debtor has been charged to pay exceeds the sum mentioned in subsection (1B) below.10

(1B) That sum is—

(a) £3,000; or

(b) such other sum as may be prescribed by the Scottish Ministers by regulations.

(2) It is competent to register a single notice of land attachment in relation to two or more 
sums which, under separate warrants for diligence in execution, the debtor has been 15

charged to pay.

(3) The judicial officer must, on or as soon as is reasonably practicable after the day or, as 
the case may be, the last day on which the notice of land attachment is registered, serve 
a copy of the notice on—

(a) the debtor;20

(b) any person who owns the land (whether solely or in common with the debtor); and

(c) any tenant under a long lease of the land.

(4) If, before the expiry of the period of 28 days referred to in section 70(3) of this Act, the 
creditor does not register a certificate of service on the debtor, the notice of land 
attachment is, and is deemed always to have been, void.25

(5) Subsection (1) above applies to a certificate of service as it applies to a notice of land 
attachment.

Consequences of land attachment

73 Debts secured by land attachment not rendered heritable

The creation of a land attachment does not convert any moveable debt, in relation to the 30

enforcement of which the notice of land attachment was registered, into a heritable one.

74 Restriction on priority of ranking of certain securities

After section 13 of the Conveyancing and Feudal Reform (Scotland) Act 1970 (c.35), 
insert—

“13A Effect of subsequent land attachment on ranking of standard securities35

(1) This section applies where—
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(a) a notice of land attachment, relating to land (or any part of it) which is 
subject to an existing standard security duly recorded, is registered in 
accordance with section 72(1)(c) of the Bankruptcy and Diligence etc. 
(Scotland) Act 2006 (asp 00);

(b) a copy of that notice is served on the creditor in that existing standard 5

security; and

(c) a land attachment is subsequently created on the expiry of the period of 
28 days mentioned in section 70(3) of that Act.

(2) Section 13(1) of this Act shall apply in relation to the effect on the preference 
in ranking of that existing standard security from the day on which the period 10

referred to in subsection (1)(c) above expires.”.

75 Lease granted after registration of notice of land attachment

(1) This section applies where—

(a) a notice of land attachment is registered;

(b) during the period of 28 days mentioned in section 70(3) of this Act—15

(i) the debtor; or

(ii) a tenant of the debtor,

grants a lease of land (or a part of it) specified in the notice; and

(c) a land attachment is, on the expiry of that period, created.

(2) Subject to section 150(2) to (4) of this Act (restriction on reduction of leases granted in 20

breach of inhibition), any such lease is reducible at the instance of the creditor.

(3) In subsection (1)(b) above, “tenant” includes any subtenant of the tenant and “lease” 
includes a sublease.

76 Assignation of title deeds etc.

(1) A land attachment assigns to the creditor the title deeds, including searches and all 25

unregistered conveyances, affecting the attached land or any part of it.

(2) The creditor is, in the event of a sale of the attached land (or part of it) in pursuance of a 
warrant under section 86(2) of this Act, entitled to—

(a) deliver the title deeds (so far as in the creditor’s possession and subject to the 
rights of any person holding prior rights to their possession) to the purchaser; and30

(b) assign to the purchaser any right the creditor has to have the title deeds made 
forthcoming.

77 Acquisition of right to execute land attachment

(1) This section applies where—

(a) a person acquires a right as mentioned in section 88(1) (acquisition of right to 35

decree, document, order or determination authorising diligence) of the Debtors 
(Scotland) Act 1987 (c.18) (in this Act, the “1987 Act”); and
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(b) a notice of land attachment has, before that acquisition, been registered in 
pursuance of that right.

(2) The person acquiring the right may, by registering a notice such as is mentioned in 
subsection (3) below, take or continue to take any steps necessary to enforce the debt by 
land attachment as if the appropriate clerk had, under section 88(4) of the 1987 Act, 5

granted warrant authorising the person to do so.

(3) The notice referred to in subsection (2) above must—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; and

(b) be registered in—

(i) the appropriate property register; and10

(ii) the Register of Inhibitions.

(4) References in this Chapter to a “creditor” include, unless the context otherwise requires, 
references to a person who registers a notice under subsection (2) above.

78 Effect of debtor’s death before land attachment created

(1) This section applies where—15

(a) a debtor, in relation to whose land a creditor has taken steps to commence or 
execute a land attachment, dies; and

(b) a land attachment has not, before the date of death of the debtor, been created.

(2) Any steps taken as mentioned in subsection (1)(a) above cease to have effect and any 
charge relating to the debt is, from the date of death of the debtor, void.20

(3) Nothing in subsection (2) above stops the creditor from subsequently proceeding to raise 
against any executor or other representative of the debtor an action to constitute the 
debt.

(4) Any warrant for diligence in an extract of a decree in such an action authorises land 
attachment.25

79 Effect of debtor’s death after land attachment created

(1) For the avoidance of doubt, where a debtor, whose land is subject to a land attachment, 
dies, the land attachment continues to have effect in relation to the attached land.

(2) The Court of Session may, by Act of Sederunt, provide for the operation of this Chapter 
in a case to which this section applies and may, in particular—30

(a) modify the provisions about service of notices of applications for warrant for sale 
and foreclosure; and

(b) confer power on the sheriff to dispense with or modify procedures under this 
Chapter.

80 Caveat by purchaser under missives35

(1) This section applies where—

(a) a person has entered into a contract to purchase land from a debtor; and

(b) ownership has not been transferred to that person.
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(2) The person may, for the purpose of receiving intimation of any application, under 
section 81(1) of this Act, for a warrant for sale of the land, register in the Register of 
Inhibitions a notice in (or as nearly as may be in) the form prescribed by Act of 
Sederunt.

Preparations for sale of attached land5

81 Application for warrant to sell attached land

(1) Where—

(a) a land attachment is in effect;

(b) the period of 6 months, beginning with the day or, as the case may be, the last day 
on which the notice of land attachment is registered, has expired;10

(c) the sum recoverable by the land attachment exceeds the sum mentioned in 
subsection (2) below (in this Chapter, the “prescribed sum”); and

(d) the sum recoverable has not been paid,

the creditor may apply to the sheriff for a warrant for sale of the attached land or such 
part of it as may be specified in the application.15

(2) The prescribed sum is—

(a) £3,000; or

(b) such other sum as may be prescribed by the Scottish Ministers by regulations.

(3) An application under subsection (1) above must—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt;20

(b) specify—

(i) the attached land (or part of it) in relation to which the warrant for sale is 
sought; and

(ii) a solicitor who is willing to execute any warrant for sale granted; and

(c) be accompanied by—25

(i) a report on a search in the appropriate property register in respect of the 
land specified in the application;

(ia) a report on a search in the Register of Inhibitions in respect of the debtor 
and any person who owns the attached land in common with the debtor;

(ii) a copy of the notice of land attachment;30

(iii) a copy of the certificate of service of that notice on the debtor;

(iv) a declaration signed by the solicitor mentioned in paragraph (b)(ii) above; 
and

(v) any other document prescribed by Act of Sederunt.

(4) An application under subsection (1) above must be intimated to—35

(a) the debtor;
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(b) if the report mentioned in subsection (3)(c)(ia) above discloses that a notice has 
been registered under section 80 of this Act, the person at whose instance the 
notice was registered;

(c) any person holding any security or diligence ranking prior to or pari passu with 
the land attachment;5

(d) any occupier of the land;

(e) any person who owns the land in common with the debtor; and

(f) any other person belonging to a class of persons prescribed by the Scottish 
Ministers by regulations.

(5) A person who receives intimation under subsection (4) above may, before the expiry of 10

the period of 14 days beginning with the day on which intimation is made, lodge 
objections to the application.

(5A) The Scottish Ministers may, by regulations, make further provision about the reports on 
searches mentioned in subsection (3)(c)(i) and (ia) above which are to accompany an 
application under subsection (1) above.15

(6) In this section, “sheriff” means a sheriff of the sheriffdom in which the attached land or 
any part of it is situated.

82 Notice to local authority of application for warrant for sale

(1) Where a creditor (other than a local authority) applies under section 81(1) for a warrant 
for sale of attached land which comprises or includes a dwellinghouse, the creditor must 20

give notice of that fact to the local authority in whose area the dwellinghouse is situated.

(2) A notice under subsection (1) above must be given in the form and manner prescribed 
under section 11(3) of the Homelessness etc. (Scotland) Act 2003 (asp 10).

83 Preliminary hearing on application for warrant to sell

(1) The sheriff must, on receiving an application under section 81(1) of this Act and after 25

expiry of the period mentioned in subsection (5) of that section—

(a) hold a hearing; and

(b) give the persons mentioned in subsection (4) of that section the opportunity of 
making representations.

(2) The creditor must attend the hearing whether or not the application is opposed.30

(3) The sheriff must, if satisfied that the application is in order, make an order—

(a) fixing a date for a hearing on the application under section 86 of this Act;

(b) requiring the creditor to intimate that date to the persons mentioned in section 
81(4) of this Act;

(c) appointing a chartered surveyor or other suitably qualified person to report on the 35

open market value of the land specified in the application (that surveyor or other 
person, and their report, being referred to in this Chapter as the “valuer” and the 
“valuation report” respectively); and

(d) where any security or diligence is held in relation to the land specified in the 
application and the creditor has been unable to ascertain the amount of the sums 40
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secured by that other security or diligence, requiring the holder of that security or 
diligence to disclose to the creditor—

(i) the amount of the sums secured; and

(ii) where the security holder is obliged to pay any other sums which would be 
secured by that security to the debtor, the amount of such sums.5

84 Valuation report

(1) The valuer appointed under section 83(3)(c) of this Act—

(a) may take all steps which are reasonably necessary (including inspecting the 
attached land) to produce a valuation report; and

(b) must send a copy of the report to—10

(i) the creditor; and

(ii) the persons mentioned in section 81(4) of this Act.

(2) The debtor and any other person in occupation of attached land must allow the valuer to 
inspect the land and carry out any other steps which are necessary to produce the 
valuation report.15

(3) The creditor is liable for the valuer’s reasonable remuneration and outlays incurred in 
exercising functions under this section.

(4) Such remuneration and outlays are expenses incurred by the creditor in executing the 
land attachment.

85 Creditor’s duties prior to full hearing on application for warrant for sale20

(1) The creditor must, no later than 7 clear days before the date fixed for the hearing under 
section 86 of this Act, lodge—

(a) the valuation report;

(b) a continuation of the report on the search in the appropriate property register 
mentioned in section 81(3)(c)(i) of this Act;25

(ba) a continuation of the report on the search in the Register of Inhibitions mentioned 
in section 81(3)(c)(ia) of this Act; and

(c) a note specifying the amount outstanding under any security or diligence over the 
land specified in the application.

(2) Where a report lodged under of subsection (1)(b) or (ba) above reveals a deed registered 30

since the date of the report mentioned in section 81(3)(c)(i) of this Act or, as the case 
may be, a notice under section 80 of this Act registered since the date of the report 
mentioned in section 81(3)(c)(ia) of this Act, the sheriff—

(a) must make an order requiring—

(i) the application; and35

(ii) the date fixed for the hearing,

to be intimated to the person who registered that deed or, as the case may be, that 
notice; and

(b) may, if it appears necessary to do so, make an order—
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(i) postponing the hearing to a later date; and

(ii) requiring the creditor to intimate that date to that person and to the persons 
mentioned in section 81(4) of this Act.

(2A) Where the sheriff makes an order under subsection (2)(b)(i) above postponing the 
hearing, the sheriff may make such ancillary orders as the sheriff thinks fit including, 5

without prejudice to that generality, an order requiring fresh continuations of the reports 
on searches mentioned in subsection (1)(b) and (ba) above to be lodged.

(3) Subsection (5) of section 81 of this Act applies to a person who receives intimation 
under subsection (2) above as it applies to a person who receives intimation under 
subsection (4) of that section.10

(4) The Scottish Ministers may, by regulations, make further provision about the 
continuations of the reports on searches mentioned in subsection (1)(b) and (ba) above 
which are to be lodged under that subsection.

86 Full hearing on application for warrant for sale

(1) At the hearing on an application under section 81(1) of this Act, the sheriff must not 15

make any order without first giving any person who has lodged objections under section 
81(5) of this Act an opportunity to be heard.

(2) Subject to subsections (3) and (5) below and to sections 87, 88 and 91 of this Act, the 
sheriff may, if satisfied that the application is in order, make an order—

(a) subject to subsection (4) below, granting a warrant for sale of the attached land; 20

and

(b) authorising the solicitor specified in the application (or such other solicitor the 
sheriff specifies) to execute that warrant (in this Chapter, that solicitor being 
referred to as the “appointed person”).

(3) The sheriff may, if satisfied that granting a warrant for sale would be unduly harsh to the 25

debtor or any other person having an interest—

(a) make an order under subsection (2) above but suspend its effect for a period not 
exceeding 1 year beginning with the date on which the order is made; or

(b) make an order refusing to grant such a warrant.

(4) The sheriff—30

(a) must specify in the warrant granted the period within which the attached land is to 
be sold; and

(b) may grant warrant—

(i) to sell only part of the attached land;

(ii) to sell the attached land by lots.35

(5) The sheriff must make an order refusing the application for a warrant for sale if satisfied 
that any of the grounds mentioned in subsection (6) below apply.

(6) The grounds referred to in subsection (5) above are that—

(a) the land attachment is invalid;

(b) the land attachment has ceased to have effect;40
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(c) the attached land (or any part of it) is not capable of being sold;

(d) the sum recoverable by the land attachment does not exceed the prescribed sum;  

(e) a warrant for sale of the attached land (or any part of it) has been granted to 
another creditor of the debtor;

(f) a heritable creditor of the debtor is exercising that creditor’s right to sell the 5

attached land (or any part of it) under the security;

(g) if the attached land (or any part of it) were sold, the likely net proceeds of the sale 
would not exceed the sum mentioned in subsection (7) below.

(7) The sum referred to in subsection (6)(g) above is the aggregate of—

(a) the expenses of the land attachment chargeable against the debtor; and10

(b) whichever is the lesser of—

(i) the sum of £1,000; and

(ii) the sum equal to 10 per cent of the sum mentioned in section 70(6)(a) of 
this Act or so much of that sum as is outstanding,

or such other sum or percentage as may be prescribed by the Scottish Ministers by 15

regulations.

(8) In subsection (6)(g) above, “likely net proceeds” means the sum likely to be raised by 
the sale of the attached land less any sums that would be due to a creditor holding a 
security or diligence over the attached land which ranks prior to or pari passu with the 
land attachment.20

87 Application for warrant for sale of sole or main residence

(1) This section applies where—

(a) the creditor applies under section 81(1) of this Act for a warrant for sale of 
attached land which comprises or includes a dwellinghouse; and

(b) that dwellinghouse is the sole or main residence of—25

(i) the debtor;

(ii) where the owner of the dwellinghouse is not the debtor, that owner; or

(iii) any person mentioned in subsection (2) below.

(2) Those persons are—

(a) a non-entitled spouse of the debtor or the owner;30

(b) a person living together with the debtor or the owner as husband and wife;

(c) a civil partner of the debtor or the owner;

(d) a person living together with the debtor in a relationship which has the 
characteristics of the relationship between a husband and wife except that the 
person and the debtor or the owner are of the same sex;35

(e) a person to whom subsection (3) below applies.

(3) This subsection applies to a person where—

(a) the debtor or the owner does not reside in the dwellinghouse;
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(b) a child of the debtor or the owner, who is also a child of the person, does so 
reside; and

(c) the person has lived together with the debtor or the owner as is mentioned in 
paragraph (b) or (d) of subsection (2) above throughout the period of 6 months 
ending with the day on which the debtor or the owner ceased to so reside.5

(4) Before making, under section 86(2) of this Act, an order granting a warrant for sale, the 
sheriff must have regard to the matters mentioned in subsection (5) below.

(5) Those matters are—

(a) the nature of and reasons for the debt secured by the land attachment;

(b) the debtor’s ability to pay, if the effect of the warrant for sale were suspended by 10

an order under subsection (6) below, the debt outstanding (including any interest 
and expenses chargeable against the debtor);

(c) any action taken by the creditor to assist the debtor in paying that debt;

(d) the ability of those occupying the dwellinghouse as their sole or main residence to 
secure reasonable alternative accommodation.15

(6) Where the sheriff makes, under section 86(2) of this Act, an order granting a warrant for 
sale, the sheriff may suspend the effect of the warrant for a period not exceeding 1 year 
beginning with the day on which the order is made.

(7) For the purposes of subsection (1) above, a dwellinghouse may be a sole or main 
residence irrespective of whether it is used, to any extent, by the debtor or a person 20

mentioned in subsection (2) above for the purposes of any profession, trade or business.

(8) In this section—

“child” means—

(a) a child under the age of 16 years; and

(b) includes—25

(i) a stepchild; and

(ii) any child brought up or treated by any person to whom subsection (3)
above applies or by the debtor or the owner as a child of that person, 
of the debtor or of the owner;

“dwellinghouse” includes any yard, garden, outbuilding or other pertinents; and30

“non-entitled spouse” is to be construed in accordance with section 1(1) of the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981 (c.59).

88 Protection of purchaser under contract where creditor applies for warrant for sale

(1) This section applies where—

(a) the creditor applies under section 81(1) of this Act for a warrant for sale of 35

attached land; and

(b) a person, at whose instance a notice was, by virtue of section 80 of this Act, 
registered (in this section, a “prospective purchaser”), has lodged objections to the 
application.
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(2) At the hearing under section 86(1) of this Act, the sheriff may, if satisfied as to the 
matters mentioned in subsection (3) below, make an order—

(a) sisting the application;

(b) requiring the prospective purchaser to pay the price under the contract to the 
creditor; and5

(c) making such other incidental or consequential provision as the sheriff thinks fit.

(3) The matters are that—

(a) the prospective purchaser did not, in entering into the contract for the purchase of 
the land, seek to defeat the rights of creditors of the debtor; and

(b) both the prospective purchaser and the debtor will proceed with the purchase 10

under the contract without undue delay.

(4) Section 105 of this Act applies to the proceeds of sale paid to the creditor in pursuance 
of an order under subsection (2) above as it applies to a sale in pursuance of a warrant 
for sale subject to the modification that references to the “appointed person” are 
references to the “creditor”.15

89 Protection of purchaser under contract where warrant for sale granted

(1) This section applies where—

(a) a warrant for sale has been granted under section 86(2) of this Act; and

(b) a person (in this section, the “prospective purchaser”) had, before the notice of 
land attachment was registered, entered into a contract to purchase attached land 20

from the debtor.

(2) The sheriff may, on the application of the prospective purchaser and if satisfied as to the 
matters mentioned in section 88(3) of this Act, make an order—

(a) suspending the warrant for sale for a period not exceeding 1 year from the day on 
which the order is made;25

(b) requiring the prospective purchaser to pay the price under the contract to the 
appointed person; and

(c) making such other incidental or consequential provision as the sheriff thinks fit.

(3) Section 105 of this Act applies to the proceeds of sale paid to the appointed person in 
pursuance of an order under subsection (2) above as it applies to a sale in pursuance of a 30

warrant for sale.

90 Provision supplementary to sections 88 and 89

(1) This section applies where an order is made under section 88(2) or 89(2) of this Act.

(2) The sheriff may, on the application of the creditor or the appointed person, as the case 
may be, if satisfied as to the matters mentioned in subsection (3) below, revoke the order 35

under section 88(2) or, as the case may be, section 89(2) of this Act.

(3) The matters are that—

(a) the prospective purchaser and the debtor entered into the contract for the purchase 
of the land in order to defeat the rights of creditors of the debtor; or
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(b) there has been undue delay in completing the purchase.

91 Warrant for sale of attached land owned in common

(1) This section applies where attached land specified in an application under section 81(1)
of this Act is a pro indiviso share owned in common by the debtor and a third party.

(2) Subject to subsection (3) below, the sheriff may, under section 86(2) of this Act, make 5

an order granting a warrant for sale of the land specified in the application.

(3) The sheriff must specify in the order whether the warrant—

(a) authorises—

(i) division of the land owned in common; and

(ii) sale of the part, specified in the warrant, which, after such division, would 10

belong to the debtor as sole owner (in this section, the “debtor’s part”); or

(b) sale of the land owned in common and, subject to subsection (5) below, division 
of the proceeds.

(4) Where the warrant authorises division of the land owned in common—

(a) with effect from the day on which the order granting the warrant is made—15

(i) the debtor’s part is subject to the land attachment; and

(ii) the remaining land is disburdened of the land attachment; and

(b) this Chapter applies as if the warrant for sale granted were a warrant for sale of 
the debtor’s part only.

(5) Where the warrant authorises sale of the land owned in common and division of the 20

proceeds, the appointed person must—

(a) subject to the rights of any creditor of the third party holding a security over the 
third party’s pro indiviso share of the land, pay to the third party the share of the 
proceeds of sale due to that person; and

(b) deal, under section 105 of this Act, with the share of the proceeds that is 25

attributable to the debtor’s share in the land as if those proceeds were proceeds 
from the sale of land owned by the debtor as sole owner.

(6) Where land to which this section applies is divided and sold, or sold, in pursuance of a 
warrant for sale, the third party who, immediately before that warrant is granted, owned 
the land in common with the debtor may purchase the debtor’s part or, as the case may 30

be, the land.

(7) Where the third party purchases land which is sold under a warrant authorising sale and 
division of the proceeds—

(a) the third party need pay to the appointed person only the share of the price 
attributable to the debtor’s share in the land; and35

(b) subsection (5)(a) above does not apply.

92 Intimation of sheriff’s decision at full hearing

(1) Where a warrant for sale is granted under section 86(2) of this Act, the creditor must, as 
soon as is reasonably practicable, send a copy of the warrant to—
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(a) the debtor; and

(b) the appointed person.

(2) Where a warrant for sale is refused under section 86(3)(b) or (5) of this Act, the sheriff 
clerk must, as soon as is reasonably practicable, send a copy of the order to the debtor 
and to any other person appearing to the sheriff clerk to have an interest.5

93 Supplementary orders as respects sale

(1) The sheriff may, either when making an order granting a warrant for sale or 
subsequently, make such order as appears to the sheriff to be appropriate in connection 
with the sale of the attached land.

(2) In particular, the sheriff may, on the application of the appointed person—10

(a) extend the period specified in the warrant granted under section 86(2) of this Act 
within which the land is to be sold;

(b) remove that appointed person and appoint another solicitor as the appointed 
person; and

(c) on the application of the creditor, the debtor or any other person appearing to the 15

sheriff to have an interest—

(i) in a case where the appointed person has died, appoint another solicitor as 
the appointed person;

(ii) in a case where the appointed person is unable to carry out the appointed 
person’s functions due to ill health or incapacity, remove that person and 20

appoint another solicitor as appointed person;

(iii) in any other case, on cause shown, so remove and appoint.

(3) An order made under this section after the grant of a warrant for sale must be intimated 
by the creditor—

(a) in such form and manner;25

(b) before the expiry of such period; and

(c) to the debtor and such other persons,

as the sheriff may direct.

94 Effect of certain refusals of application for warrant for sale under section 86(5)

Where, under section 86(5) of this Act, an order is made refusing an application for a 30

warrant for sale by virtue of a ground mentioned in paragraph (d), (e), (f)  or (g) of 
subsection (6) of that section—

(a) the land attachment does not, by reason only of that refusal, cease to have effect; 
and

(b) it is competent for the creditor to make a further application under section 81(1) of 35

this Act.
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95 Termination of debtor’s right to occupy land

(1) Where an order is made granting a warrant for sale, the creditor may, by notice served 
on—

(a) the debtor; and

(b) any other person having a right, derived from the debtor, to occupy the land to 5

which the warrant relates,

terminate, with effect from such day as the creditor specifies in the notice (being a day 
not less than 7 days after the date of service), any right of the debtor (or other person) to 
occupy that land.

(2) A notice under subsection (1) above must be—10

(a) in (or as nearly as may be in) the form prescribed by Act of Sederunt; and

(b) served on the debtor or, as the case may be, other person.

(3) Any right of a person (other than the debtor) to occupy land which, before a notice of 
land attachment relating to the land was registered, would have been binding on a 
singular successor of the debtor is not affected by subsection (1) above.15

(4) A certificate, in (or as nearly as may be in) the form prescribed by Act of Sederunt, of 
service of a notice such as is mentioned in subsection (1) above may be registered.

96 Consequences of giving notice under section 95(1)

(1) From the date on which the creditor gives notice under section 95(1) of this Act until the 
land attachment ceases to have effect the creditor (in place of the debtor) has the rights 20

and obligations of a heritable creditor in lawful possession of the land.

(1A) Without prejudice to the generality of subsection (1) above, those rights and 
obligations—

(a) include any rights and obligations under any lease, or under any permission or 
right of occupancy, granted in respect of the land, including the right to receive 25

rent from any tenant;

(b) do not include the power to grant a lease.

(2) Subsection (1A)(a) above applies only as respects rent payable on or after the date on 
which the creditor intimates in writing to the tenant that the notice has been given.

(3) A creditor who has given notice under section 95(1) of this Act—30

(a) may apply to the sheriff for an order—

(i) authorising the carrying out of works of reconstruction, alteration or 
improvement if they are works reasonably required to maintain the market 
value of the land; and

(ii) to recover from the debtor any expenses and outlays reasonably incurred in 35

so doing;

(b) may bring an action of ejection against the debtor; and

(c) has title to bring any action of removing, intrusion or ejection which the debtor 
might competently have brought in respect of the land.

(4) Any—40
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(a) expenses or outlays incurred as mentioned in subsection (3)(a)(ii) above; and

(b) expenses of any action of removing, intrusion or ejection brought by virtue of 
subsection (3)(b) or (c) above,

are expenses incurred in executing the land attachment.

The sale5

97 Appointed person

(1) The appointed person—

(a) is an officer of the court; and

(b) must act independently of the creditor, the debtor and any other interested person.

(2) Before exercising any functions conferred by virtue of this Chapter, the appointed 10

person must lodge a bond of caution for such amount as may be prescribed by Act of 
Sederunt.

(3) The appointed person may apply to the sheriff who granted the warrant for sale under 
section 86(2) of this Act for directions as to how to exercise any of that person’s 
functions.15

(4) In executing a warrant for sale granted under section 86(2) of this Act, the appointed 
person must—

(a) exercise the functions conferred—

(i) by this Chapter; and

(ii) by the Scottish Ministers under subsection (8) below; and20

(b) comply with any directions made under subsection (3) above.

(5) The appointed person is liable to the creditor, the debtor, any person who owns the 
attached land in common with the debtor and any secured creditor for any patrimonial 
loss caused as a result of the appointed person’s negligence in executing the warrant for 
sale.25

(6) The creditor is liable for the appointed person’s reasonable remuneration and outlays 
incurred in exercising functions conferred by virtue of this Chapter.

(7) Such remuneration and outlays are expenses incurred by the creditor in executing the 
land attachment.

(8) The Scottish Ministers may, by regulations—30

(a) confer functions on;

(b) remove functions from; or

(c) otherwise modify the functions of,

appointed persons.

98 Method of sale35

(1) The land in relation to which a warrant for sale is granted under section 86(2) of this Act 
must be sold in execution of that warrant by the appointed person.
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(2) The land may, unless the sheriff otherwise directs, be sold by private bargain or at 
auction.

(3) The appointed person must consult the creditor before determining which of the 
methods of sale mentioned in subsection (2) above is to be used.

(4) The appointed person must—5

(a) advertise the sale of the attached land; and

(b) ensure that the price at which the land is sold is the best that can reasonably be 
obtained.

99 Legal incapacity or disability of debtor not to affect title of purchaser

Any legal incapacity or disability of a debtor has no effect on the title passed to a 10

purchaser of attached land which has been sold in execution of a warrant for sale.

100 Title of purchaser not to be affected by certain irregularities

(1) Where a disposition bearing to be granted in execution of a warrant for sale is registered 
in the appropriate property register, the validity of that disposition is not, if the 
conditions mentioned in subsection (2) below are satisfied, challengeable on the 15

ground—

(a) that the land attachment was irregularly executed; or

(b) that, before the date of settlement of the sale, the land attachment had ceased to 
have effect.

(2) The conditions are that—20

(a) the purchaser acted in good faith in relation to the purchase of the land; and

(b) the appointed person grants a certificate, in (or as nearly as may be in) the form 
prescribed by Act of Sederunt, to the purchaser confirming that the land 
attachment was regularly executed.

(3) In subsection (2)(a) above, a purchaser is deemed to have acted in good faith where, 25

immediately before the date of settlement, the purchaser was not aware and could not 
reasonably have become aware that the land attachment was irregularly executed or, as 
the case may be, that it had, before that date, ceased to have effect.

101 Effect of registration of disposition on securities

Where a disposition of attached land is granted in execution of a warrant for sale to a 30

purchaser, then, on the registration of the disposition, the land is disburdened of—

(a) the land attachment; and

(b) any—

(i) heritable security; or

(ii) diligence,35

ranking pari passu with, or after, the land attachment.
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102 Report of sale

(1) Where attached land is sold in execution of a warrant for sale, the appointed person 
must, before the expiry of the period of 28 days beginning with the day on which the 
sale price is paid, lodge with the sheriff clerk for the court which granted the warrant a 
report of the sale.5

(2) A report lodged under subsection (1) above must—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; and

(b) contain—

(i) a description of the land (or part) sold and the sale price;

(ii) a description of any land which is unsold and the price at which it was last 10

offered for sale (or, if offered for sale at auction, the reserve price);

(iii) a statement of the expenses incurred by the creditor in executing the land 
attachment;

(iv) a statement of the amount due under any security or diligence ranking on 
the proceeds of sale prior to, or pari passu with, the land attachment;15

(v) a statement of the amount due under any security or diligence ranking on 
the proceeds of sale after the land attachment;

(vi) a note of the amount of any surplus of the sale proceeds payable to the 
debtor; and

(vii) a note of any balance of the debt due by the debtor to the creditor.20

(3) If the appointed person—

(a) without reasonable excuse makes a report of sale after the expiry of the period 
mentioned in subsection (1) above; or

(b) wilfully refuses to make, or delays making, a report after the expiry of that period,

the sheriff may make an order providing that the appointed person is not entitled to 25

payment from the creditor of the reasonable remuneration and outlays incurred in 
executing the warrant for sale or so much of such remuneration and outlays as the 
sheriff specifies.

103 Audit of report of sale

(1) Where a report is lodged under section 102(1) of this Act, the sheriff must remit it to the 30

auditor of court for the auditor to report on it within such time as the sheriff may 
specify.

(2) The auditor must—

(a) tax the expenses of the land attachment chargeable against the debtor;

(b) certify the balance due to or by the debtor following the sale; and35

(c) submit a report to the sheriff.

(3) The auditor is not entitled to charge a fee in respect of the report submitted under 
subsection (2)(c) above.

268



Bankruptcy and Diligence etc. (Scotland) Bill 71
Part 4—Land attachment and residual attachment
Chapter 2—Attachment of land

(4) The report of sale and the auditor’s report must be retained by the sheriff clerk for such 
period as may be prescribed by Act of Sederunt and during that period must be available 
for inspection by any interested person on payment of such fee as may be prescribed in 
an order made under section 2 of the Courts of Law Fees (Scotland) Act 1895 (c.14).

104 Sheriff’s consideration of report5

(1) Where the auditor has submitted a report to the sheriff under section 103(2)(c) of this 
Act, the sheriff may, after considering that report and the report on sale lodged under 
section 102(1) of this Act—

(a) make an order approving the report of sale subject to such amendments (if any)
made—10

(i) following a hearing under subsection (2) below, by the sheriff; or

(ii) by the auditor,

as may be specified in the order;

(b) if the sheriff is satisfied that there has been a substantial irregularity in the land 
attachment, make an order—15

(i) declaring the land attachment to be void; and

(ii) making such consequential order as appears to the sheriff to be necessary in 
the circumstances.

(2) The sheriff may not make an order under subsection (1) above without first giving all 
interested persons an opportunity to be heard.20

(3) The sheriff clerk must intimate the order of the sheriff under subsection (1) above to the 
debtor and any other person appearing to the sheriff clerk to have an interest.

(4) Any order under subsection (1)(b) above does not affect the title of any person to land 
sold in execution of the warrant for sale to which the report relates.

105 Proceeds of sale25

(1) Where attached land is sold in execution of a warrant for sale, the proceeds of the sale 
must be disbursed by the appointed person in the following order—

(a) subject to subsection (1A) below, any expenses due to the creditor by virtue of 
section 103(2)(a) of this Act;

(b) any sums due to any other creditor holding a security or diligence over the land 30

which ranks prior to the land attachment;

(c) any sums due to—

(i) the attaching creditor in respect of the sum recoverable by the land 
attachment (other than any such expenses as are mentioned in paragraph (a)
above); and35

(ii) any creditor under a security or diligence which ranks pari passu with the 
land attachment;

(d) any sums due to any other creditor under any security or diligence which ranks 
after the land attachment; and
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(e) any balance due to the debtor.

(1A) Subject to section 102(3) of this Act, the appointed person may deduct and retain from 
the sum mentioned in subsection (1)(a) above such remuneration and outlays incurred 
by the appointed person in executing the warrant for sale.

(2) Where there is a balance due to the debtor, the appointed person must pay it to the 5

debtor or any person authorised by the debtor to give a receipt for the balance on the 
debtor’s behalf.

(3) Where, by virtue of subsection (1) above, a creditor receives the sums due to the creditor 
under a security or diligence, that creditor must grant a discharge of that security or 
diligence.10

(4) If the appointed person is unable to obtain from—

(a) the debtor; or

(b) any creditor of the debtor;

a receipt or discharge in respect of the disbursement of the proceeds of sale, the 
appointed person may consign the amount due in the sheriff court for the person having 15

right to it.

(5) Any such consignation discharges the obligation to pay the amount due; and a certificate 
of the sheriff clerk is sufficient evidence of the discharge.

Foreclosure

106 Foreclosure20

(1) This section applies where the appointed person—

(a) has exposed to sale the land specified in the warrant for sale; and

(b) has—

(i) failed to find a purchaser; or

(ii) succeeded in selling only part of the land, and that at a price which is less 25

than the sum secured by the land attachment and by any security or 
diligence ranking prior to, or pari passu with, the land attachment.

(2) The appointed person may apply, in (or as nearly as may be in) the form prescribed by 
Act of Sederunt, to the sheriff who granted the warrant for sale for a decree of 
foreclosure.30

(3) The application under subsection (2) above must be accompanied by—

(a) a statement setting out the whole amount secured—

(i) by the land attachment; and

(ii) by any other security or diligence ranking prior to or pari passu with the 
land attachment; and35

(b) where part of the land has been sold, a report on that sale under section 102(1) of 
this Act.

(4) A copy of an application under subsection (2) above must be served by a judicial officer
on—
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(a) the debtor;

(b) where the debtor does not own the land, the owner;

(c) any occupier of the land specified in the warrant for sale;

(d) any creditor in a heritable security affecting the land, as disclosed in a report of a 
search in the appropriate property register brought down to a date no later than 3 5

clear days before the day on which the application is made; and

(e) any other person having a land attachment or other diligence over the land.

(5) The sheriff, after affording any person on whom a copy of the application was served 
under subsection (4) above an opportunity to make representations, may—

(a) grant the decree of foreclosure applied for;10

(b) sist the application for a period not exceeding 3 months to allow the debtor to pay 
the sum recoverable by the land attachment; or

(c) appoint a valuer to fix a reserve price at which the land (or remaining part of that 
land) must be—

(i) auctioned; or15

(ii) advertised for sale and if unsold auctioned.

(6) The debtor may—

(a) bid and purchase at any auction under subsection (5)(c)(i) or (ii) above; or

(b) purchase at the price advertised under subsection (5)(c)(ii) above.

(7) Where an order has been made under subsection (5)(c) above and the appointed 20

person—

(a) produces an auctioneer’s certificate that the land in question has been duly 
exposed to sale at the reserve price but is unsold; or

(b) certifies in (or as nearly as may be in) the form prescribed by Act of Sederunt that 
the land has been advertised at the reserve price but is unsold,25

the sheriff may, without further intimation, grant decree of foreclosure.

(8) A decree of foreclosure granted under this section must—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt;

(b) describe the land in relation to which it is granted; and

(c) contain a declaration of the price at which, on registration of an extract of the 30

decree, the creditor is deemed to have acquired the land.

107 Registration of decree of foreclosure

(1) On registration of an extract of the decree of foreclosure in the appropriate property 
register—

(a) any right to discharge the land attachment by payment is extinguished;35

(b) the creditor has right to, and is vested in, the land as if an irredeemable disposition 
of the land, granted in favour of the creditor by the debtor, had been delivered to 
the creditor and, on the date of registration of the extract of the decree, duly 
registered;
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(c) the land is disburdened of the land attachment and of any security or diligence 
ranking after the land attachment; and

(d) the creditor has the like right as the debtor to redeem or as the case may be to 
discharge by payment any security or diligence ranking prior to, or pari passu
with, the land attachment.5

(2) Notwithstanding the registration of an extract of a decree of foreclosure, any personal 
obligation of the debtor under any security remains in full force and effect in so far as 
not extinguished by the price for which the creditor is deemed to have acquired the land 
and the price for which any part of the land has been sold.

(3) Title acquired by virtue of a decree of foreclosure under this section is not challengeable 10

on the ground of any irregularity in the proceedings for, or in any diligence which 
preceded, foreclosure.

(4) Notwithstanding subsection (3) above, nothing in this section affects the competency of 
any claim for damages in respect of such proceedings or diligence as are mentioned in 
that subsection.15

Payments to account and expenses

108 Ascription

(1) This section applies where any sums are—

(a) recovered by a land attachment; or

(b) paid to account of the sum recoverable by the land attachment while it is in effect.20

(2) Such sums must be ascribed to the following in the order in which they are mentioned—

(a) the expenses which are chargeable against the debtor incurred in the land 
attachment;

(b) any interest which has accrued, at the day or, as the case may be, the last day on 
which the notice of land attachment was registered, on the sum for payment of 25

which the charge was served;

(c) any sum for payment of which that charge was served together with such interest 
as has accrued after the day mentioned in paragraph (b) above.

109 Expenses of land attachment

(1) The expenses incurred by the creditor in executing a land attachment are chargeable 30

against the debtor.

(2) Expenses which, in accordance with subsection (1) above, are chargeable against the 
debtor are recoverable from the debtor by the land attachment but not by any other legal 
process.

(3) Where any expenses such as are mentioned in subsection (2) above have not been 35

recovered by the time the land attachment is completed, or otherwise ceases to have 
effect, they cease to be so recoverable.

(4) In subsection (2) above, the reference to expenses does not include a reference to the 
expenses of service of a charge.

(5) The sheriff may, if satisfied that the debtor has objected on frivolous grounds to—40
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(a) an application for a warrant for sale; or

(b) an application for a decree of foreclosure,

award expenses, not exceeding such amount as may be prescribed by the Scottish 
Ministers by regulations, against the debtor.

Termination, discharge etc. of land attachment5

110 Termination by payment etc.

(1) If the full sum for payment of which the charge was served is, before the expiry of the 
period of 28 days mentioned in section 70(3) of this Act, either paid or tendered to the 
creditor, to a judicial officer or to any other person who has authority to receive payment 
on behalf of the creditor—10

(a) the land attachment is not created; and

(b) the notice of land attachment ceases to have effect.

(2) Subject to subsection (3) below, if the full sum recoverable by a land attachment is 
either paid or tendered to—

(a) any of the persons mentioned in subsection (1) above; or15

(b) the appointed person,

the land attachment ceases to have effect.

(3) Subsection (2) above does not apply unless the sum is paid before—

(a) where a warrant for sale of the attached land (or part of it) is granted, a contract of 
sale of the attached land is concluded; or20

(b) an extract of a decree of foreclosure in relation to the attached land (or part of it) 
is registered.

111 Discharge

(1) This section applies where—

(a) under section 110(1)(b) of this Act, a notice of land attachment ceases to have 25

effect; or

(b) under subsection (2) of that section, a land attachment ceases to have effect.

(2) The creditor must discharge—

(a) the notice of land attachment; or

(b) the land attachment,30

provided that the expenses of discharge are paid or tendered to any of the persons 
mentioned in section 110(1) of this Act.

(3) It is competent to register any such discharge.

112 Recall and restriction of land attachment

(1) The debtor or any other person having an interest may apply to the sheriff for an order—35

(a) recalling a land attachment; or
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(b) restricting such an attachment.

(2) An application under subsection (1) above must—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; and

(b) be intimated to the creditor.

(3) The sheriff must, if satisfied—5

(a) that the land attachment—

(i) is invalid;

(ii) has been executed incompetently or irregularly; or

(iii) has ceased to have effect; or

(b) that the creditor is, under section 111(2)(b) of this Act, obliged to discharge it,10

make an order declaring that to be the case and recalling the land attachment.

(4) The sheriff may, if satisfied that a land attachment is valid but—

(a) having regard to the sum recoverable by the land attachment, that significantly 
more land is attached than need be; and

(b) that it is reasonable to do so,15

make an order restricting the effect of the land attachment to part only of the land to 
which it relates.

(5) An order of recall or restriction must be in (or as nearly as may be in) the form 
prescribed by Act of Sederunt.

(6) It is competent for a person who obtains an order of recall or restriction to register that 20

order in the appropriate property register.

113 Duration of land attachment

(1) Subject to sections 110 to 112 of this Act and to subsection (2) below, a land attachment 
ceases to have effect on the expiry of the period of 5 years beginning with the day or, as 
the case may be, the last day on which the notice of land attachment is registered.25

(2) The creditor may extend the period mentioned in subsection (1) above for a further 
period of 5 years.

(3) Such an extension is effected by the creditor registering, during the period of 2 months 
ending with the day on which the period mentioned in subsection (1) above ends, a 
notice of extension in (or as nearly as may be in) the form prescribed by Act of 30

Sederunt.

(4) The creditor may extend the period for which a land attachment has effect on more than 
one occasion and subsections (1) to (3) above apply as if for the reference in subsection 
(1) above to the day on which the notice of land attachment is registered there were 
substituted a reference to the day or, as the case may be, the last day on which the notice 35

of extension is last registered.
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Land attachment subsequent to reduction of deed granted in breach of inhibition

114 Land attachment subsequent to reduction of deed granted in breach of inhibition

(1) Notwithstanding section 71(2)(a)(ii) of this Act, where—

(a) a debtor has granted a deed to a person (in this section, a “third party”) in breach 
of an inhibition; and 5

(b) the deed has been reduced by the inhibiting creditor on the ground that it breached 
the inhibition,

it is competent for the inhibiting creditor to register a notice of land attachment in 
relation to land to which the reduced deed relates.

(2) A land attachment created following registration of a notice of land attachment in the 10

circumstances mentioned in subsection (1) above enjoys preference in ranking in any 
competition with—

(a) a security granted over any land described in the notice in favour of; and

(b) a land attachment over any such land executed by,

a creditor of the third party.15

(3) Where a notice of land attachment is registered in the circumstances mentioned in 
subsection (1) above, this Chapter applies with the following modifications (and in those 
modifications “third party” means a third party within the meaning given by subsection 
(1) above).

(4) The references mentioned in subsection (5) below to the “debtor” are to be read as 20

references to the debtor and the third party.

(5) Those references are the references in sections 72(3)(a), 81(3)(c)(iii) and (4)(a), 
92(1)(a), 93(3)(c), 95(1)(a), 97(5) and 106(4)(a).

(6) The references mentioned in subsection (7) below to the “debtor” are to read as 
references to the debtor or the third party.25

(7) Those references are—

(a) the references in sections 75(1)(b), 80(1)(a), 84(2), 87(1)(b), (2), (3), (7) and 
(8)(b)(ii), 88(3), 89(1)(b), 95(1) (except the reference in paragraph (a)), 96(1) and 
(3)(b) and (c), 102(2)(b)(vi), 105(2) and (4), 106(4) and (6) and 109(5); and

(b) the first reference in section 90(3)(a).30

(8) In section 103(2)(b), after “to” insert “the debtor or third party”.

(9) In section 105(1), after paragraph (d) insert—

“(da) any balance due to the third party;”.

General and miscellaneous

115 Land attachment as heritable security35

For the avoidance of doubt, a land attachment is not a heritable security for the purposes 
of the Heritable Securities (Scotland) Act 1894 (c.44).
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116 Interpretation

(1) In this Chapter, unless the context otherwise requires—

“appointed person” has the meaning given by section 86(2)(b) of this Act;

“appropriate property register” has the meaning given by section 72(1)(c)(i) of 
this Act;5

“attached land” has the meaning given by section 70(5)(a) of this Act;

“decree” has the meaning given in section 199 of this Act (except that paragraphs 
(c), (g) and (h) of the definition of “decree” in that section do not apply) being a 
decree which, or an extract of which, authorises land attachment;

“document of debt” has the meaning given in section 199 of this Act, being a 10

document which, or an extract of which, authorises land attachment;

“judicial officer” means the judicial officer appointed by the creditor;

“land” has the meaning given by section 71(1) of this Act;

“long lease” has the same meaning as in section 28(1) of the Land Registration 
(Scotland) Act 1979 (c. 33);15

“notice of land attachment” has the meaning given by section 72(1) of this Act;

“prescribed sum” has the meaning given by section 81(1)(c) of this Act;

“property register” means the Land Register of Scotland or, as the case may be, 
the General Register of Sasines;

“registering”, in relation to any document, means, unless the context otherwise 20

requires, registering an interest in land or information relating to an interest in 
land (being an interest or information for which that document provides) in the 
Land Register of Scotland or, as the case may be, recording the document in the 
Register of Sasines (cognate expressions being construed accordingly);

“sum recoverable by the land attachment” has the meaning given by section 25

70(5)(b) of this Act; and

“warrant for sale” means a warrant granted under section 86(2) of this Act.

(2) In this Chapter—

(a) any reference to a purchase, sale, conveyance or disposition is, in a case where the 
attached land is a lease, to be construed as a reference to an assignation; and30

(b) any reference to the ownership of land in such a case is to be construed as a 
reference to the right of lease,

and cognate expressions are to be construed accordingly.

(3) The Scottish Ministers may by order modify the definitions of “decree” and “document 
of debt” in subsection (1) above by—35

(a) adding types of decree or document to;

(b) removing types of decree or document from; or

(c) varying the description of,

the types of decree or document to which those definitions apply.
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CHAPTER 3

RESIDUAL ATTACHMENT

Residual attachment

117 Residual attachment

(1) There is to be a form of diligence over property of a debtor to be known as residual 5

attachment.

(2) Residual attachment may be used to attach property (heritable or moveable) only of such 
description or class as may be specified by the Scottish Ministers by regulations.

(3) The Scottish Ministers may specify any property but only if—

(a) it is transferable; and10

(b) it is not—

(i) attachable by; or

(ii) exempt from,

any other diligence.

(4) The Scottish Ministers may not specify—15

(a) a right of a debtor as tenant of a dwellinghouse which is the debtor’s sole or main 
residence; or

(b) a right of a debtor as tenant of a croft.

(5) Property which is owned in common by a debtor and a third party may be attached by 
residual attachment in satisfaction of the debts of the debtor.20

(6) Regulations under subsection (2) above may—

(a) vary the description of; or

(b) remove property of such description or class from,

the property which may be attached by residual attachment.

(7) Regulations under subsection (2) above may make further provision, in the case of 25

property of a particular description or class, about—

(a) the content and effect of an application for an order under section 120(2) of this 
Act (in this Chapter, a “residual attachment order”);

(b) the effect of such an order;

(c) the content and effect of an application for an order under section 124(2) of this 30

Act (in this Chapter, a “satisfaction order”);

(d) the effect of such an order and, in particular—

(i) the methods for and procedures involved in satisfying the sum recoverable 
by the residual attachment out of the attached property which such an order 
may authorise;35

(ii) the duration of such an order; and

(iii) the disbursement of any sums recovered by such an order;

277



80 Bankruptcy and Diligence etc. (Scotland) Bill
Part 4—Land attachment and residual attachment

Chapter 3—Residual attachment

(e) the powers of the court in relation to residual attachment orders, satisfaction 
orders and other orders made by virtue of this Chapter; and

(f) the termination of residual attachment.

Application for residual attachment order

118 Application for residual attachment order5

(1) A creditor may apply to the court for a residual attachment order but only if—

(a) the debt is constituted by a decree or document of debt;

(b) the debtor has been charged to pay the debt;

(c) the creditor has, before or on the service of the charge, provided the debtor with a 
debt advice and information package; and10

(d) the period for payment specified in the charge has expired without payment being 
made.

(2) An application for a residual attachment order, must—

(a) be in (or nearly as may be in) the form prescribed by Act of Sederunt;

(b) specify the property which it is sought to attach;15

(c) state—

(i) how, were a satisfaction order made, the value of that property would be 
realised; and

(ii) that doing so would result in the sum mentioned in section 122(3) of this 
Act being paid off or reduced; and20

(d) be intimated to—

(i) the debtor; and

(ii) any other person having an interest.

(3) A person who receives intimation of the application may, before the expiry of the period 
of 14 days beginning with the day on which that intimation is made, lodge objections to 25

the application.

119 Effect of application for residual attachment order

(1) Where an application for a residual attachment order is intimated to a debtor, the debtor 
must not, during the period mentioned in subsection (2) below, take any of the steps 
mentioned in subsection (3) below in relation to the property specified in the 30

application.

(2) The period referred to in subsection (1) above is the period—

(a) beginning with the day on which the application is intimated to the debtor; and

(b) ending with the day on which the court—

(i) makes a residual attachment order; or35

(ii) dismisses the application.

(3) The steps referred to in subsection (1) above are—
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(a) transferring or otherwise disposing of the property;

(b) burdening the property;

(c) granting any licence or sub-licence in relation to the property; or

(d) entering into any agreement to do anything mentioned in paragraph (a), (b) or (c)
above in relation to the property.5

(4) Any step mentioned in subsection (3) above which is taken in breach of subsection (1)
above is void.

(5) Breach by the debtor or any other person of subsection (1) above may be dealt with as a 
contempt of court.

Residual attachment order10

120 Residual attachment order

(1) At the hearing on an application under section 118(1) of this Act, the court must not 
make any order without first giving any person who has lodged objections under 
subsection (3) of that section an opportunity to be heard.

(2) Subject to subsection (4) below, the court may, if satisfied that the application is in 15

order, make—

(a) a residual attachment order; and

(b) any other order which the court thinks fit in consequence of the residual 
attachment order.

(3) A residual attachment order must—20

(a) specify the property to be attached;

(b) require the creditor to intimate the order to—

(i) the debtor; and

(ii) any other person the court specifies; and

(c) state on whom the schedule of residual attachment must be served.25

(4) The court must make an order refusing the application for a residual attachment order if 
satisfied—

(a) that the property specified in the application (or any part of it) is not capable of 
being attached by residual attachment; or

(b) that—30

(i) were the satisfaction order proposed in the application made, it would not 
result in the value of that property being realised; or

(ii) were that order made and the value of that property realised, it would not 
result in the sum recoverable by the residual attachment being paid off or 
reduced.35

(5) Without prejudice to the generality of subsection (2)(b) above, an order under that 
paragraph may—

(a) prohibit a specified person from acting so as to defeat the residual attachment in 
whole or in part;
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(b) prohibit a specified person from making payments due to the debtor in respect of 
the property to be attached;

(c) appoint a judicial factor to ingather and manage that property;

(d) require a specified person to produce to the court documents relating to the 
debtor’s right to that property;5

(e) authorise the creditor to complete title in the name of the debtor to that property; 
and

(f) authorise the creditor to take specified action to preserve the value of that 
property.

121 Schedule of residual attachment10

(1) Where the court grants a residual attachment order, the creditor may serve a schedule of 
residual attachment. 

(2) A schedule of residual attachment must—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt;

(b) be served on—15

(i) the debtor; and

(ii) any person specified in the residual attachment order; and

(c) specify the property which is being attached.

122 Creation and effect of residual attachment

(1) A residual attachment is, subject to section 130(1) of this Act, created over the property 20

specified in the schedule of residual attachment (in this Chapter, the “attached 
property”) at the beginning of the day after the day on which that schedule is served on 
the debtor.

(2) A residual attachment—

(a) confers on the creditor a right in security over the attached property; and25

(b) secures the sum mentioned in subsection (3) below (in this Chapter, the “sum 
recoverable by the residual attachment”).

(3) That sum is—

(a) the sum for the payment of which the charge was served, together with any 
interest accruing after such service and before the residual attachment ceases to 30

have effect; and

(b) all expenses which are chargeable against the debtor by virtue of the attachment.

Satisfaction order

123 Application for satisfaction order

(1) The creditor may, where a residual attachment is in effect, apply to the court for a 35

satisfaction order authorising the satisfaction of the sum recoverable by the residual 
attachment out of the attached property.
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(2) An application under subsection (1) above must—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt;

(b) specify the attached property (or part of it) in relation to which the application is 
made;

(c) state—5

(i) how, were a satisfaction order made, the value of that property would be 
realised; and

(ii) that doing so would result in the sum recoverable by the residual 
attachment being paid off or reduced; and

(d) be accompanied by—10

(i) a copy of the schedule of residual attachment; and

(ii) any other document prescribed by Act of Sederunt.

(3) An application under subsection (1) above must be intimated to—

(a) the debtor;

(b) any person to whom the residual attachment order was intimated; and15

(c) any other person having an interest.

(4) A person who receives intimation under subsection (3) above may, before the expiry of 
the period of 14 days beginning with the day on which intimation is made, lodge 
objections to the application.

124 Satisfaction order20

(1) At the hearing on an application under section 123(1) of this Act, the court must not 
make any order without first giving any person who has lodged objections under 
subsection (4) of that section an opportunity to be heard.

(2) Subject to subsection (6) below, the court may, if satisfied that the application is in 
order, make—25

(a) a satisfaction order authorising the satisfaction of the sum recoverable by the 
residual attachment out of the attached property (or part of it) specified in the 
order; and

(b) any other order which the court thinks fit in consequence of the satisfaction order.

(3) A satisfaction order must—30

(a) specify the attached property to which it applies; and

(b) require the creditor to intimate the order to—

(i) the debtor; and

(ii) any other person the court specifies.

(4) Without prejudice to the generality of subsection (2) above, a satisfaction order may 35

authorise—

(a) the creditor to sell the attached property;

(b) the transfer of ownership of the property to the creditor;
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(c) the transfer of income derived from the property to the creditor; or

(d) the creditor to lease or licence the property.

(5) Where the court makes a satisfaction order—

(a) authorising the sale of attached property, it must—

(i) appoint a suitably qualified person (in this Chapter, the “appointed person”) 5

who is willing to execute the order; and

(ii) specify in the order the period within which the attached property is to be
sold;

(b) it may appoint a suitably qualified person to report on the market value of the 
attached property.10

(6) The court must make an order refusing the application for a satisfaction order if satisfied 
that any of the grounds mentioned in subsection (7) below apply.

(7) The grounds referred to in subsection (6) above are—

(a) the residual attachment is invalid;

(b) the residual attachment has ceased to have effect; or15

(c) that—

(i) were the satisfaction order proposed in the application made, it would not 
result in the value of that property being realised; or

(ii) were that order made and the value of that property realised, it would not 
result in the sum recoverable by the residual attachment being paid off or 20

reduced.

(8) The court may, if satisfied that making a satisfaction order would be unduly harsh to the 
debtor or any other person having an interest—

(a) make a satisfaction order but suspend its effect for a period not exceeding 1 year 
beginning with the day on which the order is made; or25

(b) make an order refusing the application.

125 Intimation of court’s decision

(1) Where a satisfaction order is made, the creditor must, as soon as is reasonably 
practicable, send a copy of the order to—

(a) the debtor;30

(b) where the satisfaction order authorises the sale of the attached property, the 
appointed person; and

(c) any other person the court specifies in the order.

(2) Where the court refuses to make a satisfaction order, the court must, as soon as is 
reasonably practicable, send a copy of the order to the debtor and to any other person 35

appearing to the court to have an interest.
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126 Effect of certain refusals of application for satisfaction order

Where, under section 124(6) of this Act, an order is made refusing an application for a 
satisfaction order by virtue of the ground mentioned in paragraph (c) of subsection (7) of 
that section—

(a) the residual attachment does not, by reason only of that refusal, cease to have 5

effect; and

(b) it is competent for the creditor to make a further application under section 123(1)
of this Act.

Termination, discharge etc. of residual attachment

127 Termination by payment etc.10

(1) Subject to subsection (2) below, if the full sum recoverable by the residual attachment is 
either paid or tendered to—

(a) the creditor;

(b) where one has been appointed, the appointed person; or

(c) a judicial officer or any other person who has authority to receive payment on 15

behalf of the creditor,

the residual attachment ceases to have effect.

(2) Subsection (1) above does not apply unless the sum is paid or tendered before—

(a) where a satisfaction order authorising sale of the attached property is made, a 
contract of sale of the attached property is concluded; or20

(b) in any other case, the attached property is otherwise disposed of.

128 Recall

(1) The debtor or any other person having an interest may apply to the court for an order—

(a) recalling a residual attachment; or

(b) restricting such an attachment.25

(2) An application under subsection (1) above must—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; and

(b) be intimated to the creditor.

(3) The court must, if satisfied that the residual attachment—

(a) is invalid;30

(b) has been executed incompetently or irregularly; or

(c) has ceased to have effect,

make an order declaring that to be the case and recalling the residual attachment.

(4) The court may, if satisfied that the residual attachment is valid but—

(a) having regard to the sum recoverable by the residual attachment, that significantly 35

more property is attached than need be; and
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(b) that is it reasonable to do so,

make an order restricting the effect of a residual attachment to part only of the property 
to which it relates.

(5) An order of recall or restriction must be in (or as nearly as may be in) the form 
prescribed by Act of Sederunt.5

129 Duration of residual attachment

(1) Subject to sections 127 and 128 of this Act and to subsection (2) below, a residual 
attachment ceases to have effect on the expiry of the period of 5 years beginning with 
the day on which the schedule of residual attachment is served on the debtor.

(2) The court may, on the application of the creditor during the period of 2 months ending 10

with the day on which the period mentioned in subsection (1) above ends, extend the
period during which a residual attachment has effect.

(3) The court may extend the period for which a residual attachment has effect on more than 
one occasion and subsections (1) and (2) above apply as if for the reference in 
subsection (1) above to the day on which the schedule of residual attachment is served 15

on the debtor there were substituted a reference to the day on which the court last 
extended that period.

130 Effect of death of debtor

(1) Where, in relation to a debt—

(a) the creditor has taken any steps towards obtaining a residual attachment order 20

against the debtor; but

(b) has not, before the date of death of the debtor, served a schedule of residual 
attachment on the debtor,

any such steps cease to have effect; and accordingly any residual attachment order 
relating to that debt becomes, on that date, void.25

(2) Where a residual attachment is created before the death of the debtor, it continues to 
have effect in relation to the attached property after that death.

(3) The Court of Session may, by Act of Sederunt, provide for the operation of this Chapter 
in a case to which this section applies and may, in particular—

(a) modify the provisions about intimation of applications for satisfaction orders; and30

(b) confer power on the sheriff to dispense with or modify procedures under this 
Chapter.

General and miscellaneous

131 Expenses of residual attachment

(1) The expenses incurred by the creditor in executing a residual attachment are chargeable 35

against the debtor.

(2) Expenses which, in accordance with subsection (1) above, are chargeable against the 
debtor are recoverable from the debtor by the residual attachment but not by any other 
legal process.
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(3) Where any expenses such as are referred to in subsection (2) above have not been 
recovered by the time the residual attachment is completed, or otherwise ceases to have 
effect, they cease to be so recoverable.

(4) In subsection (2) above, the reference to expenses does not include a reference to 
expenses of service of a charge.5

(5) The court may, if satisfied that the debtor has objected to an application for a 
satisfaction order on frivolous grounds, award expenses, not exceeding such amount as 
may be prescribed by the Scottish Ministers by regulations, against the debtor.

132 Ascription

(1) This section applies where any sums are—10

(a) recovered by a residual attachment; or

(b) paid to account of the sum recoverable by the residual attachment while it is in 
effect.

(2) Such sums must be ascribed to the following in the order in which they are mentioned—

(a) the expenses which are chargeable against the debtor incurred in the residual 15

attachment;

(b) any interest which has accrued, at the date of the making of the residual 
attachment order, on the sum for payment for which the charge was served;

(c) any sum for payment of which that charge was served together with such interest 
as has accrued after the day mentioned in paragraph (b) above.20

133 Interpretation

(1) In this Chapter—

“appointed person” has the meaning given by section 124(5)(a)(i) of this Act;

“attached property” has the meaning given by section 122(1) of this Act;

“court” means—25

(a) the Court of Session; or

(b) the sheriff,

and references to applying to the court are references to applying by petition or, as 
the case may be, by summary application;

“croft” has the meaning given by section 3 of the Crofters (Scotland) Act 1993 30

(c.44);

“decree” has the meaning given in section 199 of this Act (except that paragraphs 
(c), (g) and (h) of the definition of “decree” in that section do not apply) being a 
decree which, or an extract of which, authorises residual attachment;

“document of debt” has the meaning given in section 199 of this Act, being a 35

document which, or an extract of which, authorises residual attachment;

“dwellinghouse” includes any yard, garden, outbuilding or other pertinents;

“judicial officer” means the judicial officer appointed by the creditor;
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“residual attachment order” means an order under section 120(2) of this Act;

“satisfaction order” means an order under section 124(2) of this Act; and

“sum recoverable by the residual attachment” has the meaning given by section 
122(2)(b) of this Act.

(2) The Scottish Ministers may by order modify the definitions of “decree” and “document 5

of debt” in subsection (1) above by—

(a) adding types of decree or document to;

(b) removing types of decree or document from; or

(c) varying the description of,

the types of decree or document to which those definitions apply.10

PART 5

INHIBITION

Creation

134 Certain decrees and documents of debt to authorise inhibition without need for 
letters of inhibition15

(1) Inhibition in execution is competent to enforce—

(a) payment of a debt constituted by a decree or document of debt; 

(b) subject to subsection (2) below, an obligation to perform a particular act (other 
than payment) contained in a decree. 

(2) Inhibition under subsection (1)(b) above is competent only if the decree is a decree—20

(a) in an action containing an alternative conclusion or crave for payment of a sum 
other than by way of expenses; or

(b) for specific implement of an obligation to convey heritable property to the creditor 
or to grant in the creditor’s favour a real right in security, or some other right, over 
such property. 25

(3) In section 3 of the Writs Execution (Scotland) Act 1877 (c.40) (warrant in extract writ to 
authorise diligence), after paragraph (b) insert—

“(ba) in relation to an ordinary debt within the meaning of the Debtors 
(Scotland) Act 1987, inhibition against the debtor;”.

(4) In section 7(1) of the Sheriff Courts (Scotland) Extracts Act 1892 (c.17) (warrant in 30

extract decree to authorise diligence), after paragraph (b) insert—

“(ba) in relation to an ordinary debt within the meaning of the Debtors 
(Scotland) Act 1987, inhibition against the debtor;”.

(5) In section 87(2) of the 1987 Act (warrant in extract decree to authorise diligence), after 
paragraph (b) insert—35

“(ba) in relation to an ordinary debt, inhibition against the debtor;”.

(6) It is not competent for the Court of Session to grant letters of inhibition.

(7) In a case where inhibition is executed under subsection (1)(b) above—
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(a) sections 152 and 153 of this Act do not apply; and

(b) sections 147, 146, 150 and 145 of this Act have effect as if references to a 
“debtor” or “creditor” were references to the debtor or creditor in the obligation.

(8) In this Part—

“decree” has the meaning given by section 199 of this Act, except that paragraphs 5

(c), (g) and (h) of the definition of “decree” in that section do not apply; and

“document of debt” has the meaning given by section 199 of this Act.

(9) The Scottish Ministers may by order modify the definitions of “decree” and “document 
of debt” in subsection (8) above by—

(a) adding types of decree or document to;10

(b) removing types of decree or document from; or

(c) varying the description of,

the types of decree or document to which those definitions apply.

134A Provision of debt advice and information package when executing inhibition

Where the debtor is an individual, a schedule of inhibition served in execution of an 15

inhibition under section 134(1) of this Act (other than an inhibition such as is mentioned 
in section 134(2)(b)) must be accompanied with a debt advice and information package.

135 Registration of inhibition

(1) An inhibition is registered only by registering—

(a) the schedule of inhibition; and20

(b) the certificate of execution of the inhibition,

in the Register of Inhibitions.

(2) References in any enactment to registering or, as the case may be, recording an 
inhibition must, unless the context otherwise requires, be construed as references to 
registration in accordance with subsection (1) above.25

(3) The—

(a) schedule of inhibition; and

(b) certificate of execution of the inhibition,

must be in (or as nearly as may be in) the form prescribed by the Scottish Ministers by 
regulations.30

136 Date on which inhibition takes effect

In the Titles to Land Consolidation (Scotland) Act 1868 (c.101) (in this Chapter, the 
“1868 Act”), for section 155 (date on which inhibitions take effect) substitute—

“155 Date on which inhibition takes effect

(1) An inhibition has effect from the beginning of the day on which it is registered 35

unless the circumstances referred to in subsection (2) below apply.

(2) Those circumstances are—
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(a) a notice of inhibition is registered in the Register of Inhibitions;

(b) the schedule of inhibition is served on the debtor after that notice is 
registered; and

(c) the inhibition is registered before the expiry of the period of 21 days 
beginning with the day on which the notice is registered.5

(3) In those circumstances the inhibition has effect from the beginning of the day 
on which the schedule of inhibition is served.

(4) A notice of inhibition must be in (or as nearly as may be in) the form 
prescribed.”.

Effect10

137 Property affected by inhibition

(1) Subject to section 140 of this Act, inhibition may affect any heritable property.

(2) Any enactment or rule of law by virtue of which inhibition may affect other property 
ceases to have effect.

(3) For the purposes of subsection (1) above and section 157 of the 1868 Act, a person 15

acquires property at the beginning of the day on which the deed conveying or otherwise 
granting a real right in the property is delivered to that person.

138 Effect on inhibition to enforce obligation when alternative decree granted

Where—

(a) an inhibition is executed to enforce a decree such as is mentioned in section 20

134(2)(a) of this Act; and 

(b) decree is subsequently granted in terms of the alternative conclusion or crave 
mentioned in that section,

the inhibition continues to have effect for the purposes of enforcing payment of the debt 
constituted by that subsequent decree.25

139 Effect of conversion of limited inhibition on the dependence to inhibition in 
execution

Where—

(a) a creditor obtains a decree for payment of all or part of a principal sum concluded 
or craved for in proceedings on the dependence of which warrant for inhibition 30

was granted; and 

(b) the warrant was limited to specified property by virtue of section 15J(b) of the 
1987 Act (property affected by inhibition on dependence),

any inhibition in execution of the decree is not limited to that property.

140 Property affected by inhibition to enforce obligation to convey heritable property35

Where a decree such as is mentioned in section 134(2)(b) of this Act is granted, any 
inhibition executed to enforce that decree is limited to the property to which the decree 
relates.
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141 Inhibition not to confer a preference in ranking

(1) An inhibition does not confer any preference in any—

(a) sequestration;

(b) insolvency proceedings; or

(c) other process in which there is ranking.5

(2) Subsection (1) above does not affect any preference claimed in—

(a) a sequestration;

(b) insolvency proceedings; or

(c) any other process,

where the inhibition has effect before this section comes into force.10

(3) For the avoidance of doubt, in this section, “other process” includes the process, under 
section 27(1) of the Conveyancing and Feudal Reform (Scotland) Act 1970 (c.35), of 
applying the proceeds of sale where a creditor in a standard security has effected a sale 
of the security subjects.

(4) In this section, “insolvency proceedings” means—15

(a) winding up;

(b) receivership;

(c) administration; and

(d) proceedings in relation to a company voluntary arrangement,

within the meaning of the Insolvency Act 1986 (c.45).20

142 Power of receiver or liquidator in creditors’ voluntary winding up to dispose of 
property affected by inhibition

(1) The Insolvency Act 1986 (c.45) is amended as follows.

(2) After section 61(1) (which sets out the process by which a receiver may dispose of 
property subject to both the floating charge and to another security, other encumbrance25

or diligence) insert—

“(1A) For the purposes of subsection (1) above, an inhibition which takes effect after 
the creation of the floating charge by virtue of which the receiver was 
appointed is not an effectual diligence.”.

(3) After section 166(1) (which applies the provisions of that section to a liquidator 30

nominated by the company in a creditors’ voluntary winding up) insert—

“(1A) The exercise by the liquidator of the power specified in paragraph 6 of 
Schedule 4 to this Act (power to sell any of the company’s property) shall not 
be challengeable on the ground of any prior inhibition.”.
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Termination

143 Termination of effect of inhibition

In section 44(3) of the Conveyancing (Scotland) Act 1924 (c.27) (limitation of effect of 
certain entries in the Register of Inhibitions and Adjudications)—

(a) in paragraph (a), the word “inhibitions,”, where it second occurs, is repealed; and5

(b) after that paragraph insert—

“(aa) all inhibitions shall cease to have effect on the lapse of five years from 
the date on which they take effect.”.

144 Inhibition terminated by payment of full amount owing

(1) This section applies where—10

(a) an inhibition executed to enforce payment of a debt has effect; and

(b) a sum is paid, in respect of the debt constituted by the decree or document of debt 
authorising the inhibition, to the creditor, a judicial officer or any other person 
who has authority to receive payment on behalf of the creditor.

(2) Where the sum paid amounts to the sum of—15

(a) the debt (including any interest due under the decree or document of debt); 

(b) the expenses incurred by the creditor in executing an inhibition (referred to in this 
section and in sections 152 and 153 as the “inhibition expenses”); and

(c) the expenses of discharging the inhibition,

the inhibition ceases to have effect.20

(3) Any rule of law to the effect that an inhibition ceases to have effect on payment or 
tender of the debt constituted by the decree or document of debt is abolished.

(4) This section and sections 152 and 153 of this Act do not apply to an inhibition on the 
dependence of an action.

145 Inhibition terminated by compliance with obligation to perform25

Where—

(a) an inhibition executed to enforce an obligation to perform a particular act (other 
than payment) contained in a decree has effect; and 

(b) the debtor has complied with the decree, 

the inhibition ceases to have effect.30

146 Termination of inhibition when property acquired by third party

(1) Notwithstanding section 147 of this Act, an inhibition ceases to have effect (and is 
treated as never having had effect) in relation to property if a person acquires the 
property (or a right in the property) in good faith and for adequate consideration.

(2) For the purposes of subsection (1) above, a person acquires property (or a right in the 35

property) when the deed conveying (or granting the right in) the property is delivered to 
the person.
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(3) An acquisition under subsection (1) above may be from the inhibited debtor or any other 
person who has acquired the property or right (regardless of whether that person 
acquired in good faith or for value).

(4) For the purposes of subsection (1) above, a person is presumed to have acted in good 
faith if the person—5

(a) is unaware of the inhibition; and

(b) has taken all reasonable steps to discover the existence of an inhibition affecting 
the property.

Breach

147 Breach of inhibition10

An inhibited debtor breaches the inhibition when the debtor delivers a deed—

(a) conveying; or 

(b) otherwise granting a right in,

property over which the inhibition has effect to a person other than the inhibiting 
creditor.15

148 Prescription of right to reduce transactions in breach of inhibition

For the avoidance of doubt, section 8(1) of the Prescription and Limitation (Scotland) 
Act 1973 (c.52) (extinction of certain rights relating to property by prescriptive period of 
20 years) applies to the right of an inhibitor to have a deed granted in breach of an 
inhibition reduced.20

149 Registration of notice of litigiosity and discharge of notice

After section 159 of the 1868 Act insert—

“159A Registration of notice of summons of action of reduction

(1) This section applies where a pursuer raises an action of reduction of a 
conveyance or deed of or relating to lands granted in breach of an inhibition.25

(2) The pursuer shall, as soon as is reasonably practicable after the summons in the 
action is signeted—

(a) register a notice of that signeted summons in accordance with section 
159 of this Act; and

(b) register in the Land Register of Scotland or, as the case may be, record in 30

the Register of Sasines a copy of that notice.

(3) Where a decree of reduction is not obtained in the action to which the notice 
relates, the pursuer shall, as soon as is reasonably practicable—

(a) register in the Register of Inhibitions; and

(b) register in the Land Register of Scotland or, as the case may be, record in 35

the Register of Sasines,

a discharge of that notice in (or as nearly as may be in) the form prescribed.”.
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150 Reduction of lease granted in breach of inhibition

(1) This section applies where an inhibited debtor grants a lease of property affected by the 
inhibition.

(2) A lease which, on the date an action of reduction of the lease is raised, has an unexpired 
duration of not less than 5 years is reducible.5

(3) A lease which, on the date an action of reduction of the lease is raised, has an unexpired 
duration of less than 5 years may be reduced only if the Court of Session is satisfied that 
it would be fair and reasonable in all the circumstances to do so.

(4) In calculating the unexpired duration of a lease for the purposes of subsections (2) and 
(3) above—10

(a) any provision in the lease (however expressed) enabling the lease to be terminated 
earlier than the date on which the lease would otherwise terminate must be 
disregarded; and

(b) where the lease includes provision (however expressed) requiring the landlord to 
renew it, the duration of any such renewed lease must be added to the duration of 15

the original lease.

General and miscellaneous

151 Power to prescribe forms in the 1868 Act

(1) In section 159 of the 1868 Act (no litigiosity before date notice of summons is 
registered), for the words from “set” to “annexed” substitute “be in (or as nearly as may 20

be in) the form prescribed.”.

(2) After section 159A of that Act (which is inserted by section 149 of this Act) insert—

“159B Power of the Scottish Ministers to prescribe forms

(1) In sections 155, 159 and 159A of this Act, “prescribed” means prescribed by 
the Scottish Ministers by regulations.25

(2) The power conferred on the Scottish Ministers to make regulations under 
subsection (1) above is exercisable by statutory instrument.

(3) A statutory instrument containing regulations made under subsection (1) above 
is subject to annulment in pursuance of a resolution of the Scottish 
Parliament.”.30

152 Expenses of inhibition

(1) Subject to subsection (3) below, the inhibition expenses are chargeable against the 
debtor.

(2) Inhibition expenses are recoverable from the debtor by land attachment or residual 
attachment executed for the purpose of enforcing payment of the debt to which the 35

inhibition relates but not by any other legal process.

(3) Where a creditor has executed an inhibition, the expenses of only one further inhibition 
in relation to the debt to which the first inhibition relates are chargeable against the 
debtor as inhibition expenses. 
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(4) For the purposes of a sequestration or other process in which there is ranking, the 
inhibition expenses must be treated as part of the debt constituted by the decree or 
document of debt authorising the inhibition.

153 Ascription

(1) This section applies where—5

(a) an inhibition has effect;  and 

(b) any sums are paid to account of the sums recoverable from the debtor by virtue of 
the decree or document of debt authorising the inhibition.

(2) Such sums must be ascribed to the following in the order in which they are mentioned—

(a) the expenses which are chargeable against the debtor incurred in respect of any 10

diligence (other than the inhibition) authorised by the decree or document of debt;

(b) the inhibition expenses;

(c) any interest which has accrued, at the date on which the inhibition takes effect, on 
the debt constituted by the decree or document of debt;

(d) the debt constituted by the decree or document of debt together with such interest 15

as has accrued after the date on which the inhibition takes effect.

154 Keeper’s duty to enter inhibition on title sheet

In section 6 of the Land Registration (Scotland) Act 1979 (c.33) (content of title 
sheet)—

(a) in subsection (1)(c), at the beginning insert “subject to subsections (1A) and (1B) 20

below,”; and

(b) after subsection (1) insert—

“(1A) The Keeper shall enter an inhibition registered in the Register of Inhibitions in 
the title sheet only when completing registration of an interest in land where 
the interest has been transferred or created in breach of the inhibition.”.25

155 Inhibition effective against judicial factor

(1) Notwithstanding the appointment of a judicial factor on a debtor’s estate, an inhibition 
has effect.

(2) But subsection (1) above does not apply in a case where—

(a) a judicial factor is appointed under section 11A of the Judicial Factors (Scotland) 30

Act 1889 (c.39) (application for judicial factor on deceased person’s estate); and  

(b) the inhibition was effective against the debtor prior to the debtor’s death.

PART 6

DILIGENCE ON THE DEPENDENCE

156 Diligence on the dependence35

After section 15 of the 1987 Act, insert—
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“PART 1A

DILIGENCE ON THE DEPENDENCE

Availability of diligence on the dependence

15A Diligence on the dependence of action

(1) Subject to subsection (2) below and to sections 15C to 15F of this Act, the 5

Court of Session or the sheriff may grant warrant for diligence by—

(a) arrestment; or

(b) inhibition,

on the dependence of an action.

(2) Warrant for—10

(a) arrestment on the dependence of an action is competent only where the 
action contains a conclusion for payment of a sum other than by way of 
expenses; and

(b) inhibition on the dependence is competent only where the action 
contains—15

(i) such a conclusion; or

(ii) a conclusion for specific implement of an obligation to convey 
heritable property to the creditor or to grant in the creditor’s favour 
a real right in security, or some other right, over such property.

(3) In this Part of this Act, “action” includes, in the sheriff court—20

(a) a summary cause;

(b) a small claim; and

(c) a summary application,

and references to “summons”, “conclusion” and to cognate expressions shall be 
construed accordingly. 25

15B Diligence on the dependence of petition

(1) Subject to subsection (2) below and to sections 15C to 15F of this Act, it shall 
be competent for the Court of Session to grant warrant for diligence by—

(a) arrestment; or

(b) inhibition,30

on the dependence of a petition.

(2) Warrant for—

(a) arrestment on the dependence of a petition is competent only where the 
petition contains a prayer for payment of a sum other than by way of 
expenses; and35

(b) inhibition on the dependence is competent only where the petition 
contains—

(i) such a prayer; or
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(ii) a prayer for specific implement of an obligation to convey 
heritable property to the creditor or to grant in the creditor’s favour 
a real right in security, or some other right, over such property.

(3) The provisions (other than section 15A) of this Act, of any other enactment and 
of any rule of law relating to diligence on the dependence of actions shall, in so 5

far as is practicable and unless the contrary intention appears, apply to petitions 
in relation to which it is competent to grant warrant for such diligence and to 
the parties to them as it applies to actions and to parties in them.

15C Diligence on the dependence to secure future or contingent debts

(1) It shall be competent for the court to grant warrant for diligence on the 10

dependence where the sum concluded for is a future or contingent debt.

(2) In this section and in sections 15D to 15M of this Act, the “court” means the 
court before which the action is depending.

Application for diligence on the dependence

15D Application for diligence on the dependence15

(1) A creditor may, at any time during which an action is in dependence, apply to 
the court for warrant for diligence by—

(a) arrestment; or

(b) inhibition,

on the dependence of the action.20

(2) An application under subsection (1) above shall—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt;

(b) subject to subsection (3) below, be intimated to and provide details of—

(i) the debtor; and

(ii) any other person having an interest;25

(c) state whether the creditor is seeking the grant, under section 15E(1) of 
this Act, of warrant for diligence on the dependence in advance of a 
hearing on the application under section 15F of this Act; and

(d) contain such other information as the Scottish Ministers may by 
regulations prescribe.30

(3) An application under subsection (1) above need not be intimated where the 
creditor is seeking the grant, under section 15E(1) of this Act, of warrant in 
advance of a hearing on the application under section 15F of this Act.

(4) The court, on receiving an application under subsection (1) above, shall—

(a) subject to section 15E of this Act, fix a date for a hearing on the 35

application under section 15F of this Act; and

(b) order the creditor to intimate that date to—

(i) the debtor; and

(ii) any other person appearing to the court to have an interest.
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15E Grant of warrant without a hearing

(1) The court may, if satisfied as to the matters mentioned in subsection (2) below, 
make an order granting warrant for diligence on the dependence without a 
hearing on the application under section 15F of this Act.

(2) The matters referred to in subsection (1) above are—5

(a) that the creditor has a prima facie case on the merits of the action;

(b) that there is a real and substantial risk enforcement of any decree in the 
action in favour of the creditor would be defeated or prejudiced by 
reason of—

(i) the debtor being insolvent or verging on insolvency; or10

(ii) the likelihood of the debtor removing, disposing of, burdening, 
concealing or otherwise dealing with all or some of the debtor’s 
assets,

were warrant for diligence on the dependence not granted in advance of 
such a hearing; and15

(c) that it is reasonable in all the circumstances, including the effect granting 
warrant may have on any person having an interest, to do so.

(3) The onus shall be on the creditor to satisfy the court that the order granting 
warrant should be made.

(4) Where the court makes an order granting warrant for diligence on the 20

dependence without a hearing on the application under section 15F of this Act, 
the court shall—

(a) fix a date for a hearing under section 15K of this Act; and

(b) order the creditor to intimate that date to—

(i) the debtor; and25

(ii) any other person appearing to the court to have an interest.

(5) Where a hearing is fixed under subsection (4)(a) above, section 15K of this Act 
shall apply as if an application had been made to the court for an order under 
that section.

(6) Where the court refuses to make an order granting a warrant without a hearing 30

under section 15F of this Act and the creditor insists in the application, the 
court shall—

(a) fix a date for such a hearing on the application; and

(b) order the creditor to intimate that date to—

(i) the debtor; and35

(ii) any other person appearing to the court to have an interest.

15F Hearing on application

(1) At the hearing on an application for warrant for diligence on the dependence, 
the court shall not make any order without first giving—

(a) any person to whom intimation of the date of the hearing was made; and40
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(b) any other person the court is satisfied has an interest,

an opportunity to be heard.

(2) The court may, if satisfied as to the matters mentioned in subsection (3) below, 
make an order granting warrant for diligence on the dependence.

(3) The matters referred to in subsection (2) above are—5

(a) that the creditor has a prima facie case on the merits of the action;

(b) that there is a real and substantial risk enforcement of any decree in the 
action in favour of the creditor would be defeated or prejudiced by 
reason of—

(i) the debtor being insolvent or verging on insolvency; or10

(ii) the likelihood of the debtor removing, disposing of, burdening, 
concealing or otherwise dealing with all or some of the debtor’s 
assets,

were warrant for diligence on the dependence not granted; and

(c) that it is reasonable in all the circumstances, including the effect granting 15

warrant may have on any person having an interest, to do so.

(4) The onus shall be on the creditor to satisfy the court that the order granting 
warrant should be made.

(5) Where the court makes an order granting or, as the case may be, refusing 
warrant for diligence on the dependence, the court shall order the creditor to 20

intimate that order to—

(a) the debtor; and

(b) any other person appearing to the court to have an interest.

(6) Where the court makes an order refusing warrant for diligence on the 
dependence, the court may impose such conditions (if any) as it thinks fit.25

(7) Without prejudice to the generality of subsection (6) above, those conditions 
may require the debtor—

(a) to consign into court such sum; or

(b) to find caution or to give such other security,

as the court thinks fit.30

Execution before service

15G Execution of diligence before service of summons

(1) This section applies where diligence by—

(a) arrestment; or

(b) inhibition,35

on the dependence of an action is executed before service of the summons on 
the debtor.

(2) Subject to subsection (3) below, if the summons is not served on the debtor 
before the end of the period of 21 days beginning with the day on which the 
diligence is executed, the diligence shall cease to have effect.40
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(3) The court may, on the application of the creditor, make an order extending the 
period referred to in subsection (2) above.

(4) In determining whether to make such an order the court shall have regard to—

(a) the efforts of the creditor to serve the summons within the period of 21 
days; and5

(b) any special circumstances preventing or obstructing service within that 
period. 

Restriction on property attached

15H Sum attached by arrestment on dependence

(1) The court may, subject to subsection (2) below, when granting warrant for 10

arrestment on the dependence, limit the sum which may be attached to funds 
not exceeding such amount as the court may specify.

(2) The maximum amount which the court may specify under subsection (1) above 
shall be the aggregate of—

(a) the principal sum concluded for;15

(b) a sum equal to 20 per cent of that sum or such other percentage as the 
Scottish Ministers may, by regulations, prescribe;

(c) a sum equal to 1 year’s interest on the principal sum at the judicial rate; 
and

(d) any sum prescribed under subsection (3) below.20

(3) The Scottish Ministers may, by regulations, prescribe a sum which appears to 
them to be reasonable having regard to the expenses likely to be incurred and 
chargeable against a debtor in executing an arrestment on the dependence.

(4) For the avoidance of doubt, section 73E of this Act applies to any sum attached 
under this section.25

15J Property affected by inhibition on dependence

Where the court grants warrant for diligence by inhibition on the dependence—

(a) in a case where the action is brought for specific implement of an 
obligation—

(i) to convey heritable property to the creditor;30

(ii) to grant in the creditor’s favour a real right in security over such 
property; or

(iii) to grant some other right over such property,

the court shall limit the property inhibited to that particular property; and

(b) in any other case, the court may limit the property inhibited to such 35

property as the court may specify.
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Recall etc. of diligence on the dependence.

15K Recall of diligence on dependence

(1) This section applies where warrant is granted for diligence on the dependence.

(2) The debtor and any person having an interest may apply to the court for an 
order—5

(a) recalling the warrant;

(b) restricting the warrant;

(c) if an arrestment or inhibition has been executed in pursuance of the 
warrant—

(i) recalling; or10

(ii) restricting,

that arrestment or inhibition;

(d) determining any question relating to the validity, effect or operation of 
the warrant; or

(e) ancillary to any order mentioned in paragraphs (a) to (d) above.15

(2A) An application under subsection (2) above shall—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 
and

(b) be intimated to—

(i) the creditor; and20

(ii) any other person having an interest.

(2B) At the hearing on the application under subsection (2) above, the court shall 
not make an order without first giving—

(a) any person to whom intimation of the application was made; and

(b) any other person the court is satisfied has an interest,25

an opportunity to be heard.

(3) Where the court is satisfied that the warrant is invalid—

(a) it shall make an order—

(i) recalling the warrant; and

(ii) if an arrestment or inhibition has been executed in pursuance of the 30

warrant, recalling that arrestment or inhibition; and

(b) it may make an order ancillary to any order mentioned in paragraph (a) 
above.

(3A) Where the court is satisfied that an arrestment or inhibition executed in 
pursuance of the warrant is incompetent, it—35

(a) shall make an order recalling that arrestment or inhibition; and

(b) may make an order ancillary to any such order.

(4) Subject to subsection (5) below, where the court is satisfied that the warrant is 
valid but that—
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(a) an arrestment or inhibition executed in pursuance of it is irregular or 
ineffective; or

(b) it is reasonable in all the circumstances, including the effect granting 
warrant may have had on any person having an interest, to do so,

the court may make any order such as is mentioned in subsection (2) above.5

(5) If no longer satisfied as to the matters mentioned in subsection (6) below, the 
court—

(a) shall make an order such as is mentioned in subsection (3)(a) above; and

(b) may make an order such as is mentioned in subsection (3)(b) above.

(6) The matters referred to in subsection (5) above are—10

(a) that the creditor has a prima facie case on the merits of the action;

(b) that there is a real and substantial risk enforcement of any decree in the 
action in favour of the creditor would be defeated or prejudiced by 
reason of—

(i) the debtor being insolvent or verging on insolvency; or15

(ii) the likelihood of the debtor removing, disposing of, burdening, 
concealing or otherwise dealing with all or some of the debtor’s 
assets,

were warrant for diligence on the dependence not granted; and

(c) that it is reasonable in all the circumstances, including the effect granting 20

warrant may have had on any person having an interest, for the warrant 
or, as the case may be, any arrestment or inhibition executed in 
pursuance of it to continue to have effect.

(7) The onus shall be on the creditor to satisfy the court that no order under 
subsection (3), (4) or (5) above should be made.25

(8) In granting an application under subsection (2) above, the court may impose 
such conditions (if any) as it thinks fit.

(9) Without prejudice to the generality of subsection (8) above, the court may 
impose conditions which require the debtor—

(a) to consign into court such sum; or30

(b) to find such caution or to give such other security,

as the court thinks fit.

(9A) Where the court makes an order under this section, the court shall order the 
debtor to intimate that order to—

(a) the creditor; and35

(b) any other person appearing to the court to have an interest.

(10) This section applies irrespective of whether warrant for diligence on the 
dependence is obtained, or executed, before this section comes into force.

15L Variation and recall of conditions

(1) Where—40
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(a) an order restricting warrant for diligence on the dependence is made 
under section 15K(4); or

(b) a condition is imposed by virtue of—

(i) section 15F(6); or

(ii) section 15K(8),5

of this Act, the debtor may apply to the court for variation of the order or, as 
the case may be, variation or removal of the condition.

(1A) An application under subsection (1) above shall—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 
and10

(b) be intimated to—

(i) the creditor; and

(ii) any other person having an interest.

(1B) At the hearing on the application under subsection (1) above, the court shall 
not make an order without first giving—15

(a) any person to whom intimation of the application was made; and

(b) any other person the court is satisfied has an interest,

an opportunity to be heard.

(2) On an application under subsection (1) above, the court may if it thinks fit—

(a) vary the order; or20

(b) vary or remove the condition.

(3) Where the court makes an order varying the order or, as the case may be, 
varying or removing the condition, the court shall order the debtor to intimate 
that order to—

(a) the creditor; and25

(b) any other person appearing to the court to have an interest.

General and miscellaneous

15M Expenses of diligence on the dependence

(1) Subject to subsection (3)(a) below, a creditor shall be entitled to such expenses 
as the creditor incurs—30

(a) in obtaining warrant for diligence on the dependence; and

(b) where an arrestment or inhibition is executed in pursuance of the 
warrant, in so executing the arrestment or inhibition.

(2) Subject to subsection (3)(b) below, a debtor shall be entitled, where—

(a) warrant for diligence on the dependence is granted; and35

(b) the court is satisfied that the creditor was acting unreasonably in 
applying for it,

to the expenses incurred in opposing that warrant.
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(3) The court may modify or refuse—

(a) such expenses as are mentioned in subsection (1) above if it is satisfied 
that—

(i) the creditor was acting unreasonably in applying for the warrant; 
or5

(ii) such modification or refusal is reasonable in all the circumstances 
and having regard to the outcome of the action; and

(b) such expenses as are mentioned in subsection (2) above if it is satisfied 
as to the matter mentioned in paragraph (a)(ii) above.

(4) Subject to subsections (1) to (3) above, the court may make such finding as it 10

thinks fit in relation to such expenses as are mentioned in subsections (1) and 
(2) above.

(5) Expenses incurred as mentioned in subsection (1) and (2) above in obtaining 
or, as the case may be, opposing an application for warrant shall be expenses of 
process.15

(6) Subsections (1) to (5) above are without prejudice to any enactment or rule of 
law as to the recovery of expenses chargeable against a debtor as are incurred 
in executing an arrestment or inhibition on the dependence of an action.

15N Application of this Part to admiralty actions

This Part of this Act (other than sections 15J and 15M) shall apply, in so far as 20

not inconsistent with the provisions of Part V of the Administration of Justice 
Act 1956 (c.46) (admiralty jurisdiction and arrestment of ships), to an 
arrestment on the dependence of an admiralty action as it applies to any other 
arrestment on the dependence.”.

157 Prescription of arrestment25

After section 95 of the 1987 Act, insert—

“95A Prescription of arrestment

(1) Subject to subsection (2) below, an arrestment which is not insisted in 
prescribes—

(a) where it is on the dependence of an action, at the end of the period of 3 30

years beginning with the day on which a final interlocutor is obtained by 
the creditor for payment of all or part of a principal sum concluded for; 
or

(b) where it is in execution of an extract decree or other extract registered 
document relating to a due debt, at the end of the period of 3 years 35

beginning with the day on which the arrestment is executed.

(2) Where the arrestment secures or enforces a future or contingent debt due to the 
creditor, it prescribes, if not insisted in, at the end of the period of 3 years 
beginning on the day on which the debt becomes due.

(3) In a case where—40

(a) a time to pay direction;
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(b) an interim order under section 6(3) of this Act; or

(c) a time to pay order,

has been made, there shall be disregarded, in computing the period at the end 
of which the arrestment prescribes, the period during which the time to pay 
direction, interim order or time to pay order is in effect.5

(4) Nothing in this section shall apply to an earnings arrestment, a current 
maintenance arrestment or a conjoined arrestment order.

(5) Subsections (1) to (3) above apply irrespective of whether the arrestment is 
executed, or warrant for it obtained, before this section comes into force.

(6) For the purposes of subsection (1)(a) above, a final interlocutor is obtained 10

when an interlocutor cannot be recalled or altered and is not subject to 
review.”.

158 Abolition of letters of loosing

(1) Subject to subsection (2) below, it is no longer competent for any court to loose an 
arrestment.15

(2) Subsection (1) above does not affect—

(a) any enactment or rule of law relating to the loosing of an arrestment of a ship or 
its cargo; or

(b) the exercise of any other power of the court to recall or restrict an arrestment.

159 Abolition of adjudication in security20

Any enactment or rule of law enabling adjudication in security to be used ceases to have 
effect.

PART 7

INTERIM ATTACHMENT

160 Interim attachment25

After section 9 of the 2002 Act, insert—

“PART 1A

INTERIM ATTACHMENT

Interim attachment

9A Interim attachment30

(1) Subject to sections 9B to 9E below, the court may grant warrant for diligence 
by attachment of corporeal moveable property owned (whether alone or in 
common) by the debtor on the dependence of an action (such attachment is to 
be known as interim attachment).

(2) Warrant for interim attachment is competent only where an action contains a 35

conclusion for payment of a sum other than by way of expenses.

(3) This Part of this Act shall apply to petitions in the Court of Session and to 
parties in them as it applies to actions and to parties to them.
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(4) In this Part of this Act—

“action” includes, in the sheriff court—

(a) a summary cause;

(b) a small claim; and

(c) a summary application,5

and references to “summons”, “conclusion” and to cognate expressions 
shall be construed accordingly;

“court” means—

(a) the court before which the action is in dependence; or

(b) where, by virtue of section 9K(1)(a) below, the interim attachment 10

has effect after the creditor obtains a final interlocutor for 
payment, the court which granted that interlocutor;

“creditor” means the party who concludes for payment and who seeks, 
obtains or executes warrant for interim attachment;

“debtor” means the party against whom the conclusion for payment is 15

addressed; and

expressions used in this Part of this Act have, unless the context 
otherwise requires, the same meanings as those expressions have in Part 
2 of this Act.

9B Articles exempt from interim attachment20

It is not competent to attach by interim attachment—

(a) any article within a dwellinghouse;

(b) any article which, by virtue of section 11 below, it is not competent to 
attach;

(c) a mobile home which is the only or principal residence of a person other 25

than the debtor;

(d) any article of a perishable nature or which is likely to deteriorate 
substantially and rapidly in condition or value; or

(e) where the debtor is engaged in trade, any article acquired by the 
debtor—30

(i) to be sold by the debtor (whether or not after adaptation); or

(ii) as a material for a process of manufacturing for sale by the debtor,

in the ordinary course of that trade.

Application for interim attachment

9C Application for warrant for interim attachment35

(1) A creditor may, at any time during which an action is in dependence, apply to 
the court for warrant for interim attachment.

(2) An application under subsection (1) above shall—
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(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt;

(b) subject to subsection (3) below, be intimated to and provide details of—

(i) the debtor; and

(ii) any other person having an interest;

(c) state whether the creditor is seeking the grant, under section 9D(1) 5

below, of warrant for interim attachment in advance of a hearing on the 
application under section 9E below; and

(d) contain such other information as the Scottish Ministers may by 
regulations prescribe.

(3) An application under subsection (1) above need not be intimated where the 10

creditor is seeking the grant, under section 9D(1) below, of warrant in advance 
of a hearing on the application under section 9E below.

(4) The court, on receiving an application under subsection (1) above, shall—

(a) subject to section 9D below, fix a date for a hearing on the application
under section 9E below; and15

(b) order the creditor to intimate that date to—

(i) the debtor; and

(ii) any other person appearing to the court to have an interest.

9D Grant of warrant without a hearing

(1) The court may, if satisfied as to the matters mentioned in subsection (2) below,20

make an order granting warrant for interim attachment without a hearing on the 
application under section 9E below.

(2) The matters referred to in subsection (1) above are—

(a) that the creditor has a prima facie case on the merits of the action;

(b) that there is a real and substantial risk enforcement of any decree in the 25

action in favour of the creditor would be defeated or prejudiced by 
reason of—

(i) the debtor being insolvent or verging on insolvency; or

(ii) the likelihood of the debtor removing, disposing of, burdening, 
concealing or otherwise dealing with all or some of the debtor’s 30

assets,

were warrant for interim attachment not granted in advance of such a 
hearing; and

(c) that it is reasonable in all the circumstances, including the effect granting 
warrant may have on any person having an interest, to do so.35

(3) The onus shall be on the creditor to satisfy the court that the order granting 
warrant should be made.

(4) Where the court makes an order granting warrant for interim attachment 
without a hearing on the application under section 9E below, the court shall—

(a) fix a date for a hearing under section 9L below; and40
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(b) order the creditor to intimate that date to—

(i) the debtor; and

(ii) any other person appearing to the court to have an interest.

(5) Where a hearing is fixed under subsection (4)(a) above, section 9L (except 
subsection (8)) below shall apply as if an application had been made to the 5

court for an order under that section.

(6) Where the court refuses to make an order granting a warrant without a hearing 
under section 9E below and the creditor insists in the application, the court 
shall—

(a) fix a date for such a hearing on the application; and10

(b) order the creditor to intimate that date to—

(i) the debtor; and

(ii) any other person appearing to the court to have an interest.

9E Hearing on application

(1) At the hearing on an application for warrant for interim attachment, the court 15

shall not make any order without first giving—

(a) any person to whom intimation of the date of the hearing was made; and

(b) any other person appearing to the court to have an interest,

an opportunity to be heard.

(2) The court may, if satisfied as to the matters mentioned in subsection (3) below,20

make an order granting warrant for interim attachment.

(3) The matters referred to in subsection (2) above are—

(a) that the creditor has a prima facie case on the merits of the action;

(b) that there is a real and substantial risk enforcement of any decree in the 
action in favour of the creditor would be defeated or prejudiced by 25

reason of—

(i) the debtor being insolvent or verging on insolvency; or

(ii) the likelihood of the debtor removing, disposing of, burdening, 
concealing or otherwise dealing with all or some of the debtor’s 
assets,30

were warrant for interim attachment not granted; and

(c) that it is reasonable in all the circumstances, including the effect granting 
warrant may have on any person having an interest, to do so.

(4) The onus shall be on the creditor to satisfy the court that the order granting 
warrant should be made.35

(5) Where the court makes an order granting or, as the case may be, refusing 
warrant for interim attachment, the court shall order the creditor to intimate 
that order to—

(a) the debtor; and

(b) any other person appearing to the court to have an interest.40
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(6) Where the court makes an order refusing warrant for interim attachment, the 
court may impose such conditions (if any) as it thinks fit.

(7) Without prejudice to the generality of subsection (6) above, those conditions 
may require the debtor—

(a) to consign into court such sum; or5

(b) to find caution or to give such other security,

as the court thinks fit.

Execution of interim attachment

9F Execution of interim attachment

(1) Sections 12, 13, 15 and (subject to subsection (6) below) 17 below apply to 10

execution of an interim attachment as they apply to execution of an attachment.

(2) The officer shall, immediately after executing an interim attachment, complete 
a schedule such as is mentioned in subsection (3) below (in this Part of this 
Act, a “schedule of interim attachment”).

(3) The schedule of interim attachment—15

(a) shall be—

(i) in (or as nearly as may be in) the form prescribed by Act of 
Sederunt; and

(ii) signed by the officer; and

(b) shall specify the property attached.20

(4) The officer shall—

(a) give a copy of the schedule of interim attachment to the debtor; or

(b) where it is not practicable to do so—

(i) give a copy of the schedule to a person present at the place where 
the interim attachment was executed; or25

(ii) where there is no such person, leave a copy of the schedule at that 
place.

(5) References in this Part of this Act to the day on which an interim attachment is 
executed are references to the day on which the officer complies with 
subsection (4) above.30

(6) The application of section 17 below shall be subject to the following 
modifications—

(a) subsections (3)(b) and (4) shall not apply;

(a) in subsections (1), (5) and (6), the references to the sheriff shall be 
construed as references to the court; and35

(b) in subsection (6)(b), the reference to the sheriff clerk shall, in the case of 
an action in the Court of Session, be construed as a reference to the clerk 
of the court.
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9G Execution of interim attachment before service

(1) This section applies where an interim attachment is executed before the service 
of the summons on the debtor.

(2) Subject to subsection (3) below, if the summons is not served on the debtor 
before the end of the period of 21 days beginning with the day on which the 5

interim attachment is executed, the attachment shall cease to have effect.

(3) The court may, on the application of the creditor, make an order extending the 
period referred to in subsection (2) above.

(4) In determining whether to make such an order the court shall have regard to—

(a) the efforts of the creditor to serve the summons within the period of 21 10

days; and

(b) any special circumstances preventing or obstructing service within that 
period.

Interim attachment: further procedure

9GA Order for security of attached articles15

(1) The court may, on an application, at any time after articles have been 
attached—

(a) by the creditor;

(b) the officer; or

(c) the debtor,20

make an order for the security of any of the attached articles.

(2) An application for an order under subsection (1) above shall—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 
and

(b) be intimated—25

(i) where it is made by the creditor or the officer, to the debtor;

(ii) where it is made by the debtor, to the creditor and the officer.

(3) At the hearing on the application under subsection (1) above, the court shall 
not make an order without first giving—

(a) any person to whom intimation of the application was made; and30

(b) any other person the court is satisfied has an interest, 

an opportunity to be heard.

Interim attachment: effects

9H Unlawful acts after interim attachment

Section 21 (except subsections (3) and (15)) below applies to an interim 35

attachment as it applies to an attachment with the following modifications—

(a) in subsections (10) and (11), the references to the sheriff shall be 
construed as references to the court; and
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(b) in subsection (12), the references to sections 51 and 54(1) below shall be 
of no effect.

9J Articles belonging to or owned in common by a third party

(1) Where—

(a) a third party claims to own an article attached by interim attachment; and5

(b) the court, on the application of the third party, makes an order stating 
that it is satisfied that the claim is valid,

the interim attachment of that article shall cease to have effect.

(2) Where—

(a) a third party claims to own an article attached by interim attachment in 10

common with the debtor;

(b) the court, on the application of the third party, makes an order stating 
that it is satisfied—

(i) that the claim is valid; and

(ii) that the continued attachment of the article would be unduly harsh 15

to the third party,

the interim attachment of that article shall cease to have effect.

(3) Subsection (2) of section 34 below applies where a third party makes an 
application for the purposes of subsection (1)(b) above as it applies where a 
third party makes an application for the purposes of subsection (1)(b)(ii) of that 20

section.

(4) Where the attachment of an article ceases, by virtue of an order under 
subsection (1) or (2) above, to have effect, the officer may attach other articles 
which are owned by the debtor and kept at the place at which the original 
interim attachment was executed.25

9K Duration of interim attachment

(1) An interim attachment shall, unless recalled, have effect only until—

(a) subject to subsections (2), (4) and (5) below, where––

(i) the creditor obtains a final interlocutor for payment of all or part of 
a principal sum concluded for in the action on the dependence of 30

which warrant for interim attachment was granted;

(ii) the creditor obtains a final interlocutor in the creditor’s favour in 
respect of another remedy concluded for in that action; or

(iii) the final interlocutor is of absolvitor or dismissal and the court 
grants decree under and for the purposes of section 9P(1)(b) 35

below,

the expiry of the period of 6 months after the action is disposed of;

(b) where––

(i) the final interlocutor is of absolvitor or dismissal; and
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(ii) no decree under and for the purposes of section 9P(1)(b) below is 
granted,

the granting of that interlocutor; or

(c) the creditor consents, by virtue of subsection (3) below, to the interim 
attachment ceasing to have effect in relation to every article attached.5

(2) An interim attachment shall have effect in relation to a specific article only 
until the article is attached by the creditor in execution of any such final 
interlocutor or decree as is mentioned in subsection (1)(a) above.

(3) The creditor may at any time consent in writing to the interim attachment 
ceasing to have effect in relation to a specific article attached; and the 10

attachment shall cease to have effect when that consent is notified to the court.

(4) The court may, on an application by the creditor, extend the period mentioned 
in subsection (1)(a) above but only if—

(a) the application is made before the expiry of the period mentioned in that 
subsection; and15

(b) the court is satisfied that exceptional circumstances make it reasonable to 
grant the application.

(4A) An application under subsection (4) above shall—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 
and20

(b) be intimated by the creditor to—

(i) the debtor; and

(ii) any other person having an interest.

(4B) The court shall order the creditor to intimate any decision under subsection (4) 
above disposing of the application under that subsection to—25

(a) the debtor; and

(b) any other person appearing to the court to have an interest.

(5) Where such an application is made but not disposed of before the date on 
which the interim attachment would, but for this subsection, cease to have 
effect, the interim attachment shall continue to have effect until the application 30

is disposed of.

(6) In calculating the period mentioned in subsection (1)(a) above, any period 
during which—

(a) a time to pay direction under section 1(1) of the Debtors (Scotland) Act 
1987 (c.18); or35

(b) an order under—

(i) section 6(3) of that Act (interim order sisting diligence); or

(ii) section 9(4) of that Act (diligence sisted if not recalled on making 
of time to pay order),

is in effect shall be disregarded.40

(7) For the purposes of subsection (1) above—
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(a) a final interlocutor is obtained when an interlocutor—

(i) cannot be recalled or altered; and

(ii) is not subject to review; and

(b) an action is disposed of on the date on which the final interlocutor 
mentioned in paragraph (a) of that subsection is obtained unless, on a 5

later date, the creditor obtains a final interlocutor for expenses in the
action, in which case it is disposed of on that later date.

Recall of interim attachment

9L Recall of interim attachment

(1) This section applies where warrant is granted for interim attachment.10

(2) The debtor and any person having an interest may apply to the court for an 
order—

(a) recalling the warrant;

(b) restricting the warrant;

(c) if an interim attachment has been executed in pursuance of the warrant—15

(i) recalling; or

(ii) restricting,

that attachment;

(d) determining any question relating to the validity, effect or operation of 
the warrant; or20

(e) ancillary to any order mentioned in paragraphs (a) to (d) above.

(2A) An application under subsection (2) above shall—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 
and

(b) be intimated to—25

(i) the creditor; and

(ii) any other person having an interest.

(2B) At the hearing on the application under subsection (2) above, the court shall 
not make an order without first giving—

(a) any person to whom intimation of the application was made; and30

(b) any other person the court is satisfied has an interest,

an opportunity to be heard.

(3) Where the court is satisfied that the warrant is invalid—

(a) it shall make an order—

(i) recalling the warrant; and35

(ii) if interim attachment has been executed in pursuance of the 
warrant, recalling that interim attachment; and
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(b) it may make an order ancillary to any order mentioned in paragraph (a) 
above.

(3A) Where the court is satisfied that an interim attachment executed in pursuance 
of the warrant is incompetent, it—

(a) shall make an order recalling the interim attachment; and5

(b) may make an order ancillary to any such order.

(4) Subject to subsection (5) below, where the court is satisfied that the warrant is 
valid but that—

(a) an interim attachment executed in pursuance of it is irregular or 
ineffective; or10

(b) it is reasonable in all the circumstances, including the effect granting 
warrant may have had on any person having an interest, to do so,

the court may, subject to subsection (8) below, make any order such as is 
mentioned in subsection (2) above.

(5) If no longer satisfied as to the matters mentioned in subsection (6) below, the 15

court—

(a) shall make an order such as is mentioned in subsection (3)(a) above; and

(b) may make an order such as is mentioned in subsection (3)(b) above.

(6) The matters referred to in subsection (5) above are—

(a) that the creditor has a prima facie case on the merits of the action;20

(b) that there is a real and substantial risk enforcement of any decree in the 
action in favour of the creditor would be defeated or prejudiced by 
reason of—

(i) the debtor being insolvent or verging on insolvency; or

(ii) the likelihood of the debtor removing, disposing of, burdening, 25

concealing or otherwise dealing with all or some of the debtor’s 
assets,

were warrant for interim attachment not granted; and

(c) that it is reasonable in all the circumstances, including the effect granting 
warrant may have had on any person having an interest, for the warrant 30

or, as the case may be, any interim attachment executed in pursuance of 
it to continue to have effect.

(7) The onus shall be on the creditor to satisfy the court that no order under 
subsection (3), (4) or (5) above should be made.

(8) Where—35

(a) by virtue of section 9K(1)(a) above, the interim attachment continues to 
have effect after the creditor obtains a final interlocutor for payment; and

(b) the period of six months mentioned in that paragraph has not expired,

the court shall not make an order under subsection (4) above.

(9) In granting an application under subsection (2) above, the court may impose 40

such conditions (if any) as it thinks fit.
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(10) Without prejudice to the generality of subsection (9) above, those conditions 
may require the debtor—

(a) to consign into court such sum; or

(b) to find such caution or to give such other security,

as the court thinks fit.5

(11) Where the court makes an order under this section, the court shall order the 
debtor to intimate that order to—

(a) the creditor; and

(b) any other person appearing to the court to have an interest.

9M Variation and recall of conditions10

(1) Where—

(a) an order restricting warrant for interim attachment is made under section 
9L(4) above; or

(b) a condition is imposed under—

(i) section 9E(6) above; or15

(ii) section 9L(9) above,

the debtor may apply to the court for variation of the order or, as the case may 
be, variation or removal of the condition.

(1A) An application under subsection (1) above shall—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 20

and

(b) be intimated to—

(i) the creditor; and

(ii) any other person having an interest.

(1B) At the hearing on the application under subsection (1) above, the court shall 25

not make an order without first giving—

(a) any person to whom intimation of the application was made; and

(b) any other person the court is satisfied has an interest,

an opportunity to be heard.

(2) On an application under subsection (1) above, the court may if it thinks fit—30

(a) vary the order; or

(b) vary or remove the condition.

(3) Where the court makes an order varying the order or, as the case may be, 
varying or removing the condition, the court shall order the debtor to intimate 
that order to—35

(a) the creditor; and

(b) any other person appearing to the court to have an interest.
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General and miscellaneous provisions

9N Expenses of interim attachment

(1) Subject to subsection (3)(a) below, a creditor shall be entitled to the expenses 
incurred—

(a) in obtaining warrant for interim attachment; and5

(b) where an interim attachment is executed in pursuance of the warrant, in 
so executing that attachment.

(2) Subject to subsection (3)(b) below, a debtor shall be entitled, where—

(a) warrant for interim attachment is granted; and

(b) the court is satisfied that the creditor was acting unreasonably in 10

applying for it,

to the expenses incurred in opposing that warrant.

(3) The court may modify or refuse—

(a) such expenses as are mentioned in subsection (1) above if it is satisfied 
that—15

(i) the creditor was acting unreasonably in applying for the warrant; 
or

(ii) such modification or refusal is reasonable in all the circumstances 
and having regard to the outcome of the action; and

(b) such expenses as are mentioned in subsection (2) above if it is satisfied 20

as to the matter mentioned in paragraph (a)(ii) above.

(4) Subject to subsections (1) to (3) above, the court may make such findings as it 
thinks fit in relation to such expenses as are mentioned in subsections (1) and 
(2) above.

(5) Expenses incurred as mentioned in subsections (1) and (2) above in obtaining 25

or, as the case may be, opposing an application for warrant shall be expenses of 
process.

9P Recovery of expenses of interim attachment

(1) Subject to subsection (4) below, any expenses chargeable against the debtor 
which are incurred in executing an interim attachment shall be recoverable 30

only by attachment—

(a) in execution of a decree granted by virtue of––

(i) the conclusion for payment in the action on the dependence of
which the warrant for interim attachment was granted; or

(ii) another conclusion in the creditor’s favour in that action; or35

(b) where the final interlocutor in the action is of absolvitor or dismissal, in 
execution of a decree granted under and for the purposes of this 
subsection.

(2) Where any such expenses cease to be recoverable in pursuance of subsection 
(1) above, they cease to be chargeable against the debtor.40

(3) Subsection (4) below applies where interim attachment is—
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(a) recalled under section 2(3), 3(1)(b), 9(2)(d) or 10(1)(b) of the 1987 Act 
in relation to a time to pay direction or order;

(b) in effect immediately before the date of sequestration (within the 
meaning of the Bankruptcy (Scotland) Act 1985 (c.66)) of the debtor’s
estate;5

(c) in effect immediately before the appointment of an administrator under 
Part II of the Insolvency Act 1986 (c.45);

(d) in effect against property of the debtor immediately before a floating 
charge attaches all or part of that property under section 53(7) 
(attachment on appointment of receiver by holder of charge) or 54(6) 10

(attachment on appointment of receiver by court) of the 1986 Act;

(e) in effect immediately before the commencement of the winding up, 
under Part IV or V of the 1986 Act, of the debtor; or

(f) rendered unenforceable by virtue of the creditor entering into a 
composition contract or acceding to a trust deed for creditors or by virtue 15

of the subsistence of a protected trust deed within the meaning of 
Schedule 5 to the 1985 Act.

(4) Where this subsection applies—

(a) the expenses of the interim attachment which were chargeable against 
the debtor remain so chargeable; and20

(b) if the debtor’s obligation to pay the expenses is not discharged under or 
by virtue of the time to pay direction or order, sequestration, 
appointment, receivership, winding up, composition contract or trust 
deed for creditors, those expenses are recoverable in pursuance of 
subsection (1) above.25

9Q Ascription of sums recovered while interim attachment is in effect

(1) This section applies where—

(a) any amounts are—

(i) secured by an interim attachment; and

(ii) while the attachment is in effect, paid to account of the amounts 30

recoverable from the debtor; and

(b) that interim attachment ceases to have effect.

(2) Such amounts shall be ascribed to the following in the order in which they are 
mentioned—

(a) the expenses incurred in—35

(i) obtaining warrant for; and

(ii) executing,

the interim attachment;

(b) any interest which has accrued, in relation to a sum due under a decree 
granted by virtue of the conclusion in relation to which warrant for 40

interim attachment was granted, as at the date of execution;
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(c) any sum due under that decree together with such interest as has accrued 
after that date.

(3) Where an interim attachment is followed by an attachment in execution of a 
decree granted by virtue of the conclusion in relation to which the warrant for 
the interim attachment was granted, section 41 below shall apply to amounts to 5

which this section applies as it applies to amounts to which that section applies.

9R Ranking of interim attachment

For the purposes of any enactment or rule of law as to ranking or preference—

(a) where—

(i) an interim attachment has been executed; and10

(ii) the creditor has, without undue delay, obtained an interlocutor for 
payment of all or part of the sum concluded for,

that interim attachment shall be treated as if it were an attachment by 
virtue of section 10 below of the property attached, executed when the 
interim attachment was executed; and15

(b) where an interim attachment has ceased to have effect in relation to any 
article by virtue of section 9K(2) above, the attachment of the article in 
question shall be taken to have been executed when the interim 
attachment was executed.”.

PART 820

ATTACHMENT OF MONEY

Money attachment

161 Money attachment

(1) There is to be a form of diligence over money owned by a debtor to be known as money 
attachment.25

(2) Money attachment is competent to enforce payment of a debt but only if—

(a) the debt is constituted by a decree or document of debt;

(b) the debtor has been charged to pay the debt;

(d) the period for payment specified in the charge has expired without payment being 
made; and30

(e) where the debtor is an individual, the creditor has, no earlier than 12 weeks before 
executing the money attachment, provided the debtor with a debt advice and 
information package.

(3) Money attachment is not competent in relation to money—

(a) kept within a dwellinghouse; or35

(b) in relation to which arrestment is competent.
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162 Meaning of “money” and related expressions

(1) In this Part—

“cash” means coins and banknotes in any currency;

“banking instrument” means—

(a) cheques and other instruments to which section 4 of the Cheques Act 1957 5

(c.36) applies;

(b) any document (other than one mentioned in section 4(2)(c) of that Act) 
issued by a public officer which is intended to enable a person to obtain 
payment from a government department of the sum mentioned in it;

(c) promissory notes (other than banknotes);10

(d) other negotiable instruments; and

(e) money orders and postal orders; and

“money” means cash and banking instruments but does not include any cash or 
instrument which has an intrinsic value greater than any value it may have as a 
medium of exchange; and any reference to the value of money is, unless the 15

context otherwise requires, a reference to—

(a) the amount of cash;

(b) where that cash is in a currency other than sterling, the amount in sterling 
which that cash would realise on its conversion under section 164(3) of this 
Act;20

(c) the amount in cash which would be obtained were the value of a banking 
instrument realised; and

(d) in the case where money comprises both cash and instruments, the 
aggregate of the amounts referred to in, as the case may be, paragraphs (a)
to (c) above.25

(2) In the definition of “banking instrument” in subsection (1) above, “government 
department” includes—

(a) any Minister of the Crown;

(b) any part of the Scottish Administration;

(c) the National Assembly for Wales;30

(d) the Northern Ireland Assembly, any Northern Ireland Minister or Northern Ireland 
junior Minister and any Northern Ireland department.

(3) The Scottish Ministers may by order modify the definition of “banking instrument” in 
subsection (1) above so as to—

(a) add or remove types of instrument to or, as the case may be, from those referred to 35

in that definition; or

(b) vary the descriptions of the types of instrument so referred to.

163 When money attachment not competent

(1) It is not competent to execute a money attachment on—

(a) a Sunday;40
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(b) a day which is a public holiday in the area in which the attachment is to be 
executed; or

(c) such other day as may be prescribed by Act of Sederunt.

(2) The execution of a money attachment must not—

(a) begin before 8 a.m. or after 8 p.m.; or5

(b) be continued after 8 p.m.,

unless the judicial officer has obtained prior authority from the sheriff for such 
commencement or continuation.

(3) Subject to section 170(12)(b), 173(3)(b) or 179(4) of this Act, where money is attached 
(or is purported to be attached) at any place, it is not competent to attach other money 10

kept at that place to enforce the same debt unless that other money is brought to that 
place after execution of the first money attachment.

(4) Money which has been attached by a money attachment may not, if that money 
attachment ceases to have effect in relation to that money, be attached again for the 
same debt.15

Execution of money attachment

164 Removal of money attached

(1) The judicial officer must attach and remove, from the place in which it is found, such 
money, the value of which in the opinion of the officer does not exceed a sum equal to 
the sum mentioned in subsection (2) below (in this Part, the “sum recoverable by the 20

money attachment”).

(2) That sum is—

(a) the sum for the payment of which the charge was served, together with any 
interest accruing after such service and before the money attachment ceases to 
have effect; and25

(b) all expenses which are chargeable against the debtor by virtue of the money 
attachment.

(3) Where cash in a currency other than sterling is attached, the judicial officer must, as 
soon as reasonably practicable after attaching it, convert that cash into sterling.

(4) The judicial officer must take all reasonable steps to obtain the highest amount for such 30

cash as is practicable.

(5) The judicial officer must deposit any cash attached and any proceeds of converting cash 
in a currency other than sterling in a bank account.

(6) The judicial officer—

(a) need not attach any banking instruments other than cheques unless instructed to 35

do so by the creditor; and

(b) is not liable to the creditor for any loss caused by the failure to attach any such 
instruments unless so instructed.

(7) The judicial officer must, subject to section 167(1) of this Act, value any instruments 
attached at the price which they are likely to fetch on the open market.40
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(8) Where any instruments are attached, the judicial officer must ensure that they are kept in 
a secure place.

(9) In this Part, any reference to money being attached includes a reference to it being 
removed under subsection (1) above.

165 Presumption of ownership5

(1) A judicial officer may, when executing a money attachment, assume that the debtor 
owns, solely or in common with a third party, any money found in the place where the 
attachment is executed.

(2) The judicial officer must, before attaching any money, make enquiries of any person 
present at the place in which it is found as to the ownership of it (and in particular must 10

enquire as to whether there is any person who owns it in common with the debtor).

(3) The judicial officer may not make the assumption mentioned in subsection (1) above 
where the officer knows or ought to know that the contrary is the case.

(4) The judicial officer is not precluded from relying on that assumption by reason only that 
an assertion has been made that the money is not owned by the debtor.15

166 Schedule of money attachment

(1) The judicial officer must, immediately after executing a money attachment, complete a 
schedule such as is mentioned in subsection (2) below (in this Part, the “schedule of 
money attachment”).

(2) A schedule of money attachment—20

(a) must be—

(i) in (or as nearly as may be in) the form prescribed by Act of Sederunt;

(ii) signed by the judicial officer; and

(b) must specify—

(i) the money attached; and25

(ii) the value of that money, so far as ascertainable.

(3) The judicial officer must—

(a) give a copy of the schedule to the debtor; or

(b) where it is not practicable to do so—

(i) give a copy of the schedule to a person present at the place where the 30

money attachment was executed; or

(ii) where there is no such person, leave a copy of the schedule at that place.

(4) In this Part, any reference to the day on which a money attachment is executed is a 
reference to the day on which the judicial officer complies with subsection (3) above.

167 Valuation of banking instruments35

(1) Where the judicial officer considers that a banking instrument attached in execution of a 
money attachment is such that it is appropriate for valuation of the price the instrument 
is likely to fetch on the open market to be carried out by a professional valuer or other 
suitably skilled person, the officer must arrange for such a valuation.
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(2) The creditor is liable for the valuer’s reasonable remuneration and outlays incurred by 
virtue of subsection (1) above.

168 Order for realisation of money likely to deteriorate in value

(1) The—

(a) creditor;5

(b) judicial officer; or

(c) debtor,

may, at any time after money has been attached, apply to the sheriff for an order that the 
creditor or, as the case may be, the officer make arrangements for the immediate 
realisation of the value of that money (or any part of it).10

(2) A person applying under subsection (1) above must at the same time intimate the 
application to the persons mentioned in that subsection who would otherwise be entitled 
to apply.

(3) The sheriff may, if satisfied that the money is likely to deteriorate substantially and 
rapidly in value, make an order such as is mentioned in subsection (1) above.15

(4) An order under subsection (3) above authorises the judicial officer—

(a) to act as the irrevocable agent of the debtor in relation to the money; and

(b) to take any of the steps mentioned in section 171(3) of this Act.

(5) Subsection (4) of section 171 of this Act applies to any steps taken by virtue of 
subsection (4) above.20

(6) Any sum realised by virtue of an order under subsection (3) above must be deposited in 
a bank account.

(7) The sheriff’s decision under subsection (3) above is final.

169 Report of money attachment

(1) The judicial officer must, before the expiry of the period of 14 days beginning with the 25

day on which the money attachment is executed (or such longer period as the sheriff on 
cause shown may, on the application of the officer, allow), make a report to the sheriff.

(2) A report under subsection (1) above must be—

(a) in (or as nearly as may be in) the form prescribed by Act of Sederunt; and

(b) signed by the judicial officer.30

(3) The report must specify—

(a) the money attached;

(b) the value of that money;

(c) whether any cash in a currency other than sterling was attached and, if so—

(i) the exchange rate used; and35

(ii) any commission incurred,

in converting it into sterling;
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(d) whether any person has asserted that any money attached is not owned by the 
debtor (or is owned in common by the debtor and a third party);

(e) whether the value of any money has been realised under section 168 of this Act; 
and

(f) whether any money attached has been released by virtue of section 172(3), 173 or 5

176(1) of this Act.

(4) On making the report, the judicial officer must send a copy of it to—

(a) the debtor; 

(b) the creditor; and

(c) any person such as is mentioned in subsection (3)(d) above.10

(5) The sheriff may refuse to receive a report on the ground that it has not been made and 
signed in accordance with subsections (1) and (2) above.

(6) If the sheriff so refuses—

(a) the money attachment ceases to have effect;

(b) the sheriff must require the judicial officer to return the money attached or, where 15

the value of any such money has been realised, a sum equivalent to that value, to 
the debtor; and

(c) the sheriff clerk must intimate the refusal to—

(i) the debtor;

(ii) the officer;20

(iii) the creditor; and

(iv) any person the sheriff thinks has an interest.

(7) In this Part, any reference to the day on which the report of money attachment is made is 
a reference to the day on which the sheriff receives the report under subsection (1)
above.25

Release of money attached

170 Creditor’s application for payment order

(1) This section applies where—

(a) money has been attached by a judicial officer in execution of a money attachment; 
and30

(b) that money (or part of it) has not been released by virtue of section 169(6)(b), 
172(3), 173 or 176(1) of this Act.

(2) The creditor may apply to the sheriff for an order (in this Part, a “payment order”) 
authorising payment to the creditor out of the money attached of a sum not exceeding 
the sum recoverable by the money attachment.35

(3) An application under subsection (2) above must be—

(a) in (or as nearly as may be in) the form prescribed by Act of Sederunt;

(b) made before the expiry of the period of 14 days beginning with the day on which 
the report of money attachment is made.
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(4) On making the application, the creditor must send a copy of it to—

(a) the debtor; 

(aa) the judicial officer; and

(b) any person such as is mentioned in section 169(3)(d) of this Act.

(5) Subject to subsection (10) below, where there is no opposition to the application, the 5

sheriff must make a payment order.

(6) The debtor or a third party who claims ownership (whether solely or in common with 
the debtor) of any of the money attached may oppose the application under subsection 
(2) above.

(7) An opposition under subsection (6) above must be—10

(a) in (or as nearly as may be in) the form prescribed by Act of Sederunt; and

(b) made before the expiry of the period of 14 days beginning with the day on which 
the application is made.

(8) Where there is opposition, the sheriff may not make a payment order without first—

(a) giving—15

(i) the creditor;

(ii) the debtor; and

(iii) any third party who opposes the application,

an opportunity to make representations; or

(b) holding a hearing.20

(9) Where the debtor or, as the case may be a third party, opposes the application on the 
ground that money attached is not owned by the debtor, it is for the debtor or the third 
party to prove that fact.

(10) Where the sheriff is satisfied, after considering any opposition or on the sheriff’s own 
initiative, that there has been a material irregularity in the execution of the money 25

attachment, the sheriff must make an order such as is mentioned in subsection (11)
below.

(11) That order is an order—

(a) declaring that the money attachment ceases to have effect; and

(b) requiring the judicial officer to return the money attached or, where the value of 30

any such money has been realised, a sum equivalent to that value, to the debtor or, 
as the case may be, the person whose money it is.

(12) Where the sheriff is satisfied after considering any opposition or on the sheriff’s own 
initiative, that any money attached is not owned by the debtor––

(a) the sheriff must make an order such as is mentioned in subsection (11) above 35

restricted to that money; and

(b) after the order is made, the judicial officer may attach other money owned by the 
debtor and kept at the place at which the original money attachment was executed.

171 Effect of payment order

(1) A payment order authorises the judicial officer—40
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(a) to realise the value of money attached; and

(b) subject to section 37 of the 1985 Act (effect of sequestration on diligence), to 
dispose of the proceeds of the money attachment by—

(i) retaining such amount as necessary to meet the fees and outlays of the 
officer;5

(ii) paying to the creditor the remainder of those proceeds so far as necessary to 
meet the sum recoverable by the money attachment; and

(iii) paying to the debtor any surplus remaining.

(2) For the purposes of subsection (1) above, the payment order authorises the judicial 
officer—10

(a) to act as the irrevocable agent of the debtor in relation to any banking instrument 
attached; and

(b) to take any of the steps mentioned in subsection (3) below.

(3) Those steps are—

(a) presenting the instrument for payment;15

(b) if instructed by the creditor to do so, raising any action for payment that would 
have been open to the debtor to raise against any person liable to honour the 
instrument;

(c) except where the instrument is not negotiable, negotiating the instrument—

(i) for value; or20

(ii) to the creditor for value credited against the sum recoverable by the money 
attachment;

(d) any other steps the debtor could have taken in relation to the instrument before the 
money attachment was executed.

(4) The judicial officer must, in taking any of the steps referred to in subsection (3) above, 25

obtain the highest amount for the instrument as is reasonably practicable.

(5) In subsection (1)(b) above, “proceeds of the money attachment” includes any amount—

(a) deposited in a bank account by virtue of section 168(6) of this Act;

(b) consigned into court by virtue of section 172(4)(b)(iii) of this Act;

(c) obtained as a result of taking any of the steps mentioned in subsection (3) above; 30

and

(d) received by the judicial officer by virtue of section 179(2)(c) of this Act.

172 Release of money where attachment unduly harsh

(1) The debtor may, before—

(a) a payment order is made; or35

(b) the money attachment ceases to have effect,

apply to the sheriff for an order such as is mentioned in subsection (2) below.

(2) That order is one—

(a) providing that the money attachment ceases to have effect in relation to—
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(i) the money attached; or

(ii) so much of it as the sheriff specifies; and

(b) requiring the judicial officer to return that money or, where the value of the 
money has been realised, a sum equivalent to that value, to the debtor.

(3) Where the sheriff is satisfied that, in the circumstances, the money attachment is unduly 5

harsh to the debtor, the sheriff must, subject to subsection (4) below, make an order such 
as is mentioned in subsection (2) above.

(4) Where the value of the money attached exceeds £1,000 or such other amount as the 
Scottish Ministers may by regulations prescribe, the sheriff—

(a) may not specify money the value of which exceeds that amount; and10

(b) may, where the money attached includes or comprises a banking instrument, 
authorise the judicial officer to—

(i) realise the value of the instrument;

(ii) pay to the debtor from the money and, as the case may be, proceeds of that 
realisation the sum specified; and15

(iii) deposit any surplus remaining in a bank account.

(5) An order under subsection (3) above authorises the judicial officer—

(a) to act as the irrevocable agent of the debtor in relation to the instrument; and

(b) to take any of the steps mentioned in section 171(3) of this Act.

(6) Subsection (4) of section 171 of this Act applies to any steps taken by virtue of 20

subsection (5) above.

(7) Where the amount realised under subsection (4)(b)(i) above is less than the amount 
specified, the order is to be deemed to have required the judicial officer to pay the 
amount realised only.

173 Invalidity and cessation of money attachment25

(1) Where, at any time before a payment order is made or the money attachment ceases to 
have effect, the sheriff is satisfied that there has been a material irregularity in the 
execution of the money attachment, the sheriff must make an order such as is mentioned 
in subsection (2) below.

(2) That order is an order—30

(a) declaring that the money attachment ceases to have effect; and

(b) requiring the judicial officer to return the money attached or, where the value of 
any such money has been realised, a sum equivalent to that value, to the debtor or, 
as the case may be, the person whose money it is.

(3) Where, at any time before a payment order is made or the money attachment ceases to 35

have effect, the sheriff is satisfied that any money attached is not owned by the debtor––

(a) the sheriff must make an order such as is mentioned in subsection (2) above 
restricted to that money; and

(b) after the order is made, the judicial officer may attach other money owned by the 
debtor and kept at the place at which the original money attachment was executed.40

(4) An order under this section may be made—
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(a) on the application of—

(i) the debtor; or

(ii) a third party claiming an interest; or

(b) on the sheriff’s own initiative.

(5) Where such an order is made on the sheriff’s own initiative, the sheriff clerk must 5

intimate the order to—

(a) the debtor;

(b) the creditor;

(c) the judicial officer; and

(d) any other person the sheriff thinks has an interest.10

(6) The sheriff may not make an order under this section without first—

(a) giving—

(i) the debtor;

(ii) the creditor; and

(iii) any other person the sheriff thinks has an interest,15

an opportunity to make representations; or

(b) holding a hearing.

(7) The sheriff must give reasons for making, or refusing to make, an order under this 
section.

174 Termination of money attachment20

(1) A money attachment ceases to have effect on the expiry of the period of 14 days 
beginning with the day on which the report of money attachment is made unless, within 
that period, the creditor—

(a) applies for a payment order; and

(b) sends a copy of the application to the judicial officer under section 170(4)(aa) of 25

this Act.

(2) A money attachment ceases to have effect if the sum recoverable by the money 
attachment is—

(a) paid to—

(i) the creditor;30

(ii) the judicial officer; or

(iii) any other person who has authority to receive payment on behalf of the 
creditor; or

(b) tendered to any of those persons and the tender is not accepted within a reasonable 
time.35

(3) Where a money attachment ceases to have affect by virtue of subsection (1) or (2) 
above, the judicial officer must return money attached or, where the value of any such 
money has been realised, a sum equivalent to that value, to the debtor.
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176 Redemption of banking instrument

(1) The debtor may, before the expiry of the period of 14 days beginning with the date on 
which the report of money attachment is made, redeem a banking instrument attached by 
the money attachment.

(2) The debtor may not redeem an instrument in relation to which an order under section 5

168(3) of this Act has been made.

(3) The amount for which such an instrument may be redeemed is the value of the 
instrument specified in the report of money attachment.

(4) The judicial officer must, on receiving payment from the debtor for the redemption of an 
attached instrument—10

(a) grant a receipt in (or as nearly as may be in) the form prescribed by Act of 
Sederunt to the debtor; and

(b) report the redemption to the sheriff as soon as is reasonably practicable.

(5) The money attachment ceases, on the grant of such a receipt, to have effect in relation to 
the redeemed instrument.15

Statement of money attachment

177 Final statement of money attachment

(1) The judicial officer must, before the expiry of the period of 14 days beginning with the 
day mentioned in subsection (2) below, give a statement to the sheriff.

(2) The day referred to in subsection (1) above is the day on which—20

(a) the judicial officer made payment to the creditor under a payment order; or

(b) the money attached (or the last part of it) was returned to the debtor or, as the case 
may be, a third party by virtue of section 169(6), 170(11), 172(3), 173, 174 or 176
of this Act,

whichever is the later.25

(3) The statement mentioned in subsection (1) above must be—

(a) in (or as nearly as may be in) the form prescribed by Act of Sederunt; and

(b) signed by the judicial officer.

(4) The statement must specify—

(a) any banking instruments, the values of which have been realised;30

(b) the value realised in respect of each such instrument;

(c) any sums paid by the debtor to account of the sum recoverable by the money 
attachment;

(d) any chargeable expenses;

(e) any sums paid to the creditor;35

(f) any surplus paid or instruments returned to the debtor or, as the case may be, a 
third party; and

(g) any balance due by or to the debtor.
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(5) The statement must contain a declaration by the judicial officer that all the information 
contained within it is, to the best of the officer’s knowledge, true.

(6) If the judicial officer—

(a) without reasonable excuse gives the statement after the expiry of the period 
mentioned in subsection (1) above; or5

(b) wilfully refuses to make, or delays making, the statement after the expiry of that 
period,

the sheriff may make an order providing that the officer is liable for the chargeable 
expenses, either in whole or in part.

(7) An order under subsection (6) above does not prejudice the right of the sheriff to report 10

the matter to the Commission by virtue of section 58(1)(b) of this Act (investigation into 
alleged misconduct by judicial officers).

178 Audit of final statement under section 177(1)

(1) The sheriff must remit the statement under section 177(1) to the auditor of court who 
must—15

(a) tax the chargeable expenses;

(b) certify any balance due by or to the debtor; and

(c) make a report to the sheriff.

(2) The auditor of court must not alter the statement without first giving all interested 
persons an opportunity to make representations.20

(3) The auditor of court must not charge a fee in respect of the report made under subsection 
(1)(c) above.

(4) On receipt of a report made under subsection (1)(c) above the sheriff must make an 
order—

(a) declaring the balance due by or to the debtor, as certified by the auditor of court;25

(b) declaring such a balance after making modifications to the balance so certified; or

(c) where the sheriff is satisfied that there has been a material irregularity in the 
execution of the money attachment (other than the timing of the statement under 
section 177(1) of this Act), declaring the attachment void.

(5) An order under subsection (4)(c) above may make such consequential provision as the 30

sheriff thinks fit.

(6) An order under subsection (4)(c) above does not affect the title of a person to any cash 
or banking instrument acquired by that person in good faith.

(7) The sheriff may not make an order under subsection (4)(b) or (c) above without first—

(a) giving—35

(i) the debtor;

(ii) the creditor; and

(iii) any third party who claims ownership (whether alone or in common with 
the debtor or any other person) of any money attached,

an opportunity to make representations; or40
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(b) holding a hearing.

(8) The sheriff clerk must intimate the sheriff’s order under subsection (4) above to the 
persons mentioned in subsection (7)(a) above.

General and miscellaneous

179 Money in common ownership5

(1) Money which is owned in common by a debtor and a third party may be attached in 
satisfaction of the debts of the debtor.

(2) Where at any time before the disposal of attached money—

(a) a third party claims to own the money in common with the debtor;

(b) either—10

(i) the judicial officer is satisfied that the claim is valid; or

(ii) the sheriff, on the third party’s application, makes an order stating that the 
sheriff is so satisfied; and

(c) the third party pays to the officer a sum equal to the value of the debtor’s interest 
in the money,15

the debtor’s interest in the money is transferred to the third party.

(3) Where the sheriff is satisfied—

(a) that money attached is owned in common by the debtor and a third party; and

(b) that the disposal of the money would in the circumstances be unduly harsh to the 
third party,20

the sheriff may, on the third party’s application made before the money’s disposal, order 
that the money attachment is to cease to have effect in relation to that money.

(4) Where—

(a) the debtor’s interest in money owned in common by the debtor and a third party 
is, under subsection (2) above, transferred to the third party; or25

(b) the money attachment ceases, in pursuance of an order made under subsection (3)
above, to have effect in relation to that money,

the judicial officer may attach other money owned by the debtor and kept at the place at 
which the original money attachment was executed.

(5) In this section and in section 180 of this Act, references to the “disposal” of attached 30

money (and to cognate expressions) are to be construed as references to the value of that 
money being realised by virtue of—

(a) an order under section 168 of this Act; or

(b) a payment order.

180 Procedure where money owned in common is disposed of35

(1) This section applies where—

(a) a third party claimed, before attached money was disposed of, to own the money 
in common with the debtor;
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(b) the debtor’s interest in the money has not transferred to the third party under 
section 179(2) of this Act;

(c) the money attachment has not, by virtue of an order under section 179(3) of this 
Act, ceased to have effect in relation to that money;

(d) the third party’s interest in the money has, on the disposal of the money, been—5

(i) transferred to another person; or

(ii) extinguished by virtue of the disposal; and

(e) either—

(i) the third party’s claim is, after that disposal, admitted by the creditor and 
the debtor; or10

(ii) where the third party’s claim is not so admitted, the sheriff, on an 
application by the third party after that disposal, is satisfied that the claim is 
valid.

(2) The creditor must pay to the third party a sum equal to the fraction of the value of the 
money which corresponded to the third party’s interest in it.15

181 Unlawful acts after money attachment

(1) This section applies where—

(a) a money attachment has been executed; and

(b) the debtor—

(i) realises (or purports to realise) the value of an attached banking instrument; 20

or

(ii) otherwise relinquishes ownership of such an instrument.

(2) The debtor is acting in breach of the money attachment.

(3) A person who—

(a) assists a debtor to do anything mentioned in subsection (1)(b) above; and25

(b) knows (or ought reasonably to know) that a money attachment has been executed 
against the debtor,

is acting in breach of the money attachment. 

(4) A breach of the money attachment under subsection (2) or (3) above may be dealt with 
as a contempt of court.30

182 Appeals

(1) Subject to subsection (2) below, an appeal against any decision of the sheriff made 
under this Part of this Act may be made only—

(a) to the sheriff principal;

(b) with the leave of the sheriff; and35

(c) on a point of law.

(2) This section does not apply to decisions made under section 168(3) of this Act.

(3) The decision of the sheriff principal on such an appeal is final.
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183 Recovery from debtor of expenses of money attachment

(1) Expenses which, in accordance with schedule 3 to this Act, are chargeable against the 
debtor are to be recoverable from the debtor by the money attachment but not by any 
other legal process.

(2) Where any expenses such as are mentioned in subsection (1) above have not been 5

recovered by the time the proceeds of the money attachment are disposed of under a 
payment order, or the money attachment otherwise ceases to have effect, they cease to 
be chargeable against the debtor.

(3) The sheriff must grant decree for payment of any expenses awarded by the sheriff 
against the debtor in favour of the creditor under paragraph 4 of schedule 3 to this Act.10

(4) Subsection (5) below applies where a money attachment is—

(a) in effect immediately before the date of sequestration (within the meaning of the 
1985 Act) of the debtor’s estate;

(b) in effect immediately before the appointment of an administrator under Part II of 
the Insolvency Act 1986 (c.45), in relation to the debtor;15

(c) in effect against property of the debtor immediately before a floating charge 
attaches to all or part of that property under section 53(7) (attachment on 
appointment of receiver by holder of charge) or 54(6) (attachment on appointment 
of receiver by court) of that Act of 1986;

(d) in effect immediately before the commencement of the winding up, under Part IV 20

or V of that Act of 1986, of the debtor; or

(e) rendered unenforceable by virtue of the creditor entering into a composition 
contract or acceding to a trust deed for creditors or by virtue of the subsistence of 
a protected trust deed within the meaning of Schedule 5 to the 1985 Act.

(5) Where this subsection applies—25

(a) the expenses of the money attachment which were chargeable against the debtor 
remain so chargeable; and

(b) if the debtor’s obligation to pay the expenses is not discharged under or by virtue 
of the sequestration, administration order, receivership, winding up, composition 
contract or trust deed, those expenses are recoverable by further money 30

attachment.

184 Liability for expenses of money attachment

(1) Schedule 3 to this Act has effect for the purposes of determining the liability, as between 
the creditor and the debtor, for expenses incurred in serving a charge and in the process 
of money attachment.35

(2) The Scottish Ministers may by order modify that schedule so as to—

(a) add or remove types of expenses to or, as the case may be, from those referred to 
in that schedule; or

(b) vary any of the descriptions of the types of expenses referred to in it.
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185 Ascription

(1) This section applies where any sums are—

(a) attached by a money attachment; or

(b) paid to account of the sum recoverable by that attachment while it is in effect.

(2) Such sums are to be ascribed to the following in the order in which they are 5

mentioned—

(a) the expenses which are chargeable against the debtor incurred in the money 
attachment;

(b) any interest which has accrued, at the day on which the money attachment was 
executed, on the sum for payment for which the charge was served;10

(c) any sum for payment of which that charge was served together with such interest 
as has accrued after the day the money attachment was executed.

186 Interpretation

(1) In this Part—

“decree” has the meaning given by section 199 of this Act, being a decree which, 15

or an extract of which, authorises money attachment;

“document of debt” has the meaning given by section 199 of this Act, being a 
document which, or an extract of which, authorises money attachment;

“dwellinghouse” has the same meaning as in section 45 of the 2002 Act;

“judicial officer” means the judicial officer appointed by the creditor;20

“money” has the meaning given by section 162 of this Act;

“payment order” has the meaning given by section 170(2) of this Act;

“schedule of money attachment” has the meaning given by section 166(1) of this 
Act; and

“sum recoverable by the money attachment” has the meaning given by section 25

164(1) of this Act.

(2) The Scottish Ministers may by order modify the definitions of “decree” and “document 
of debt” in subsection (1) above by—

(a) adding types of decree or document to;

(b) removing types of decree or document from; or30

(c) varying the description of,

the types of decree or document to which those definitions apply.

(3) Where—

(a) a schedule, report or statement under this Part of this Act requires to be signed; 
and35

(b) provision is made by virtue of this Part of this Act or by any other enactment 
permitting the schedule, report or statement to be an electronic communication,

the requirement is satisfied by a certified electronic signature.
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(4) Subsection (3) above is to be read in accordance with section 7(2) and (3) of the 
Electronic Communications Act 2000 (c.7) (electronic signatures and certification).

PART 9

DILIGENCE AGAINST EARNINGS

187 Simultaneous operation of arrestments against earnings where net earnings5

insufficient

(1) In section 58 of the 1987 Act (simultaneous operation of earnings arrestment and current 
maintenance arrestment), for subsection (2) substitute—

“(2) If on any pay-day N is less than S, the employer shall operate both the earnings 
arrestment and the current maintenance arrestment in accordance with 10

subsection (3) below.

(3) The employer shall—

(a) for the purposes of section 47(1) of this Act, deduct the sum equal to—

E
N × –– ; and15

S

(b) for the purposes section 51(1) of this Act, deduct the sum equal to—

C
N × –– .

S20

(4) In subsections (2) and (3) above—

N is the amount of any net earnings in so far as they exceed the sum 
mentioned in subsection (2)(b) of section 53 of this Act for the number 
of days mentioned in subsection (2)(a) of that section;

E is the sum which the employer is required to deduct under section 25

47(1) of this Act;

C is the sum which the employer is required to deduct under section 
51(1) of this Act; and

S is the total of E and C.”.

(2) In section 63(5)(b) of that Act (sum payable under conjoined arrestment order including 30

both ordinary debts and current maintenance), for “all the debts were current 
maintenance” substitute “the only debts were the current maintenance debts”. 

(3) In Schedule 3 to that Act (disbursement under conjoined arrestment order)—

(a) in paragraph 4, for the words from “priority” to the end substitute “disbursement 
shall be in accordance with paragraph 4A below.”; and35

(b) after that paragraph, insert—

“4A Where—

(a) only one of the debts is an ordinary debt, the creditor in that debt shall be 
paid the sum equal to—
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E
D × –– ;

S

(b) more than one of the debts is an ordinary debt, each of the creditors in 
those debts, out of the sum mentioned in sub-paragraph (a) above, shall 5

be paid the same proportion of the amount of that creditor’s debt;

(c) only one of the debts is current maintenance, the creditor in that debt 
shall be paid the sum equal to—

C
D × –– ;10

S

(d) more than one of the debts is current maintenance, each of the creditors 
in those debts, out of the sum mentioned in sub-paragraph (c) above, 
shall be paid the same proportion of the amount of that creditor’s debt,

where—15

D is the sum deducted under subsection (5) of section 63 of this Act;

E is the sum deducted under paragraph (a) of that subsection;

C is the sum which would, if the only debts were the current 
maintenance debts, be deducted under subsection (3) of that section; and

S is the total of E and C.”.20

187A Arrestment of earnings: deductions from holiday pay

(1) In section 47(1) of the 1987 Act (general effect of earnings arrestment), after “section 
49” insert “or 49A”.

(2) In section 49(1) of that Act (method of calculating deduction from earnings), at the 
beginning insert “Subject to section 49A of this Act,”.25

(3) After section 49 of that Act, insert—

“49A Deductions where net earnings include holiday pay

(1) This section applies where—

(a) the debtor’s earnings are paid at regular intervals; and

(b) on one pay-day (in this section, the “normal pay-day”) there are paid to 30

the debtor both—

(i) earnings normally payable on that pay-day (in this section, 
“normal earnings”); and

(ii) earnings such as are mentioned in subsection (2) below (in this 
section, “holiday pay”).35

(2) Holiday pay is earnings which—

(a) are paid in respect of a period of annual leave or public holiday; and

(b) would, were they not paid in respect of such leave or holiday, have been 
paid on a pay-day other than the normal pay-day. 

(3) In arriving at the sum to be deducted under section 47 of this Act on the normal 40

pay-day, subsections (4) to (8) below shall apply.
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(4) Calculate in accordance with section 49 of this Act the sum, if any, which 
would be deducted from the normal earnings if the holiday pay had not been 
paid on the normal pay-day.

(5) Where—

(a) the debtor’s normal earnings are payable weekly, monthly or at regular 5

intervals of a whole number of weeks or months; and

(b) all of the holiday pay relates to a whole number of weeks or months,

the sum, if any, to be deducted from the holiday pay shall be the sum arrived at 
by applying sub-paragraphs (i) to (iii) of section 49(1)(c) of this Act to the 
holiday pay as if it were the net earnings mentioned in that sub-paragraph (i).10

(6) Where the debtor’s normal earnings are payable weekly, monthly or at regular 
intervals of a whole number of weeks or months but part of the holiday pay 
relates to a whole number of weeks or months and part does not, the sum, if 
any, to be deducted from the holiday pay shall be the sum arrived at by—

(a) in relation to the part of the holiday pay which relates to a whole number 15

of weeks or months, applying subsection (5) above to that part;

(b) in relation to the part of the holiday pay which does not relate to a whole 
number of weeks or months, applying paragraphs (a) to (c) of section 
49(2) of this Act to that part of the holiday pay as if it were the net 
earnings mentioned in that paragraph (a); and20

(c) aggregating the sums arrived at as mentioned in paragraphs (a) and (b) 
above.

(7) Where—

(a) the debtor’s normal earnings are payable weekly, monthly or at regular 
intervals of a whole number of weeks or months but none of the holiday 25

relates to such a whole number of weeks or months; or

(b) the debtor’s normal earnings are payable at regular intervals other than at 
intervals to which paragraph (a) above applies,

the sum, if any, to be deducted from the holiday pay shall be arrived at by 
applying paragraph (b) of subsection (6) above to the holiday pay.30

(8) Aggregate—

(a) the deduction, if any, calculated under subsection (4) above; and

(b) the deduction, if any, calculated under subsection (5), (6) or, as the case 
may be, (7) above.”.

187B Provision of debt advice and information package35

(1) In section 47 of the 1987 Act (general effect of earnings arrestment)—

(a) in subsection (2)(a), after “shall” insert “, subject to subsection (3) below,”; and

(b) after subsection (2) insert—

“(3) An earnings arrestment shall not come into effect unless, no earlier than 12 
weeks before the date on which the earnings arrestment schedule is served, the 40

creditor has provided the debtor with a debt advice and information package.
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(4) In this section and in sections 51(2A) and 60(3A) of this Act, “debt advice and 
information package” means the debt advice and information package referred 
to in section 10(5) of the Debt Arrangement and Attachment (Scotland) Act 
2002 (asp 17).”.

(2) In section 51 of that Act (general effect of current maintenance arrestment)—5

(a) in subsection (2)(a), after “shall” insert “, subject to subsection (2A) below,”; and

(b) after subsection (2) insert—

“(2A) A current maintenance arrestment shall not come into effect unless, no earlier 
than 12 weeks before the date on which the current maintenance arrestment 
schedule is served, the creditor has provided the debtor with a debt advice and 10

information package.”.

(3) In section 60 of that Act (conjoined arrestment orders), after subsection (3) insert—

“(3A) It shall not be competent to make a conjoined arrestment order unless, no 
earlier than 12 weeks before the date of the application under subsection (2) 
above, the creditor has provided the debtor with a debt advice and information 15

package.”.

(4) In section 73(1) of that Act (interpretation), after the definition of “current maintenance” 
insert—

““debt advice and information package” has the meaning given by 
section 47(4) of this Act;”.20

188 Intimation of arrestment schedule

(1) Section 70 of the 1987 Act is amended as follows.

(2) In subsection (1), for the words “, if reasonably practicable,” substitute “take all 
reasonably practicable steps to”.

(3) After subsection (4), insert—25

“(4A) An employer on whom an earnings arrestment schedule or a current 
maintenance arrestment schedule is served shall, as soon as is reasonably 
practicable—

(a) intimate a copy of it to the debtor; and

(b) notify the debtor of—30

(i) the date on which the first deduction is made; and

(ii) the sum so deducted.

(4B) An employer on whom a copy of a conjoined arrestment order is served shall, 
as soon as is reasonably practicable, notify the debtor of the matters mentioned 
in sub-paragraphs (i) and (ii) of subsection (4A)(b) above.”.35

189 Provision of information

After section 70 of the 1987 Act, insert—

“70A Employer’s duty to provide information

(1) Where an employer receives, in relation to a debtor—

(a) an earnings arrestment schedule; 40
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(b) a current maintenance arrestment schedule; or

(c) a copy of a conjoined arrestment order,

the employer shall, as soon as is reasonably practicable, send to the creditor or, 
in the case of a conjoined arrestment order, the sheriff clerk, the information 
mentioned in subsection (3) below.5

(2) The employer shall, provided the debt has not been extinguished, send, on or as 
soon as is reasonably practicable after the dates mentioned in subsection (4) 
below, to the creditor or, as the case may be, the sheriff clerk the information 
mentioned in subsection (3) above.

(3) The information referred to in subsection (1) above is—10

(a) how the debtor is paid (whether weekly, monthly or otherwise);

(b) the date of the debtor’s pay-day next following—

(i) where subsection (1) above applies, receipt of the schedule or 
order; or

(ii) where subsection (2) above applies, the date mentioned in 15

subsection (4) below;

(c) the sum deducted on that pay-day and the net earnings from which it is 
so deducted; and

(d) any other information which the Scottish Ministers may, by regulations, 
prescribe.20

(4) The dates referred to in subsection (2) above are—

(a) the later of—

(i) 6 April next following receipt of the schedule or order; or

(ii) the day falling 6 months after receiving the schedule or order; and

(b) each 6 April thereafter.25

(5) Notwithstanding subsections (1) and (2) above, the employer shall, if the 
debtor ceases for whatever reason to be employed by the employer, give 
notice, as soon as is reasonably practicable, to the creditor or, as the case may 
be, the sheriff clerk—

(a) of that fact; and30

(b) in so far as is known to the employer, the name and address of any new 
employer of the debtor.

(6) Where an employer sends information under subsection (1) or (2) above or 
gives notice under subsection (5) above, the employer shall, as soon as is 
reasonably practicable, send a copy of that information or notice to the debtor.35

70B Failure to give notice under section 70A(5)

(1) Where an employer fails without reasonable excuse to give notice under 
section 70A(5) of this Act, the sheriff may, on the application of any creditor, 
make an order requiring the employer—

(a) to provide such information as is known to the employer as to the 40

debtor’s employment after ceasing to be employed by that employer;
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(b) to pay to the creditor an amount not exceeding twice the sum which the 
employer would have been required to deduct on the debtor’s next pay-
day had the debtor still been employed by that employer.

(2) Where a sum is paid by virtue of an order under subsection (1)(b) above—

(a) the debt owed by the debtor to the creditor shall be reduced by that sum; 5

and

(b) the employer shall not be entitled to recover that sum from the debtor.

(3) An employer aggrieved by an order under subsection (1) above may, before the 
expiry of the period of 14 days beginning with the day on which the order is 
made, appeal, on point of law only, to the sheriff principal, whose decision 10

shall be final.

70C Creditor’s duty to provide information

(1) A creditor who is receiving payment from a debtor by virtue of—

(a) an earnings arrestment;

(b) a current maintenance arrestment; or15

(c) a conjoined arrestment order,

shall, provided the debt has not been extinguished, send, on or as soon as is 
reasonably practicable after the dates mentioned in subsection (2) below, to the 
employer or, in the case of a conjoined arrestment order, the sheriff clerk the 
information mentioned in subsection (3) below.20

(2) The dates referred to in subsection (1) above are—

(a) the later of—

(i) 6 April next following service of the schedule of arrestment or, as 
the case may be, order; or

(ii) the day falling 6 months after the service of the schedule or order; 25

and

(b) each 6 April thereafter.

(3) The information referred to in subsection (1) above is—

(a) the sum owed by the debtor to the creditor;

(b) the amounts received by the creditor by virtue of the arrestment or order; 30

and

(c) the dates of payment of those amounts.

70D Debtor’s duty to provide information

Where a debtor ceases to be employed by an employer who is deducting sums 
under this Part of this Act, the debtor shall give notice to the creditor or, where 35

those sums are being deducted by virtue of a conjoined arrestment order, the 
sheriff clerk—

(a) of that fact; and

(b) of the name and address of any new employer.”.
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190 Conjoined arrestment orders: jurisdiction

In section 73(1) of the 1987 Act (interpretation of Part 3 of that Act), in paragraph (c) of 
the definition of “sheriff”, for the words from “the” where it second occurs to the end 
substitute—

“(i) the place where the debtor is principally employed;5

(ii) where that place is outside Scotland, any other place where 
the debtor is employed; or

(iii) where neither sub-paragraph (i) nor sub-paragraph (ii) above 
applies, the place where the debtor is domiciled.”.

191 Arrestment of seamen’s wages10

In section 73 of the 1987 Act (interpretation of Part 3 of that Act), subsections (3)(c) and 
(4) are repealed.

PART 10

ARRESTMENT IN EXECUTION AND ACTION OF FURTHCOMING

192 Arrestment in execution15

After section 73 of the 1987 Act, insert—

“PART 3A

ARRESTMENT AND ACTION OF FURTHCOMING

73A Arrestment and action of furthcoming to proceed only on decree or 
document of debt20

(1) Arrestment and action of furthcoming or sale shall be competent only in 
execution of—

(a) subject to subsection (2) below, a decree; or

(b) a document of debt.

(2) Arrestment and action of furthcoming or sale in execution of a summary 25

warrant shall be competent only if—

(a) the debtor has been charged to pay the debt due by virtue of the summary 
warrant; and

(b) the period for payment specified in the charge has expired without 
payment being made.30

(3) Any rule of law, having effect immediately before the coming into force of this 
section, as to the decrees or documents on which arrestment and action of 
furthcoming or sale can proceed shall, in so far as inconsistent with this 
section, cease to have effect.

(4) In this Part of this Act—35

“decree” means—

(a) a decree of the Court of Session, of the High Court of Justiciary or 
of the sheriff;
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(b) a decree of the Court of Teinds;

(c) a summary warrant;

(d) a civil judgment granted outside Scotland by a court, tribunal or 
arbiter which by virtue of any enactment or rule of law is 
enforceable in Scotland;5

(e) an order or determination which by virtue of any enactment is 
enforceable as if it were an extract registered decree arbitral 
bearing a warrant for execution issued by the sheriff;

(f) a warrant granted, in criminal proceedings, for enforcement by 
civil diligence; or10

(g) a liability order within the meaning of section 33(2) of the Child 
Support Act 1991 (c.48),

being a decree, warrant, judgment, order or determination which, or an 
extract of which, authorises arrestment and action of furthcoming or sale;  
and15

“document of debt” means—

(a) a document registered for execution in the Books of Council and 
Session or the sheriff court books; or

(b) a document or settlement which by virtue of an Order in Council 
under section 13 of the Civil Jurisdiction and Judgments Act 1982 20

(c.27) is enforceable in Scotland,

being a document or settlement which, or an extract of which, authorises 
arrestment and action of furthcoming or sale.

(5) The Scottish Ministers may, by order, modify the definitions of “decree” and 
“document of debt” in subsection (4) above so as to—25

(a) add or remove types of decree or document to or, as the case may be, 
from those referred to in that provision; or

(b) vary any of the descriptions of the types of decree or document there 
referred to.

73B Schedule of arrestment to be in prescribed form30

(1) This section applies where a creditor arrests in execution of —

(a) a decree and the creditor has not executed an arrestment on the 
dependence of the action; or 

(b) a document of debt.

(2) The schedule of arrestment used in executing the arrestment shall be in (or as 35

nearly as may be in) the form prescribed by the Scottish Ministers by 
regulations.

73C Arrestment on the dependence followed by decree

(1) This section applies where a creditor obtains a decree (in this Part of this Act 
referred to as a “final decree”) in an action on the dependence of which the 40

creditor has executed an arrestment.
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(2) The creditor shall, as soon as reasonably practicable, serve a copy of that final 
decree, in (or as nearly as may be in) the form prescribed by Act of Sederunt, 
on the arrestee.

73CA Debt advice and information

(1) This section applies where—5

(a) a creditor—

(i) obtains a final decree in an action on the dependence of which the 
creditor has executed an arrestment; or

(ii) arrests in execution of a decree or document of debt; and

(b) the debtor is an individual.10

(2) The creditor shall, before the expiry of the period of 48 hours beginning with 
the time at which the copy of the final decree is served under section 73C(2) of 
this Act or, as the case may be, the time at which the schedule of arrestment is 
served, provide the debtor with a debt advice and information package.

(3) Where the creditor fails to comply with subsection (2) above, the arrestment 15

shall cease to have effect or, as the case may be, shall be incompetent.

(4) In this section, “debt advice and information package” has the meaning given 
by section 47(4) of this Act.

73D Funds attached

(1) This section applies where —20

(a) a creditor arrests in execution of —

(i) a decree and the creditor has not executed an arrestment on the 
dependence of the action; or 

(ii) a document of debt; and 

(b) the arrestee holds funds due to the debtor (whether or not that arrestee 25

also holds other moveable property of the debtor).

(2) Subject to subsection (4) below and to section 73E of this Act, the funds 
attached by the arrestment shall be the lesser of—

(a) the sum due by the arrestee to the debtor; or

(b) the aggregate of—30

(i) the principal sum, in relation to which the decree or document is 
executed, owed by the debtor to the creditor;

(ii) any judicial expenses chargeable against the debtor by virtue of the 
decree;

(iii) the expenses of executing the arrestment;35

(iv) interest on the principal sum up to and including the date of 
service of the schedule of arrestment;

(v) the interest on the principal sum which would be accrued in the 
period of 1 year beginning with the day after the date mentioned in 
sub-paragraph (iv) above;40
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(vi) any interest on the expenses of executing the arrestment which is 
chargeable against the debtor; and

(vii) any sum prescribed under subsection (3) below.

(3) The Scottish Ministers may, by regulations, prescribe a sum which appears to 
them to be reasonable having regard to the average expenses likely to be 5

incurred and chargeable against a debtor in a typical action of furthcoming.

(4) Where—

(a) the arrestee holds both funds due to and other moveable property of the 
debtor; and

(b) the sum mentioned in paragraph (b) of subsection (2) above exceeds the 10

sum mentioned in paragraph (a) of that subsection,

the arrestment shall, in addition to the funds equal to the sum mentioned in that 
paragraph (a), attach the whole moveable property so held.

(5) Except as provided for in subsection (4) above, an arrestment to which this 
section applies shall not attach any moveable property of the debtor other than 15

the sum attached under subsection (2) above.

73E Protection of minimum balance in certain bank accounts

(1) Subject to subsection (2) below, this section applies where—

(a) a creditor arrests—

(i) in pursuance of a warrant granted for diligence on the dependence 20

of an action; or

(ii) in execution of a decree or document of debt;

(b) the arrestment attaches funds standing to the credit of a debtor in an 
account held by a bank or other financial institution; and

(c) the debtor is an individual.25

(2) This section does not apply where the account is—

(a) held in the name of a company, a limited liability partnership, a 
partnership or an unincorporated association; or

(b) operated by the debtor as a trading account.

(3) The arrestment shall—30

(a) in a case where the sum standing to the credit of the debtor exceeds the 
sum mentioned in subsection (4) below, attach only the balance above 
that sum; and

(b) in any other case, attach no funds.

(4) The sum referred to in subsection (3)(a) above is the sum first mentioned in 35

column 1 of Table B in Schedule 2 to this Act (being the sum representing the 
net monthly earnings from which no deduction would be made under an 
earnings arrestment were such an arrestment in effect).

(5) In subsection (1) above, “bank or other financial institution” means—

(a) the Bank of England;40
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(b) a person who has permission under Part 4 of the Financial Services and 
Markets Act 2000 (c.8) to accept deposits;

(c) an EEA firm of the kind mentioned in paragraph 5(b) of Schedule 3 to 
that Act which has permission under paragraph 15 of that schedule (as a 
result of qualifying for authorisation under paragraph 12 of that 5

schedule) to accept deposits; or

(d) a person who is exempt from the general prohibition in respect of 
accepting deposits as a result of an exemption order made under section 
38(1) of that Act,

and the expressions in this definition shall be read with section 22 of that Act, 10

any relevant order made under that section and Schedule 2 to that Act.

(6) The Scottish Ministers may, by regulations—

(a) modify subsection (2) above so as to—

(i) add or remove types of account to or, as the case may be, from 
those referred to in that paragraph; or15

(ii) vary any of the descriptions of the types of account there referred 
to; and

(b) modify the definition of “bank or other financial institution” in 
subsection (5) above so as to—

(i) add or remove types of financial institution to or, as the case may 20

be, from those referred to in that provision; or

(ii) vary any of the descriptions of the types of institution there 
referred to.

73F Arrestee’s duty of disclosure

(1) This section applies where a creditor arrests—25

(a) in pursuance of a warrant granted for diligence on the dependence of an 
action; or

(b) in execution of a decree or document of debt.

(2) The arrestee shall, before the expiry of the period mentioned in subsection (3) 
below, send to the creditor in (or as nearly as may be in) the form prescribed by 30

the Scottish Ministers by regulations, the information mentioned in subsection 
(4) below.

(3) The period referred to in subsection (2) above is the period of 3 weeks 
beginning with the day on which the arrestment is executed.

(4) The information referred to in subsection (2) above is—35

(a) where any property, other than funds due to the debtor, is attached—

(i) the nature of that property; and

(ii) the value of it in so far as known to the arrestee; and

(b) where any such funds are attached, the nature and value of those funds.

(5) The arrestee shall, at the same time as sending, under subsection (2) above, the 40

information to the creditor, send a copy of it to––
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(a) the debtor; and

(b) in so far as known to the arrestee, any person—

(i) who owns or claims to own attached property; or

(ii) to whom attached funds are or are claimed to be due,

solely or in common with the debtor.5

73G Failure to disclose information

(1) Where an arrestee fails without reasonable excuse to send the prescribed form 
under section 73F(2) of this Act, the sheriff may, on the application of the 
creditor, make an order requiring the arrestee to pay to the creditor—

(a) the sum due to the creditor by the debtor; or10

(b) the sum mentioned in section 73E(4) of this Act,

whichever is the lesser.

(2) Where the arrestee fails to send the prescribed form in relation to an arrestment 
on the dependence of an action, the sheriff—

(a) may not make an order under subsection (1) above until the creditor has 15

served a copy of the final decree under section 73C(2) above; and

(b) may deal with the failure as a contempt of court.

(3) Where a sum is paid by virtue of an order under subsection (1) above—

(a) the debt owed by the debtor to the creditor shall be reduced by that sum; 
and20

(b) the arrestee shall not be entitled to recover that sum from the debtor.

(4) An arrestee aggrieved by an order under subsection (1) above may, before the
expiry of the period of 2 weeks beginning with the day on which the order is 
made, appeal, on point of law only, to the sheriff principal, whose decision 
shall be final.25

73H Automatic release of arrested funds

(1) This section applies where—

(a) a creditor—

(i) obtains a final decree in an action on the dependence of which the 
creditor has executed an arrestment; or30

(ii) arrests in execution of a decree or document of debt; and

(b) the arrestment attaches funds which are due and owing to the debtor 
(whether or not it also attaches other moveable property of the debtor).

(2) Subject to section 73K of this Act, the arrestee––

(a) shall, on the expiry of the period mentioned in subsection (3) below, 35

release to the creditor, from the attached funds, a sum calculated in 
accordance with section 73J of this Act; and

(b) may, where a mandate authorises the arrestee to do so, release that sum 
before the expiry of that period.
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(3) The period referred to in subsection (2) above is the period of 14 weeks 
beginning with the date of service of a copy of the final decree under section 
73C(2) of this Act or, as the case may be, the date of service of the schedule of 
arrestment.

73J Sum released under section 73H(2)5

The sum released under section 73H(2) of this Act is the lowest of—

(a) the sum attached by the arrestment;

(b) the sum due by the arrestee to the debtor; or

(c) the aggregate of—

(i) the principal sum, in relation to which the decree or document is 10

executed or, as the case may be, which is decerned for in the final 
decree, owed by the debtor to the creditor;

(ii) any judicial expenses chargeable against the debtor by virtue of the 
decree or final decree;

(iii) the expenses of executing the arrestment;15

(iv) interest on the principal sum up to and including the date of 
service of the schedule of arrestment or, as the case may be, the 
date of the final decree;

(v) the interest on the principal sum which would be accrued in the 
period beginning with the day after the date mentioned in sub-20

paragraph (iv) above and ending on the day on which the funds are 
released under section 73H(2) of this Act; and

(vi) any interest on the expenses of executing the arrestment which is 
chargeable against the debtor.

73K Circumstances preventing automatic release25

(1) No funds may be released under section 73H(2) of this Act where—

(a) a person mentioned in subsection (1A) below applies, by notice of 
objection, to the sheriff under section 73KA(1) of this Act; 

(aa) the debtor applies to the sheriff under section 73MA(2) of this Act;

(b) an action of multiplepoinding is raised in relation to the funds attached 30

by the arrestment; or

(c) the arrestment is—

(i) recalled;

(ii) restricted; or

(iii) otherwise ceases to have effect.35

(1A) The persons referred to in subsection (1)(a) above are—

(a) the debtor;

(b) the arrestee; and
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(c) any other person to whom the funds are due and owing solely or in 
common with the debtor (in this section and in sections 73KA and 73L 
of this Act, the “third party”).

73KA Notice of objection

(1) Where section 73H of this Act applies—5

(a) the debtor;

(b) the arrestee; or

(c) a third party,

may, by notice of objection, apply to the sheriff for an order recalling or 
restricting the arrestment.10

(2) The notice of objection referred to in subsection (1) above shall—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt;

(b) be given to the persons mentioned in subsection (2A) below before the 
expiry of the period of 4 weeks beginning with the date of service of a 
copy of the final decree under section 73C(2) of this Act or, as the case 15

may be, the date of service of the schedule of arrestment; and

(c) specify one or more of the grounds of objection mentioned in subsection 
(3) below.

(2A) The persons referred to in subsection (2)(b) above are—

(a) the creditor;20

(b) the sheriff clerk;

(c) the debtor or, as the case may be, the arrestee; and

(d) in so far as known to the person objecting, any third party.

(3) The grounds of objection referred to in subsection (2)(c) above are—

(a) the warrant in execution of which the arrestment was executed is invalid;25

(b) the arrestment has been executed incompetently or irregularly;

(c) the funds attached are due and owing to the third party solely or in 
common with the debtor.

(4) Where a person applies by notice of objection under subsection (1) above, that 
person may not, subject to subsection (5) below, raise—30

(a) an action of multiplepoinding; or

(b) subject to subsection (6) below, any other proceedings,

in relation to the funds attached.

(5) Subsection (4) above is without prejudice to the right of the person—

(a) to enter any such action or proceedings raised by any other person; and35

(b) to raise such an action or proceedings where the sheriff makes, under 
section 73L(5) of this Act, an order sisting the proceedings on the 
objection.
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(6) A debtor who applies by notice of objection under subsection (1) above may 
apply to the sheriff under section 73MA(2) of this Act and, in such a case, the 
sheriff may deal with both applications at one hearing.

73L Hearings following notice of objection

(1) Subject to subsection (3A) below, before the expiry of the period of 8 weeks 5

beginning with the day on which notice of objection is given under section 
73K(1)(a) of this Act, the sheriff shall hold a hearing to determine the 
objection.

(1A) At the hearing under subsection (1) above, the sheriff shall not make any order 
without first giving—10

(a) the creditor;

(b) the arrestee;

(c) the debtor; and

(d) any third party,

an opportunity to be heard.15

(2) Where the sheriff upholds the objection, the sheriff may make an order 
recalling or restricting the arrestment.

(3) Where the sheriff rejects the objection, the sheriff may make an order requiring 
a sum determined in the order to be released to the creditor––

(a) in a case where the period mentioned in section 73H(3) of this Act has 20

not expired, on the expiry of that period; or

(b) in any other case, as soon as reasonably practicable after the date on 
which the order is made.

(3A) Where—

(a) the sheriff is satisfied that it is more appropriate for the matters raised at 25

the hearing to be dealt with by—

(i) an action of multiplepoinding; or

(ii) other proceedings,

raised in relation to the funds attached; or

(b) at any time before a decision is made under subsections (2) or (3) above, 30

such an action is or other proceedings are raised,

the sheriff shall make an order sisting the proceedings on the objection.

(4) The sheriff may make such other order as the sheriff thinks fit.

(5) Where the sheriff makes an order under this section, the sheriff shall order the 
person who objected to intimate that order to such of the persons mentioned in 35

subsection (1A) above as the sheriff thinks fit.

(6) A person aggrieved by a decision of the sheriff under this section may, before 
the expiry of the period of 14 days beginning with the day on which the 
decision is made, appeal, on point of law only, to the sheriff principal, whose 
decision shall be final.40
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73M Arrestee not liable for funds released in good faith

Where an arrestee releases funds under section 73H(2) of this Act in good faith 
but––

(a) the warrant in execution of which the arrestment was executed is invalid; 
or5

(b) the arrestment was incompetently or irregularly executed,

the arrestee is not liable to the debtor or to any other person having an interest 
in the funds for damages for patrimonial loss caused by the release of funds.

73MA Application for release of property where arrestment unduly harsh

(1) This section applies where—10

(a) a creditor—

(i) obtains final decree in an action on the dependence of which the 
creditor executed an arrestment; or

(ii) arrests in execution of a decree or document of debt; and

(b) the arrestment attaches funds due to or other moveable property of the 15

debtor.

(2) The debtor may apply to the sheriff for an order—

(a) providing that the arrestment ceases to have effect in relation to—

(i) the funds or other property attached; or

(ii) so much of those funds or that property as the sheriff specifies; and20

(b) requiring the arrestee to release the funds or property to the debtor.

(3) An application under subsection (2) above shall be—

(a) in (or as nearly as may be in) the form prescribed by Act of Sederunt;

(b) made at any time during which the arrestment has effect; and

(c) intimated to—25

(i) the creditor;

(ii) the arrestee; and

(iii) any other person appearing to have an interest.

73MB Hearing on application under section 73MA for release of property30

(1) At the hearing on an application under section 73MA(2) of this Act, the sheriff 
shall not make any order without first giving—

(a) the creditor;

(b) the arrestee; and

(c) any other person appearing to the court to have an interest,35

an opportunity to be heard.
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(2) Subject to subsection (3) below, if the sheriff is satisfied that the arrestment is 
unduly harsh—

(a) to the debtor; or

(b) where the debtor is an individual, to any person such as is mentioned in
subsection (4) below,5

the sheriff shall make an order such as is mentioned in section 73MA(2) of this 
Act.

(3) Before making an order under subsection (2) above the sheriff shall have 
regard to all the circumstances including, in a case where the debtor is an 
individual and funds are attached—10

(a) the source of those funds; and

(b) where the source of those funds is or includes earnings, whether an 
earnings arrestment, current maintenance arrestment or conjoined 
arrestment order is in effect in relation to those earnings.

(4) The persons referred to in subsection (3)(b) above are—15

(a) a spouse of the debtor;

(b) a person living with the debtor as husband and wife;

(c) a civil partner of the debtor;

(d) a person living with the debtor in a relationship which has the 
characteristics of the relationship between a husband and wife except 20

that the person and the debtor are of the same sex;

(e) a child of the debtor under the age of 16 years, including—

(i) a stepchild; and

(ii) any child brought up or treated by the debtor or any person 
mentioned in paragraph (b), (c) or (d) above as a child of the 25

debtor or, as the case may be, that person.

(5) Where the sheriff refuses to make an order under subsection (2) above, the 
sheriff may, in a case where funds are attached, make an order requiring a sum 
determined in the order to be released to the creditor—

(a) in a case where the period mentioned in section 73H(3) of this Act has 30

not expired, on the expiry of that period; or

(b) in any other case, as soon as reasonably practicable after the date on
which the order is made.

(6) Where the sheriff makes an order under this section, the sheriff shall order the 
debtor to intimate that order to the persons mentioned in subsection (1) above.35

(7) A person aggrieved by a decision of the sheriff under this section may, before 
the expiry of the period of 14 days beginning with the day on which the 
decision is made, appeal, on point of law only, to the sheriff principal, whose 
decision shall be final.
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73N Mandate to be in prescribed form

(1) A mandate authorising an arrestee to pay over any funds or hand over other 
property attached by an arrestment shall be in (or as nearly as may be in) the 
form prescribed by the Scottish Ministers by regulations.

(2) A mandate which is not in (or as nearly as may be in) the prescribed form is 5

invalid.

(3) Where—

(a) a mandate is invalid by virtue of subsection (2) above; but

(b) the arrestee pays over funds or hands over other property in accordance 
with that mandate,10

the arrestee is not liable to the debtor or to any other person having an interest 
in the funds or property for damages for patrimonial loss caused by paying 
over the funds or handing over the property provided the arrestee acted in good 
faith.

73P Arrestment of ships etc.15

For the avoidance of doubt, this Part of this Act does not apply to the 
arrestment of a ship, cargo or other maritime property.”.

PART 11

MAILLS AND DUTIES, SEQUESTRATION FOR RENT AND LANDLORD’S HYPOTHEC

Abolition of maills and duties20

193 Abolition of maills and duties

(1) The diligence of maills and duties is abolished and any enactment or rule of law 
enabling an action of maills and duties to be raised ceases to have effect.

(2) Subsection (1) above does not affect an action of maills and duties brought before this 
section comes into force. 25

Landlord’s hypothec and sequestration for rent

194 Abolition of sequestration for rent and restriction of landlord’s hypothec

(1) The diligence of sequestration for rent is abolished and any enactment or rule of law 
enabling an action of sequestration for rent to be raised ceases to have effect.

(2) Notwithstanding that abolition, the landlord’s hypothec––30

(a) continues, subject to subsections (3) to (9) below, as a right in security over 
corporeal moveable property kept in or on the subjects let; and—

(b) ranks accordingly in any––

(i) sequestration;

(ii) insolvency proceedings; or35

(iii) other process in which there is ranking,

in respect of that property.
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(3) The landlord’s hypothec no longer arises in relation to property which is kept—

(a) in a dwellinghouse; 

(b) on agricultural land; or

(c) on a croft.

(4) It no longer arises in relation to property which is owned by a person other than the 5

tenant.

(5) Property which is acquired by a person from the tenant—

(a) in good faith; or

(b) where the property is acquired after an interdict prohibiting the tenant from 
disposing of or removing items secured by the hypothec has been granted in 10

favour the landlord, in good faith and for value,

ceases to be subject to the hypothec upon acquisition by the person.

(6) Subsection (5)(b) above does not affect the tenant’s liability for breach of the interdict.

(7) Where property is owned in common by the tenant and a third party, any right of 
hypothec arises only to the extent of the tenant’s interest in that property.15

(8) The landlord’s hypothec—

(a) is security for rent due and unpaid only; and

(b) subsists for so long as that rent remains unpaid.

(9) Any enactment or rule of law relating to the landlord’s hypothec ceases to have effect in 
so far as it is inconsistent with subsections (2) to (8) above.20

(10) Subsections (1) to (3), (8) and (9) above do not affect an action of sequestration for rent 
brought before this section comes into force.

(11) Subsections (3), (8) and (9) above do not affect a landlord’s right of hypothec which 
arose before and subsists on the coming into force of this section.

(12) In subsection (2) above, “insolvency proceedings” means—25

(a) winding up;

(b) receivership;

(c) administration; and

(d) proceedings in relation to a company voluntary arrangement,

within the meaning of the Insolvency Act 1986 (c.45).30

(13) In subsection (3) above—

“agricultural land” has the same meaning as in section 1(2) of the Agricultural 
Holdings (Scotland) Act 1991 (c.55);

“croft” has the same meaning as in section 3(1) of the Crofters (Scotland) Act 
1993 (c.44); and35

“dwellinghouse” includes—

(a) a mobile home or other place used as a dwelling; and

(b) any other structure or building used in connection with the dwellinghouse.
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PART 12

SUMMARY WARRANTS, TIME TO PAY AND CHARGES TO PAY

195 Summary warrants, time to pay and charges to pay

(1) Section 10(4) of the 2002 Act (no charge required for attachment in pursuance of 
summary warrant) is repealed.5

(2) In section 1 of the 1987 Act (time to pay direction)—

(a) subsection (5)(e) (certain debts in relation to which a time to pay direction cannot 
be granted); and

(b) subsection (9) (interpretation),

are repealed.10

(3) In section 5 of the 1987 Act (time to pay order)—

(a) subsection (4)(c) and (e) (certain debts in relation to which a time to pay order 
cannot be granted); and

(b) subsection (9) (interpretation),

are repealed.15

(4) In section 15(3) of the 1987 Act (interpretation)—

(a) in the definition of “decree or document of debt”, after paragraph (a) insert—

“(aa)a summary warrant;”; and

(b) the words “or a summary warrant” are repealed.

(5) In section 90 of the 1987 Act (provisions relating to charges)—20

(a) in subsection (1), the words “Subject to subsection (2) below,” and “an attachment 
or” are repealed;

(b) after subsection (1) insert—

“(1A) The following subsections of this section apply to any case where it is 
competent to execute diligence only if a charge for payment has been served on 25

the debtor.”;

(c) subsection (2) (no charge required for attachment or earnings arrestment in 
pursuance of summary warrant) is repealed;

(d) in subsection (5), for “an attachment or an earnings arrestment” substitute 
“diligence”; and30

(e) in subsection (6), for “an attachment or an earnings arrestment” substitute 
“diligence”.

PART 13

AMENDMENTS OF THE DEBT ARRANGEMENT AND ATTACHMENT (SCOTLAND) ACT 2002

195A Debt payment programmes with debt relief35

(1) The 2002 Act is amended as follows.

(2) In section 2 (debt payment programmes)—
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(a) after subsection (1) insert—

“(1A) Subsection (1) above is subject to any provision in regulations made under 
section 7A(1) below.”; and

(b) in subsection (4), after “section 7(1)” insert “or 7A(1)”.

(3) After section 7 insert—5

“7A Debt payment programmes: power to make provision about debt relief

(1) The Scottish Ministers may, by regulations, make such further provision as 
they think fit in connection with debt payment programmes for the purposes 
of—

(a) enabling such programmes to provide for the payment of part only of 10

money owed by debtors; and

(b) on the completion of such programmes or otherwise, enabling any 
liability of debtors to pay any part of such money owed as is outstanding 
to be discharged.

(2) The regulations may, in particular, make provision about—15

(a) the minimum proportion or percentage of debts which shall be paid 
under such debt payment programmes;

(b) without prejudice to section 7(2)(h) to (j) above, the consent of creditors 
for the purposes of section 2(4) above (including the circumstances in 
which consent by a majority by number or in value shall be sufficient);20

(c) the effect of such programmes on debtors’ liabilities for interest, fees, 
penalties and other charges in relation to debts being paid under such 
programmes;

(d) the effect of such programmes on the rights of creditors to charge 
interest, fees, penalties or other charges in relation to debts being paid 25

under such programmes;

(e) circumstances in which, on completion of such programmes or 
otherwise, any liability of debtors to pay—

(i) part of any debts as are outstanding; or

(ii) any interest, fees, penalties or other charges in relation to such 30

debts,

is to be discharged.

(3) Subsections (3) and (4) of section 7 above apply for the purposes of regulations 
under this section as they apply for the purposes of regulations under 
subsection (1) of that section.”.35

(4) In section 62 (regulations and orders)—

(a) in subsection (3), for “of this Act”, where those words second occur, substitute 
“above or regulations made under section 7A above”; and

(b) in subsection (4), after “section 7 above” insert “, any regulations made under 
section 7A above”.40
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196 Amendments of the Debt Arrangement and Attachment (Scotland) Act 2002

(1) The 2002 Act is further amended as follows.

(2) In section 2(3) (form and content of applications for debt payment programmes), the 
words “shall be signed by the debtor and” are repealed.

(2A) In section 3 (application by debtor for approval of debt payment programme), after 5

subsection (2) insert—

“(3) Subsections (1) and (2) above are subject to any contrary provision in 
regulations made under section 7(1) below.”.

(3) In section 5(4) (form and content of applications for variation of debt payment 
programmes), paragraph (b) and the word “and” immediately preceding it are repealed.10

(3A) In section 7(2) (examples of provision that may be made by regulations under section 
7(1))—

(a) after paragraph (b) insert—

“(ba) circumstances in which some or all of the functions of a money adviser 
under section 3 above may instead be carried out by an approved 15

intermediary;

(bb) circumstances in which a debtor is entitled to make an application for the 
approval, or the variation, of a debt payment programme where the 
debtor has not obtained advice under section 3(1) above;

(bc) the manner in which—20

(i) the seeking of the consent of creditors to applications for approval 
of debt payment programmes; or

(ii) the making of such applications,

affects the rights and remedies of creditors or other third parties;”; 

(b) after paragraph (s) insert—25

“(sa) the class of person who may act as an approved intermediary;”; and

(c) after paragraph (u) insert—

“(ua) the functions of an approved intermediary;”.

(3B) In section 9(1) (interpretation), before the definition of “money adviser” insert—

““approved intermediary” means any person, not being a money adviser, 30

who has been approved by the Scottish Ministers as a person who may 
give advice to a debtor for the purposes of section 3(1) above;”.

(4) In section 10(5) (attachment), in the definition of “debt advice and information 
package”, for “Scottish Ministers” substitute “Scottish Civil Enforcement Commission”.

(5) In section 19(1) (removal and auction of attached articles), for “The officer who 35

attached articles” substitute “An officer”.

(6) After section 19 insert—

“19A Urgent removal of attached articles

(1) The officer may at any time remove an attached article without notice if—

(a) the officer considers it necessary for—40
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(i) the security; or

(ii) the preservation of the value,

of the article; and

(b) there is insufficient time to obtain an order under section 20(1)(a) below.

(2) The officer shall remove an article under subsection (1) above—5

(a) to the nearest convenient premises of the debtor or the person in 
possession of the articles; or

(b) if—

(i) no such premises are available; or

(ii) the officer considers such premises to be unsuitable, 10

to the nearest suitable secure premises.

(3) Subsections (2) and (6) of section 19 above shall apply to this section as they 
apply to that section.”.

(7) In section 20(2)(b) (applications for orders for security etc. of articles), after “officer” 
insert “—15

(i) who attached articles; or

(ii) who is authorised to arrange the auction”.

(8) In section 21(7) (notice of theft of attached articles), after “officer” insert “—

(i) who attached articles; or

(ii) who is authorised to arrange the auction,”.20

(9) In section 26(5)(b) (return of removed articles), for “the officer” substitute “an officer”.

(10) In section 27(4) (notice of auction), the words “authorised to arrange the auction” are 
repealed.

(11) In section 31 (disposal of proceeds of auction)—

(a) after subsection (1), insert—25

“(1A) Where an article is sold at the auction at a price below the value of the 
article, the difference between that price and that value shall, prior to the 
proceeds of the auction being disposed of under subsection (1) above, be 
credited against the sum recoverable.

(1B) Where—30

(a) an article to which subsection (1A) above applies has been damaged and 
revalued under section 21(10)(b) above;

(b) the damage was not caused by the fault of the debtor; and

(c) no sum has been consigned into court by a third party under section 
21(11) above,35

the revaluation shall be disregarded for the purposes of subsection (1A) 
above.”; and

(b) in subsection (4), after “subsections” insert “(1A),”.

(12) After section 60 insert—
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“60A Electronic signatures

(1) This section applies where—

(a) a report or declaration under this Act requires to be signed; and

(b) provision is made by virtue of this Act or any other enactment permitting 
the report or declaration to be an electronic communication.5

(2) Where the report or declaration is an electronic communication, the 
requirement is satisfied by a certified electronic signature.

(3) Subsection (2) above is to be read in accordance with section 7(2) and (3) of 
the Electronic Communications Act 2000 (c.7) (electronic signatures and 
certification).”.10

(13) In schedule 1 (expenses)—

(a) in paragraph 1, after sub-paragraph (o), insert—

“(oa) in serving notice on the debtor under section 49(1)(b) above;”; and

(b) after that paragraph, insert—

“1A The expenses referred to in sub-paragraphs (i), (j) and (k) of paragraph 1 above 15

shall not be chargeable against the debtor if the articles are removed under 
section 19A(1) above.”.

PART 14

ADMIRALTY ACTIONS AND ARRESTMENT OF SHIPS

197 Admiralty actions and the arrestment of ships: modification of enactments20

Schedule 4 makes modifications of enactments relating to admiralty actions and the 
arrestment of ships.

PART 14A

ACTIONS FOR REMOVING FROM HERITABLE PROPERTY

197A Expressions used in this Part25

(1) In this Part—

“a decree for removing from heritable property” means—

(a) a decree or warrant such as is mentioned in subsection (2) below; or

(b) a document such as is mentioned in subsection (3) below; and

“an action for removing from heritable property” means, in the case of a decree or 30

warrant, the proceedings in which such a decree or warrant is obtained.

(2) The decrees and warrants referred to in subsection (1) above are—

(a) a decree of removing and warrant of ejection obtained in an action of removing;

(b) a decree and warrant of ejection obtained in an action of ejection;

(c) a summary warrant of ejection obtained by virtue of section 36 of the Sheriff 35

Courts (Scotland) Act 1907 (c.51) (in this section, the “1907 Act”);

(d) a warrant for summary ejection obtained by virtue of section 37 of the 1907 Act;
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(e) a decree obtained by virtue of a summary application for removing under section 
38 of the 1907 Act;

(f) a decree for recovery of possession of heritable property obtained by virtue of a 
summary cause under section 35(1)(c) of the Sheriff Courts (Scotland) Act 1971 
(c.58);5

(g) an order for possession (within the meaning of section 115(1) of the Rent 
(Scotland) Act 1984 (c.58)) obtained by virtue of the Housing (Scotland) Act 
1987 (c.26) or the Housing (Scotland) Act 1988 (c.43);

(h) a warrant for ejection of a crofter granted under section 22(3) of the Crofters 
(Scotland) Act 1993 (c.44);10

(i) an order of removal or ejection made under section 84(1)(e) of the Agricultural 
Holdings (Scotland) Act 2003 (asp 11); and

(j) a warrant of ejection obtained by virtue of a summary application under section 
38(1) of, or paragraph 3(1) of schedule 5 to, the Housing (Scotland) Act 2006 (asp 
1),15

being decrees or warrants which, or extracts of which, authorise the removing or 
ejection of persons from subjects or premises.

(3) The documents referred to in subsection (1) above are—

(a) a lease, or an extract of a lease, having, by virtue of section 34 of the 1907 Act, 
the same force and effect as an extract decree of removing; and20

(b) a letter of removal having, by virtue of section 35 of the 1907 Act, the same force 
and effect as an extract decree of removing.

(4) The Scottish Ministers may by order modify subsections (2) and (3) above by—

(a) adding types of decree, warrant or document to;

(b) removing types of decree, warrant or document from; or25

(c) varying the description of,

the types of decree, warrant or document referred to in those subsections.

197B Service of charge before removing

(1) A defender and any effects of the defender may, by virtue of a decree for removing from 
heritable property, be removed from subjects or premises but only if—30

(a) the defender has been charged to remove from those subjects or premises within 
14 days after the giving of the charge; and

(b) the period of charge has expired without the defender so removing.

(2) Where—

(a) the subjects or premises are occupied by an occupant deriving right or having 35

permission from the defender;

(b) the defender has been charged, under subsection (1) above, to remove from those 
subjects or premises; and

(c) the period of charge has expired without the occupant so removing,

that occupant and any effects of that occupant may be removed from the subjects or 40

premises.
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(3) The messenger of court removing the defender, any other occupant and any effects of 
such a defender or occupant from the subjects or premises—

(a) may, if necessary for the purposes of such removing, open shut and lockfast 
places; and

(b) must make an inventory of any effects removed.5

(4) Where the decree for removing from heritable property is granted by a court, the court 
may, on cause shown, dispense with or vary the period of charge.

(5) It is no longer necessary to obtain from the Court of Session letters of ejection before 
removing a person by virtue of subsection (1) or (2) above.

(6) The Scottish Ministers may, by regulations, prescribe the form of charge under 10

subsection (1) above.

197C When removing not competent

(1) It is not competent to execute a decree for removing from heritable property on—

(a) a Sunday;

(b) a day which is a public holiday in the area in which the decree is to be executed; 15

or

(c) such other day as may be prescribed by Act of Sederunt.

(2) The execution of such a decree must not—

(a) begin before 8 a.m. or after 8 p.m.; or

(b) be continued after 8 p.m.,20

unless the messenger of court has obtained prior authority from the sheriff for the 
district in which the subjects or premises are situated for such commencement or 
continuation.

197D Preservation of property left in premises

(1) A court, when granting decree for removing from heritable property, may direct that the 25

pursuer takes such steps as the court considers appropriate for the preservation of any 
effects removed from the subjects or premises.

(2) The court may, when making a direction under subsection (1) above, order that the 
defender is to be liable for any costs incurred in taking such steps as are specified by 
virtue of that subsection.30

197E Caution for pecuniary claims

(1) In an action for removing from heritable property, the court may, on cause shown, order 
the defender to find caution for any payment claimed (other than by way of expenses) 
by the pursuer for loss arising from the occupation of the subjects or premises by the 
defender or any other occupant deriving right or having permission from the defender.35

(2) Notwithstanding subsection (1) above, it is no longer competent to order a defender to 
find caution for violent profits.

(3) Where an order is made under subsection (1) above, the defender may provide caution—

(a) by means of a bond of caution or other guarantee; or
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(b) by consigning an appropriate sum in court.

(4) For the avoidance of doubt, the loss referred to in subsection (1) above includes loss 
arising from the lawful occupation of the subjects or premises by the defender or such 
other occupant.

PART 155

DISCLOSURE OF INFORMATION

198 Information disclosure

(1) The Scottish Ministers may, by regulations, make provision for—

(a) the obtaining, on the application to the sheriff by creditors, by the sheriff of 
information about debtors; and10

(b) the disclosure of that information to creditors to facilitate diligence to enforce 
payment of debts due by virtue of decrees and documents of debt.

(2) Regulations under subsection (1) above may, in particular—

(a) provide about applications by the creditor;

(b) prescribe persons who may make an application on the creditor’s behalf;15

(c) provide about the functions of the sheriff on such applications;

(d) prescribe the information about the debtor which may be obtained;

(e) prescribe the persons from whom such information may be required;

(f) provide about the consequences (if any) of such a prescribed person failing to 
disclose information when required to do so;20

(g) provide about the disclosure of information obtained by the sheriff to––

(i) the creditor; and

(ii) such other persons as the regulations may prescribe; 

(ga) provide for unauthorised use or disclosure of such information to be an offence;
and25

(h) make such other provision as the Scottish Ministers think fit.

(3) Regulations under subsection (1) above may not prescribe the debtor as a person from 
whom information may be required.

(3A) A person who commits an offence under regulations made under subsection (1) above is 
liable to such penalties, not exceeding the penalties mentioned in subsection (3B) below, 30

as are provided for in the regulations.

(3B) Those penalties are—

(a) on summary conviction, imprisonment for a term not exceeding 12 months or a 
fine not exceeding the statutory maximum or both;

(b) on conviction on indictment, imprisonment for a term not exceeding 2 years or a 35

fine or both.

(4) Any provision made under regulations under subsection (1) above does not prejudice 
any power to disclose or use information (or to order such disclosure or use) that exists 
under any other enactment or rule of law.
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(5) The disclosure or use of information by virtue of regulations under subsection (1) above 
is not to be taken to breach any restriction on the disclosure or use of such information 
(however imposed).

(6A) The Scottish Ministers may by order modify, for the purposes of this section, the 
definitions of “decree” and “document of debt” in section 199 of this Act by—5

(a) adding types of decree or document to;

(b) removing types of decree or document from; or

(c) varying the description of,

the types of decree or document to which those definitions apply.

PART 1610

GENERAL AND MISCELLANEOUS

199 Interpretation

In this Act—

the “1985 Act” means the Bankruptcy (Scotland) Act 1985 (c.66);

the “1987 Act” means the Debtors (Scotland) Act 1987 (c.18);15

the “2002 Act” means the Debt Arrangement and Attachment (Scotland) Act 2002 
(asp 17);

the “Commission” means the Scottish Civil Enforcement Commission;

“debt advice and information package” has the meaning given by section 70(8) of 
this Act;20

“decree” means—

(a) a decree of the Court of Session, of the High Court of Justiciary or of the 
sheriff;

(b) a decree of the Court of Teinds;

(c) a summary warrant;25

(d) a civil judgement granted outside Scotland by a court, tribunal or arbiter 
which, by virtue of any enactment or rule of law, is enforceable in 
Scotland;

(e) an order or determination which, by virtue of any enactment, is enforceable 
as if it were an extract registered decree arbitral bearing a warrant for 30

execution granted by the sheriff;

(f) a warrant granted in criminal proceedings for enforcement by civil 
diligence;

(g) an order under section 114 of the Companies Clauses Consolidation 
(Scotland) Act 1845 (c.17);35

(h) a determination under section 46 of the Harbours, Docks and Piers Clauses 
Act 1847 (c.27); or

(i) a liability order within the meaning of section 33(2) of the Child Support 
Act 1991 (c.48);
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“document of debt” means—

(a) a document registered for execution in the Books of Council and Session or 
in the sheriff court books;

(b) a bill protested for non-payment by a notary public; or

(c) a document or settlement which, by virtue of an Order in Council made 5

under section 13 of the Civil Jurisdiction and Judgments Act 1982 (c.27), is 
enforceable in Scotland;

“judicial officer” shall be construed in accordance with section 51(1) of this Act; 
and

“professional association” shall be construed in accordance with section 56(1)(a)10

of this Act.

Execution of diligence: electronic standard securities

199A Registration and execution of electronic standard securities

(1) The Requirements of Writing (Scotland) Act 1995 (c. 7) is amended as follows.

(2) In section 6(1) of that Act (recording and registration of documents), after “subsection 15

(3) below” insert “and section 6A of this Act”.

(3) After section 6 of that Act insert—

“6A Registration for preservation and execution of electronic standard 
securities

(1) This section applies where an electronic document, which creates a standard 20

security over a real right in land, is presumed under section 3A of this Act to 
have been authenticated by the granter.

(2) An office copy of the electronic document may be registered for preservation 
and execution in the Books of Council and Session or in the sheriff court 
books.25

(3) An office copy so registered is to be treated for the purposes of executing any 
diligence (including, for the avoidance of doubt, for the purposes of sections 1 
and 2 of the Writs Execution (Scotland) Act 1877 (c. 40)) as if—

(a) the standard security were created by a document to which section 6(2) 
of this Act applies; and30

(b) the office copy were that document.”.

200 Crown application

(1) Subject to subsection (2) below, this Act binds the Crown acting in its capacity as a 
creditor.

(2) An amendment or other modification by this Act of an enactment binds the Crown to the 35

same extent as the enactment being amended or modified.

201 Orders and regulations

(1) Any power conferred by this Act on the Scottish Ministers to make orders or regulations 
is exercisable by statutory instrument.
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(2) Any power conferred by this Act on the Scottish Ministers to make orders or 
regulations—

(a) may be exercised so as to make different provision for different cases or 
descriptions of case or for different purposes; and

(b) includes power to make such incidental, supplementary, consequential, transitory, 5

transitional or saving provision as the Scottish Ministers think fit.

(3) A statutory instrument containing an order or regulations made under this Act (other 
than an order under section 204(2) of this Act) is, subject to subsection (4) below, 
subject to annulment in pursuance of a resolution of the Scottish Parliament.

(4) No statutory instrument––10

(a) containing an order which makes provision such as is mentioned in section 202(2)
of this Act; or

(b) containing—

(i) regulations made under section 43(4), 72(1B), 81(2) or 86(7)(b) of this Act; 
or15

(ii) the first regulations made under section 198(1) of this Act,

may be made unless a draft of it has been laid before, and approved by a resolution of, 
the Scottish Parliament.

202 Ancillary provision

(1) The Scottish Ministers may, by order made by statutory instrument, make such 20

incidental, supplemental, consequential, transitory, transitional or saving provision
which they consider necessary or expedient for the purposes of this Act or in 
consequence of any provision made by or under this Act.

(2) An order under subsection (1) above may modify any enactment (including this Act) 
or instrument.25

203 Minor and consequential amendments and repeals

(1) Schedule 5 to this Act, which contains minor amendments and amendments 
consequential on the provisions of this Act, has effect.

(2) The enactments mentioned in the first column of Part 1 of schedule 6 to this Act are 
repealed to the extent specified in the second column of that schedule.30

(3) The enactment mentioned in the first column of Part 2 of schedule 6 to this Act is 
revoked to the extent specified in the second column of that schedule.

204 Short title and commencement

(1) This Act may be cited as the Bankruptcy and Diligence etc. (Scotland) Act 2006.

(2) This Act, except this section and sections 201 and 202, comes into force on such day as 35

the Scottish Ministers may, by order, appoint.

(3) Different days may, under subsection (2) above, be appointed for different purposes.
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SCHEDULE 1
(introduced by section 30)

MINOR AND CONSEQUENTIAL AMENDMENTS OF THE 1985 ACT

1 The 1985 Act is amended as follows.

2 In section 1A (supervisory functions of the Accountant in Bankruptcy)—5

(a) in subsection (1)(a)(ii), for “permanent trustees” substitute “trustees (not being the 
Accountant in Bankruptcy)”; and

(b) in subsection (2), for “court which” substitute “sheriff who”.

3 (1) Section 2 (appointment and functions of interim trustee) is amended as follows.

(2) For the word “court”, in each place where it occurs, substitute “sheriff”.10

(3) In subsection (1), for the word “interim”, where it first and third occurs, substitute “the”.

(4) In subsection (2)—

(a) for “it” substitute “he”; and

(b) for the word “interim”, where it first and third occurs, substitute “the”.

(5) In subsection (3)(c), for sub-paragraphs (i) and (ii) substitute “as the trustee”.15

(6) In subsection (7), for the words from “the”, where it first occurs, to “trustee”, where it 
second occurs, substitute—

“(a) a trustee is appointed in a sequestration where the petition was presented 
by a creditor or the trustee acting under a trust deed; or 

(b) an interim trustee is appointed in pursuance of subsection (5) above, 20

he”.

4 (1) Section 5 (sequestration of the estate of living or deceased debtor) is amended as 
follows.

(2) In subsection (2A), for “petition” substitute “application”.

(3) In subsection (2B)––25

(a) in both paragraphs (a) and (b), for “of presentation of the petition” substitute “the 
debtor application is made”; and

(b) in sub-paragraph (ii) of paragraph (c), for the words from “and” to the end of the 
sub-paragraph substitute “which is not a protected trust deed by reason of the 
creditors objecting, or not agreeing, in accordance with regulations under 30

paragraph 5 of Schedule 5 to this Act, to the trust deed,”.

(4) In subsection (2C), for “(2)(c)” substitute “(2)(b)(iv)”. 

(5) In subsection (4), after “petition” insert “or, as the case may be, the date the debtor 
application is made”.

(6) In subsection (5), after “petition” insert “or, as the case may be, the date the debtor 35

application is made”.

(7) For subsection (6A) substitute—
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“(6A) In the case of a debtor application, the debtor shall send a statement of assets 
and liabilities to the Accountant in Bankruptcy along with the application.”.

(8) After subsection (7), insert—

“(7A) Where, after a debtor application is made but before the sequestration is 
awarded, the debtor dies, then the application shall fall.”. 5

(9) After subsection (8), insert—

“(8A) Where, after a debtor application is made but before the sequestration is 
awarded, a creditor who concurs in the application withdraws or dies, any other 
creditor who was a qualified creditor at the date the debtor application was 
made and who remains so qualified may notify the Accountant in Bankruptcy 10

that he concurs in the application in place of the creditor who has withdrawn or 
died.”. 

(10) In subsection (9)(a), for “(6A)(b)” substitute “(6A)”.

(11) In subsection (10)(a), for “(6A)(b)” substitute “(6A)”.

5 In section 6(5) (combination of certain petitions for sequestration), for “subsection 15

(4)(aa) to (b)” substitute “subsection (4)(b)”.

6 In section 7(2)(c) (end of apparent insolvency), for “when” substitute “until”.

7 In section 9(5) (jurisdiction), after “petition” insert “, the date the debtor application is 
made”.

8 For section 10 (concurrent proceedings for sequestration or analogous remedy) 20

substitute—

“10 Duty to notify existence of concurrent proceedings for sequestration or 
analogous remedy

(1) If, in the course of sequestration proceedings (referred to in this section and in 
section 10A of this Act as the “instant proceedings”)—25

(a) a petitioner for sequestration;

(b) the debtor; or

(c) a creditor concurring in a debtor application,

is, or becomes, aware of any of the circumstances mentioned in subsection (2) 
below, he shall as soon as possible take the action mentioned in subsection (3) 30

below.

(2) Those circumstances are that, notwithstanding the instant proceedings—

(a) a petition for sequestration of the debtor’s estate is before a sheriff or 
such sequestration has been awarded;

(b) a debtor application has been made in relation to the debtor’s estate or 35

sequestration has been awarded by virtue of such an application;

(c) a petition for the appointment of a judicial factor on the debtor’s estate is 
before a court or such a judicial factor has been appointed; 

(d) a petition is before a court for the winding up of the debtor under Part IV 
or V of the Insolvency Act 1986 (c.45) or section 372 of the Financial 40

Services and Markets Act 2000 (c.8); or
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(e) an application for an analogous remedy in respect of the debtor’s estate 
is proceeding or such an analogous remedy is in force.

(3) The action referred to in subsection (1) above is—

(a) in a case where the instant proceedings are by petition for sequestration, 
to notify the sheriff to whom that petition was presented; and5

(b) in a case where the instant proceedings are by debtor application, to 
notify the Accountant in Bankruptcy,

of the circumstance referred to in subsection (2) above.

(4) If a petitioner fails to comply with subsection (1) above, he may be made liable 
for the expenses of presenting the petition for sequestration.10

(5) If a creditor concurring in a debtor application fails to comply with subsection 
(1) above, he may be made liable for the expenses of making the debtor 
application.

(6) If a debtor fails to comply with subsection (1) above, he shall be guilty of an 
offence and liable, on summary conviction, to a fine not exceeding level 5 on 15

the standard scale.

(7) In this section and in section 10A of this Act “analogous remedy” means a 
bankruptcy order under the Bankruptcy Act 1914 (c.59) or an individual 
voluntary arrangement or bankruptcy order under the Insolvency Act 1986 
(c.45) or an administration order under section 112 of the County Courts Act 20

1984 (c.28) in England and Wales or under any enactment having the like 
effect in Northern Ireland or a remedy analogous to any of the aforesaid 
remedies, or to sequestration, in any other country (including England, Wales 
and Northern Ireland).

10A Powers in relation to concurrent proceedings for sequestration or 25

analogous remedy

(1) Where, in the course of instant proceedings which are by petition, any of the 
circumstances mentioned in paragraphs (a) to (d) of section 10(2) of this Act 
exists, the sheriff to whom the petition in the instant proceedings was presented 
may, on his own motion or at the instance of the debtor or any creditor or other 30

person having an interest, allow that petition to proceed or may sist or dismiss 
it.

(2) Without prejudice to subsection (1) above, where, in the course of instant 
proceedings which are by petition, any of the circumstances mentioned in 
paragraphs (a), (c) or (d) of section 10(2) of this Act exists, the Court of 35

Session may, on its own motion or on the application of the debtor or any 
creditor or other person having an interest, direct the sheriff before whom the 
petition in the instant proceedings is pending, or the sheriff before whom the 
other petition is pending, to sist or dismiss the petition in the instant 
proceedings or, as the case may be, the other petition, or may order the 40

petitions to be heard together.
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(3) Without prejudice to subsection (1) above, where, in the course of instant 
proceedings which are by petition, the circumstance mentioned in paragraph 
(b) of section 10(2) of this Act exists, the sheriff to whom the petition in the 
instant proceedings was presented may, on his own motion or at the instance of 
the debtor or any creditor or other person having an interest, direct the 5

Accountant in Bankruptcy to dismiss the debtor application.

(4) Where, in the course of instant proceedings which are by debtor application, 
any of the circumstances mentioned in paragraphs (a) to (d) of section 10(2) of 
this Act exists, the Accountant in Bankruptcy may dismiss the debtor 
application in the instant proceedings.10

(5) Where, in respect of the same estate–

(a) a petition for sequestration is pending before a sheriff; and

(b) an application for an analogous remedy is proceeding or an analogous 
remedy is in force,

the sheriff, on his own motion or at the instance of the debtor or any creditor or 15

other person having an interest, may allow the petition for sequestration to 
proceed or may sist or dismiss it.

(6) Where, in respect of the same estate–

(a) a debtor application has been made and has not been determined; and

(b) an application for an analogous remedy is proceeding or an analogous 20

remedy is in force,

the Accountant in Bankruptcy may proceed to determine the application or 
may dismiss it.”.

9 In section 11 (creditor’s oath)—

(a) in subsection (1), for “petition by a debtor” substitute “debtor application”; and25

(b) in subsection (4)—

(i) for “court to which” substitute “sheriff to whom”; and

(ii) after “presented” insert “or, in the case of a creditor concurring in a debtor 
application, the Accountant in Bankruptcy”.

10 In section 12 (when sequestration is awarded)—30

(a) in subsection (1)(c), for “subsections (6) and” substitute “subsection”;

(b) in subsection (2)—

(i) for “court to which” substitute “sheriff to whom”; and

(ii) for “it” substitute “him”; 

(c) in subsection (3)—35

(i) for “court” substitute “sheriff”; and

(ii) for “it” substitute “he”; and

(d) in subsection (4)—

(i) in paragraph (a), for “the petition for sequestration is presented by the 
debtor” substitute “a debtor application is made”; and40

(ii) in paragraph (b)(i), for “court” substitute “sheriff”.
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11 (1) Section 13 (resignation, removal etc. of interim trustee) is amended as follows.

(2) Before subsection (1), insert—

“(A1) This section applies where an interim trustee is appointed under section 2(5) of 
this Act and the petition for sequestration has not been determined.”. 

(3) For the word “court”, in each place where it occurs, substitute “sheriff”.5

(4) In subsection (3), for “it” substitute “the sheriff”.

(5) In subsection (6), for “disqualified from acting as permanent” substitute “ineligible to be 
elected as replacement”.

12 (1) Section 14 (registration of court order) is amended as follows.

(2) In subsection (1)—10

(a) for “clerk of the court” substitute “sheriff clerk”; and

(b) in paragraph (a), for “relevant court order” substitute “order of the sheriff granting 
warrant under section 12(2) of this Act”.

(3) After subsection (1), insert—

“(1A) Where the Accountant in Bankruptcy awards sequestration on a debtor 15

application he shall forthwith after the date of sequestration send a certified 
copy of his determination of the application to the keeper of the register of 
inhibitions for recording in that register.”.

(4) In subsection (2), for “subsection (1)(a)” substitute “subsection (1)(a) or (1A)”.

(4A) In subsection (3)—20

(a) after paragraph (a), insert—

“(aa) on the recording under section 15(5A) of this Act of a certified copy of a 
determination;

(ab) on the recording under paragraph 11(4)(a) of Schedule 4 to this Act of a 
certified copy of a certificate;”; and25

(b) in paragraph (b), for “paragraph (a)” substitute “paragraphs (a) to (ab)”.

(5) The heading to that section becomes “Registration of warrant or determination of debtor 
application”.

13 (1) Section 15 (further provision relating to award of sequestration) is amended as follows.

(2) After subsection (3), insert—30

“(3A) Where the Accountant in Bankruptcy, on determining a debtor application, 
refuses to award sequestration, the debtor or a creditor concurring in the 
application may appeal against such a determination within 14 days of it being 
made to the sheriff.”.

(3) After subsection (5), insert—35

“(5A) Where a debtor application is made, the Accountant in Bankruptcy shall, on the 
final determination or abandonment of any appeal under subsection (3A) above 
in relation to the application, or if there is no such appeal on the expiry of the 
14 days mentioned in that subsection, send a certified copy of a determination 
refusing to award sequestration to the keeper of the register of inhibitions for 40

recording in that register.”.
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14 In section 16 (petition for recall of sequestration)—

(a) in subsection (1)(a), for “petition” substitute “debtor application”; and

(b) in subsection (2), for “petition”, where it first occurs, substitute “debtor 
application”.

15 In section 17 (recall of sequestration)—5

(a) in subsection (1)(c), for “section 10(5)” substitute “section 10(7)”;

(b) in subsection (3)(a)—

(i) after “sequestration” insert “or, as the case may be, the debtor application”; 
and

(ii) for “permanent” substitute “the”;10

(c) in subsection (3)(b), for “petition” substitute “debtor application”; and

(e) in subsection (5)—

(i) in paragraph (a), after “sequestration” insert “, the making of the debtor 
application”; 

(ii) in paragraph (b), for “permanent” substitute “the”; and15

(iii) after paragraph (b) insert—

“(c) affect a bankruptcy restrictions order which has not been annulled under 
section 56H(1)(a) of this Act.”.

16 (1) Section 18 (interim preservation of estate) is amended as follows.

(2) In subsection (1), after “may” insert “, in pursuance of the function conferred on him by 20

section 2(6A) of this Act,”.

(3) In subsection (2)—

(a) for “functions” substitute “function”; and

(b) for “2(4)(a)” substitute “2(6A)”.

(3A) After subsection (2) insert—25

“(2A) Section 43 of this Act applies to an interim trustee as it applies to a trustee.”.

(4) In subsection (3)—

(a) for “court” substitute “sheriff”; and

(b) in paragraph (c), for “it” substitute “he”.

(5) In subsection (4)—30

(a) for “court”, in both places where it occurs, substitute “sheriff”; and

(b) for “it”, in both places where it occurs, substitute “he”.

(6) The italic cross-heading preceding that section becomes “Initial stages of sequestration”.

17 (1) Section 19 (statement of assets and liabilities) is amended as follows.

(2) In subsection (1)—35

(a) for “petitioner for sequestration is the debtor” substitute “debtor has made a 
debtor application”; 
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(b) for “interim trustee”, where it first occurs, substitute “trustee under section 2 of 
this Act”; and

(c) for “lodged in court in pursuance of section 5(6A)(a)” substitute “sent to the 
Accountant in Bankruptcy in pursuance of section 5(6A)”.

(3) In subsection (2), for “2(7)” substitute “2(7)(a)”.5

18 In section 20 (trustee’s duty to send information to Accountant in Bankruptcy before 
statutory meeting)—

(a) in subsection (2)—

(i) after “meeting” insert “or, where the trustee does not intend to hold such a 
meeting, not later than 60 days after the date of sequestration,”; 10

(ia) in paragraph (a), after “liabilities” insert “(unless the statement has already 
been received by the Accountant in Bankruptcy by virtue of section 5(6A) 
of this Act)”; and

(ii) in paragraph (b), at the beginning insert “subject to subsection (2A) 
below,” and15

(b) after that subsection insert—

“(2A) The trustee need not send a statement of the debtor’s affairs to the Accountant 
in Bankruptcy in accordance with subsection (2)(b) above if the trustee has 
sent a copy of the inventory and valuation to the Accountant in Bankruptcy in 
accordance with section 38(1)(c) of this Act.”.20

19 The italic cross-heading preceding section 21 becomes “Statutory meeting of creditors 
and trustee vote”.

19A In section 21A(2) (time limit for giving notice of intention to call statutory meeting), for 
“60” substitute “90”.

20 In section 21B (report where no statutory meeting called)––25

(a) in subsection (1)(a), for “sheriff” substitute “Accountant in Bankruptcy”; and

(b) after subsection (1), insert—

“(2) This section does not apply in any case where the Accountant in Bankruptcy is 
the trustee.”.

21 In section 22(3)(a) (trustee’s duty to inform creditors outside Scotland), for “21(2)” 30

substitute “21A(2)”.

22 (1) Section 24 (election of permanent trustee) is amended as follows.

(2) In subsection (2), for the word “permanent”, where it first and second occurs, substitute 
“replacement”.

(3) In subsection (3), for the words “election of the permanent trustee” substitute “trustee 35

vote”.

(4) In subsection (3A)—

(a) for the word “interim” substitute “original”;

(b) in paragraph (a), for the words “election of the permanent trustee” substitute 
“trustee vote”;40

(c) in paragraph (b), for the word “permanent” substitute “replacement”; and
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(d) for the words “section 25A of this Act shall apply” substitute “shall continue to 
act as the trustee”.

(5) In subsection (4)—

(a) for the word “interim”, where it first and second occurs, substitute “original”;

(b) for the words “election of the permanent trustee” substitute “trustee vote”;5

(c) for the word “permanent”, where it second occurs, substitute “replacement”; and

(d) after paragraph (b), insert—

“and he shall continue to act as the trustee.”.

23 (1) Section 25 (confirmation of permanent trustee) is amended as follows.

(2) In subsection (1)—10

(a) for the word “permanent”, in both places where it occurs, substitute 
“replacement”; and

(b) for the word “interim”, in both places where it occurs, substitute “original”.

(3) In subsection (2)—

(a) for “permanent trustee” substitute “trustee in the sequestration”; and15

(b) for the words from “confirm” to “Bankruptcy” substitute “make an order 
appointing him as such”.

(4) In subsection (4), in paragraph (b)—

(a) for “interim” substitute “original”; and

(b) for “for the election of a permanent trustee” substitute “at which a new trustee 20

vote shall be held”.

(5) In subsection (5), for “confirmation” substitute “appointment”.

(6) In subsection (6)––

(a) for the word “permanent”, where it first occurs, substitute “replacement”; and

(b) in paragraph (b), for “confirmed in office” substitute “appointed”.25

24 (1) Section 26 (provisions relating to termination of interim trustee’s functions) is amended 
as follows.

(2) Before subsection (1), insert—

“(A1) This section applies where a replacement trustee is appointed under section 25 
of this Act.”.30

(3) In subsection (1), for the words from “Where” to “office” substitute “The original 
trustee, shall, on the appointment of the replacement trustee”.

(4) In subsection (2)—

(a) for the words from “confirmation” to “interim”, where it first occurs, substitute 
“appointment of the replacement trustee, the original”; and35

(b) in paragraph (b), for “permanent”, where it first occurs, substitute “replacement”.

(5) After subsection (2), insert—
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“(2A) Where the original trustee was appointed under section 2(5) of this Act as the 
interim trustee in the sequestration, his accounts and the claim referred to in 
subsection (2)(a) above shall include accounts and a claim for the period of his 
appointment as interim trustee.”.

(6) In subsection (3)—5

(a) in paragraph (a)(ii), for “interim” substitute “original”;

(b) in paragraph (b)(i), for “interim”, where it first occurs, substitute “original”; and

(c) in paragraph (b)(ii)—

(i) for “interim” substitute “original”; and

(ii) for “permanent” substitute “replacement”.10

(7) In subsection (4)—

(a) for “interim” substitute “original”; and

(b) for “permanent” substitute “replacement”.

(8) In subsection (5)—

(a) for “permanent” substitute “replacement”;15

(b) for “confirmed in office” substitute “appointed”; 

(c) for “confirmation” substitute “appointment”; and

(d) for “interim” substitute “original”.

(9) In subsection (5A), for “interim” substitute “original”.

(10) The heading to that section becomes “Provisions relating to termination of original 20

trustee’s functions”.

25 (1) Section 26A (Accountant in Bankruptcy to account for intromissions) is amended as 
follows.

(2) In subsection (1)—

(a) for “interim” substitute “original”; and25

(b) for “becomes the permanent trustee” substitute “is appointed as replacement 
trustee under section 25 of this Act”.

(3) In subsection (2)—

(a) for “confirmation of the permanent trustee in office” substitute “the appointment 
of the replacement trustee”;30

(b) for the word “permanent”, where it second occurs, substitute “replacement”; and

(c) for the word “interim”, where it first occurs, substitute “original”. 

(4) In subsection (3)—

(a) for “confirmation in office of the permanent” substitute “appointment of the 
replacement”;35

(b) for the word “permanent”, where it second occurs, substitute “replacement”; and

(c) in paragraph (a), for “interim” substitute “original”.

(5) In subsection (5), for “permanent” substitute “replacement”.
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(6) In subsection (8)—

(a) for “permanent” substitute “replacement”;

(b) for “confirmed in office” substitute “appointed”; and

(c) for “confirmation” substitute “appointment”.

26 (1) In section 27 (discharge of interim trustee)—5

(za) in subsection (2), after “debtor”, where it first occurs, insert “, to all creditors 
known to the original trustee”;

(a) for the word “interim”, in each place where it occurs, substitute “original”; and

(b) for the word “permanent”, in each place where it occurs, substitute “replacement”. 

(2) The heading to that section becomes “Discharge of original trustee”.10

27 (1) Section 28 (resignation and death of permanent trustee) is amended as follows.

(2) In subsections (1), (1A) and (2), for “sheriff”, in each place where it occurs, substitute 
“Accountant in Bankruptcy”.

(3) In subsection (4)—

(a) for “and confirmation in office of the”, substitute “of a replacement trustee and 15

the appointment of that”; and

(b) for “confirmation in office”, where it second occurs, substitute “appointment”.

(4) In subsection (5), for “, the provisions of section 25A of this Act shall apply” 
substitute—

“(a) the Accountant in Bankruptcy; or20

(b) such person as may be nominated by the Accountant in Bankruptcy 
(being a person who is not ineligible for election as replacement trustee 
under section 24(2) of this Act) if that person consents to the nomination,

may apply to the sheriff for appointment as trustee in the sequestration; and, on 
such application, the sheriff shall make an order so appointing the Accountant 25

in Bankruptcy or, as the case may be, the person nominated by him.”.

(5) The heading to that section becomes “Resignation and death of trustee”.

(6) The italic cross-heading preceding that section becomes “Replacement of trustee”.

28 (1) Section 29 (removal of permanent trustee and trustee not acting) is amended as follows.

(2) In subsection (7)—30

(a) for “and confirmation in office of the”, substitute “of a replacement trustee and 
the appointment of that”; and

(b) for “confirmation in office”, where it second occurs, substitute “appointment”.

(3) After subsection (9), insert—

“(10) This section does not apply in any case where the Accountant in Bankruptcy is 35

the trustee.”. 

(4) The heading to that section becomes “Removal of trustee and trustee not acting”.

29 (1) Section 31 (vesting of estate at date of sequestration) is amended as follows.

(2) In subsection (2), for “the act and warrant” substitute “his appointment”.
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(3) In subsection (4), for “the act and warrant” substitute “his appointment”.

(4) In subsection (6)—

(a) for “court”, in both places where it occurs, substitute “sheriff”; and

(b) for “it” substitute “he”.

(5) In subsection (7), for “court” substitute “sheriff”.5

(6) The italic cross-heading preceding that section becomes “Vesting of estate in trustee”.

30 Section 31A (proceedings under EC regulation: modified definition of “estate”) as 
inserted by regulation 12 of the Insolvency (Scotland) Regulations 2003 (S.I. 2003 No. 
2109) is renumbered as section 31ZA.

31 In section 32 (vesting of estate and dealings of debtor after sequestration)—10

(a) in subsection (6)—

(i) for “act and warrant” substitute “order”; and

(ii) for “confirming the permanent trustee’s appointment” substitute “or, as the 
case may be, by the Accountant in Bankruptcy appointing the trustee”; and

(b) in subsection (8), after “under” insert “this section or”.15

32 In section 37(1) (effect of sequestration on diligence), for “court” substitute “sheriff or, 
as the case may be, the determination of the debtor application by the Accountant in 
Bankruptcy”.

33 (1) In section 38(1)(a) (taking possession of estate by permanent trustee), for “confirmation 
in office” substitute “appointment”.20

(2) The heading to that section becomes “Taking possession of estate by trustee”

(3) The italic cross-heading preceding that section becomes “Administration of estate by 
trustee”.

34 (1) Section 39 (management and realisation of estate) is amended as follows.

(2) In subsection (1)—25

(a) for “confirmation in office” substitute “appointment”; 

(b) for “subsection (6)” substitute “subsections (1A), (6) and (9)”; and

(c) in paragraph (b), for “court” substitute “sheriff”. 

(3) After subsection (1), insert—

“(1A) Subsection (1) above does not apply in any case where the Accountant in 30

Bankruptcy is the trustee.”.

(4) In subsection (2)—

(a) in paragraph (a), after “on” insert “or close down”; and

(b) after paragraph (d), insert––

“(e) borrow money in so far as it is necessary for the trustee to do so to 35

safeguard the debtor’s estate; 

(f) effect or maintain insurance policies in respect of the business or 
property of the debtor.”.

(5) In subsection (4)(c), for “court” substitute “sheriff”.
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35 In section 40 (power in relation to family home)—

(a) in subsection (1), for “court” substitute “sheriff”;

(b) in subsection (2)—

(i) for “court”, in both places where it occurs, substitute “sheriff”; and

(ii) for “it”, in both places where it occurs, substitute “he”; and5

(c) the heading to that section becomes “Power of trustee in relation to the debtor’s 
family home”.

36 In section 41(1) (protection of occupancy rights of non-entitled spouse)—

(a) for “of issue of the act and warrant of” substitute “the order is made appointing”;

(b) for “such act and warrant is issued” substitute “trustee is appointed”; 10

(c) for “such issue” substitute “order making such an appointment”; and

(d) in paragraph (b)—

(i) for “Court of Session” substitute “sheriff”;

(ia) after “date”, where it second occurs, insert “of the award”;

(ii) for “it”, in both places where it occurs, substitute “he”; and 15

(iii) after “sequestration”, where it third occurs, insert “or, as the case may be, 
the debtor application”.

37 In section 41A(1) (protection of occupancy rights of civil partner)—

(a) for “of issue of the act and warrant of” substitute “the order is made appointing”;

(b) for “such act and warrant is issued” substitute “trustee is appointed”; 20

(c) for “such issue” substitute “order making such an appointment”; and

(d) in paragraph (b)—

(i) for “Court of Session” substitute “sheriff”;

(ia) after “date”, where it second occurs, insert “of the award”;

(ii) for “it”, in both places where it occurs, substitute “he”; and 25

(iii) after “sequestration”, where it third occurs, insert “or, as the case may be, 
the debtor application”.

38 In section 42 (contractual powers of permanent trustee)—

(a) in subsection (2), for “court” substitute “sheriff”; and

(b) the heading to that section becomes “Contractual powers of trustee”. 30

39 The heading to section 43 becomes “Money received by trustee”.

40 In section 46(1) (warrant to apprehend)—

(a) in paragraph (a), for “messenger-at-arms or sheriff officer” substitute “messenger 
of court”; and

(b) in the proviso, for “court” substitute “sheriff”.35

41 In section 48 (submission of claims to permanent trustee)—
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(za) in subsection (2), in paragraph (b), for the words from “and” to the end of that 
paragraph, substitute “which has not been rejected in whole”;

(a) in subsection (3), for the words from “for”, where it second occurs, to “trustee”, 
where it second occurs, substitute “after the word “trustee” there were inserted the 
words “”; and 5

(b) the heading to that section becomes “Submission of claims to trustee”.

42 In section 51(1)(d) (order of priority in distribution), for “the petition” substitute “a 
debtor application”.

43 (1) Section 52 (estate to be distributed in respect of accounting periods) is amended as 
follows.10

(2) In subsection (2)—

(a) for “6”, in both places where it occurs, substitute “12”; and

(b) in paragraph (a)—

(i) at the beginning insert “subject to subsection (2ZA) below,”; and

(ii) for “of sequestration” substitute “on which sequestration is awarded”.15

(3) After subsection (2), insert—

“(2ZA) Where the trustee was appointed under section 2(5) of this Act as interim 
trustee in the sequestration, the first accounting period shall be the period 
beginning with the date of his appointment as interim trustee and ending on the 
date 12 months after the date on which sequestration is awarded.”.20

43A In section 53 (procedure after end of accounting period)—

(a) in subsection (2A)(c), for “have not determined that the account should” substitute 
“or, if there are no commissioners, the Accountant in Bankruptcy, have 
determined that the account need not”; and

(b) after subsection (6A) (as inserted by section 27(2)(b) of this Act) insert—25

“(6B) Before—

(a) a debtor; or

(b) a creditor,

appeals under subsection (6) above, he must give notice to the trustee of his 
intention to appeal.”.30

44 After section 53, insert—

“53A Modification of procedure under section 53 where Accountant in 
Bankruptcy is trustee

(1) In any case where the Accountant in Bankruptcy is the trustee, section 53 of 
this Act shall have effect subject to the following modifications.35

(2) For subsections (1) to (7) of that section, there shall be substituted—

“(1) At the end of each accounting period, the Accountant in Bankruptcy 
shall prepare accounts of his intromissions with the debtor’s estate and 
he shall make a determination of his fees and outlays calculated in 
accordance with regulations made under section 69A of this Act.40
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(2) Such accounts and determination shall be available for inspection by the 
debtor and the creditors not later than 6 weeks after the end of the 
accounting period to which they relate.

(3) In making a determination as mentioned in subsection (1) above, the 
Accountant in Bankruptcy may take into account any adjustment which 5

he may wish to make in the amount of his remuneration fixed in respect 
of any earlier accounting period.

(4) Not later than 8 weeks after the end of an accounting period, the debtor 
(subject to subsection (5) below) or any creditor may appeal to the 
sheriff against the determination of the Accountant in Bankruptcy; and 10

the decision of the sheriff on such an appeal shall be final.

(5) A debtor may appeal under subsection (4) above if, and only if, he 
satisfies the sheriff that he has, or is likely to have, a pecuniary interest in 
the outcome of the appeal.

(5A)Before—15

(a) a debtor; or

(b) any creditor,

appeals under subsection (6) above, he must give notice to the 
Accountant in Bankruptcy of his intention to appeal.

(6) On the expiry of the period within which an appeal may be made under 20

subsection (4) above, the Accountant in Bankruptcy shall pay to the 
creditors their dividends in accordance with the scheme of division.”.

(3) In subsection (10) for the words “the audited” there shall be substituted the 
word “his”.”.

45 In section 55, subsection (3) (references to a fine or penalty to include a confiscation 25

order), as inserted by paragraph 15(5) of Schedule 11 to the Proceeds of Crime Act 2002 
(c.29), is renumbered as subsection (2A).  

46 The heading to section 57 becomes “Discharge of trustee”.

47 The italic cross-heading preceding section 57 becomes “Discharge of trustee”.

48 In section 58A(7) (discharge of Accountant in Bankruptcy), after “sequestration” insert 30

“including, where the Accountant in Bankruptcy was the interim trustee, the functions of 
the interim trustee”.

49 In section 59A(1) (petition for conversion into sequestration), for “court”, where it first 
occurs, substitute “sheriff”.

50 In section 59B(1)(c) (contents of affidavit), for “court”, in both places where it occurs, 35

substitute “sheriff”.

51 In section 59C (power of court)—

(a) for “court”, in each place where it occurs, substitute “sheriff”;

(b) in subsection (1), for “it” substitute “he”; and

(c) the heading to that section becomes “Power of sheriff”.40

52 In section 60B(2) (trustee to give notice or provide copies of documents to member 
State liquidator)—
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(a) for “or a permanent” substitute “trustee or a”; and

(b) for “court”, where it second occurs, substitute “sheriff”.

53 In section 61 (extortionate credit transactions), for “court”, in both places where it 
occurs, substitute “sheriff”.

54 The heading to section 64 becomes “Debtor to co-operate with trustee”.5

55 In section 65(1) (arbitration and compromise), for “court” substitute “sheriff”.

56 The heading to section 69 becomes “Outlays of insolvency practitioner in actings as 
interim trustee or trustee”.

57 In section 70(1)(a) (supplies by utilities), for “the petition was presented by the debtor” 
substitute “a debtor application was made”.10

58 (1) Section 73 (interpretation) is amended as follows.

(2) In subsection (1)—

(a) after the definition of “associate”, insert—

““bankruptcy restrictions order” has the meaning given by section 56A(1) 
of this Act;15

““bankruptcy restrictions undertaking” has the meaning given by section 
56G(1) of this Act;”;

(b) after the definition of “debtor”, insert—

““debtor application” means an application for sequestration made to the 
Accountant in Bankruptcy under sections 5(2)(a) or 6(3)(a), (4)(a) or 20

(6)(a) of this Act;”;

(c) after the definition of “the EC regulation”, insert—

““enactment” includes an Act of the Scottish Parliament and any 
enactment comprised in subordinate legislation under such an Act;”;

(d) in the definition of “interim trustee”, for “2” substitute “2(5)”;25

(e) after the definition of “ordinary debt”, insert—

““original trustee” shall be construed in accordance with section 24(1)(a) 
of this Act;”; 

(f) after the definition of “relevant person”, insert—

““replacement trustee” shall be construed in accordance with section 30

24(1)(b) of this Act;”; 

(g) after the definition of “sederunt book”, insert—

““sequestration proceedings” includes a debtor application and analogous 
expressions shall be construed accordingly;”; and 

(h) after the definition of “trust deed”, insert—35

““trustee” means trustee in the sequestration; 

“trustee vote” shall be construed in accordance with section 24(1) of this 
Act;”. 

(3) In subsection (5)(b), for “such a petition” substitute “a debtor application”.

(4) In subsection (6), for “clerk of the court” substitute “sheriff clerk”.40
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(5) After subsection (6), insert—

“(6A) Any reference in this Act, howsoever expressed, to the time when a debtor 
application is made shall be construed as a reference to the time when the 
application is received by the Accountant in Bankruptcy.”.

59 In Schedule 6 (meetings of creditors and commissioners)—5

(a) for “court”, in each place where it occurs, substitute “sheriff”; and

(b) in paragraph 15(1), for “shall”, in both places where it occurs, substitute “may”.

60 In Part II of Schedule 7 (re-enactment of certain provisions of the Bankruptcy (Scotland) 
Act 1913), in paragraph 24(5), for “(5)” substitute “(4)”.

SCHEDULE 210

(introduced by section 43(7))

THE SCOTTISH CIVIL ENFORCEMENT COMMISSION

Status

1 (1) The Commission—

(a) is not a servant or agent of the Crown; and15

(b) does not enjoy any status, immunity or privilege of the Crown.

(2) The Commission’s property is not property of, or property held on behalf of, the Crown.

Membership

2 The Commission is to consist of—

(a) the following persons appointed by the Scottish Ministers—20

(i) a Senator of the College of Justice nominated by the Lord President of the 
Court of Session;

(ii) a sheriff principal or a sheriff, so nominated;

(iii) a person who is an advocate or solicitor;

(iv) a judicial officer nominated by the professional association; and25

(v) 3 other persons, not being persons holding an office or, as the case may be, 
possessing a qualification referred to in paragraphs (i) to (iv) above;

(b) the Lord Lyon King of Arms; and

(c) the Keeper of the Registers of Scotland.

2A No person may be appointed as a member of the Commission if that person is, or has at 30

any time during the previous year been, a member of—

(a) the House of Commons;

(b) the Scottish Parliament; or

(c) the European Parliament.
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Tenure of office

3 Subject to paragraphs 4 to 12 below, a member appointed by the Scottish Ministers 
holds and vacates office on terms and conditions determined by the Scottish Ministers.

4 Subject to paragraphs 5 to 8 below, members are appointed for a period of not more than 
5 years and are eligible for reappointment.5

5 A member who is—

(a) a Senator of the College of Justice; or

(b) a sheriff principal or a sheriff,

holds office only so long as that member retains the office of Senator of the College of 
Justice or, as the case may be, sheriff principal or sheriff.10

6 A member who is—

(a) a solicitor or advocate; or

(b) a judicial officer,

holds office only so long as that member retains the qualification of solicitor or advocate 
or, as the case may be, officer.15

6A A member who becomes a member of—

(a) the House of Commons;

(b) the Scottish Parliament; or

(c) the European Parliament,

ceases to be a member of the Commission.20

7 A member may at any time resign by notice in writing to the Scottish Ministers.

8 The Scottish Ministers may remove a member from office if they consider—

(a) that the member is unable or unfit to discharge the functions of a member; or

(b) that the member has not complied with the terms and conditions of the office as 
determined under paragraph 3 above.25

9 Where—

(a) a person makes a complaint to the Commission about the conduct of a member; or

(b) a member is charged with an offence,

the Commission may suspend the member from office.

10 The Commission may revoke or extend a suspension made under paragraph 9 above.30

Filling vacancies

11 (1) This paragraph applies where a person ceases to be a member (whether by resignation or 
otherwise) prior to the expiry of that member’s period of appointment.

(2) The Scottish Ministers must appoint a person to fill the vacancy.

(3) A person so appointed—35

(a) must hold the same office or, as the case may be, possess the same qualification as 
the member that person succeeds; and
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(b) holds and vacates office as a member on terms and conditions determined by the 
Scottish Ministers.

12 Paragraphs 4 to 11 above apply in relation to a member appointed under paragraph 11(2)
above as they apply to a member appointed under paragraph 3 above.

Chairperson5

13 The Commission must select one member as chairperson of the Commission for a 
period determined by the Commission.

Disciplinary Committee

14 The Commission must appoint a disciplinary committee (which may include persons 
who are not members of the Commission) for the purposes of carrying out disciplinary 10

proceedings under section 61 and making decisions under sections 59(2) and 62 of this 
Act. 

Remuneration

15 The Commission must pay to its members (and to members of its committees and sub-
committees who are not members of the Commission) any—15

(a) remuneration; and 

(b) allowances in respect of expenses properly incurred in the performance of their 
duties,

as the Scottish Ministers may determine.

General powers20

16 The Commission may do anything which it considers is necessary or expedient for the 
purpose of exercising or in connection with its functions.

17 The power in paragraph 16 above includes, in particular, power to—

(a) appoint committees and sub-committees (including committees and sub-
committees which include persons who are not members of the Commission);25

(b) delegate any of its functions to––

(i) its committees or sub-committees; or

(ii) its chief executive officer appointed under paragraph 22 below;

(c) with the approval of the Scottish Ministers, borrow and lend money;

(d) acquire and dispose of land and other property;30

(e) enter into contracts;

(f) specify its own procedures, so far as not provided for by regulations or rules made 
under this Act; and

(g) levy a charge for services it may provide in accordance with its functions.

18 Where the Commission levies charges under paragraph 17(g) above, it must—35

(a) publish a list of; and
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(b) annually review,

those charges.

Quorum

19 Subject to any regulations as may be made under paragraph 20 below, the quorum of the 
Commission, the disciplinary committee and any committee or sub-committee appointed 5

under paragraph 17(a) above is such as the Commission may determine.

Structure and procedures

20 The Scottish Ministers may, by regulations, make further provision about the structure 
and procedures of the Commission as they consider appropriate.

Chief executive officer and other staff10

21 Subject to paragraph 22 below, the Commission may appoint as employees any persons 
(other than its members) it considers necessary for the performance of its functions.

22 The Commission must appoint, as a member of staff, a chief executive officer who is 
responsible to the Commission for the general exercise of its functions.

23 The Commission may determine the remuneration and conditions of service of a chief 15

executive officer appointed under paragraph 22 above.

24 The Commission may—

(a) pay, or make arrangements for the payment of;

(b) make payments towards the provision of; and

(c) provide and maintain schemes (whether contributory or not) for the payment of,20

pensions, allowances and gratuities to or in respect of such of its employees, or former 
employees, as it considers appropriate.

25 The reference in paragraph 24 above to pensions, allowances and gratuities includes a 
reference to pensions, allowances and gratuities by way of compensation for loss of 
employment or reduction in remuneration.25

26 Anything done by virtue of paragraphs 22 to 25 above must be approved by the Scottish 
Ministers.

Location of office

26A The Commission—

(a) must not determine where its office premises are to be located without that 30

location being approved by the Scottish Ministers; and

(b) must comply with any direction as to the location of those premises given by the 
Scottish Ministers.

Financing by the Scottish Ministers

27 The Scottish Ministers may—35

(a) pay grants;
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(b) make loans,

to the Commission of amounts that they determine.

28 Any—

(a) grant paid in pursuance of paragraph 27(a) above;

(b) loan made in pursuance of paragraph 27(b) above,5

may be paid or, as the case may be, made on such terms and subject to such conditions 
(including, in the case of a loan, conditions as to repayment) as the Scottish Ministers 
consider appropriate.

28A The Scottish Ministers may, from time to time after any grant is paid or loan made, vary 
the terms and conditions on which it was paid or, as the case may be, made.10

Accounts and audit

29 The Commission must—

(a) keep proper accounts and accounting records;

(b) prepare for each financial year a statement of accounts giving a true and fair view 
of the state of its financial affairs; and15

(c) send the statement of accounts, by the time directed by the Scottish Ministers, to 
the Auditor General for Scotland for auditing.

30 Every statement of accounts prepared by the Commission in accordance with paragraph 
29 above must comply with any direction given by the Scottish Ministers relating to—

(a) the information to be contained in the statement of accounts;20

(b) the manner in which that information is to be presented; or

(c) the methods and principles according to which the statement of accounts is to be 
prepared.

31 The financial year of the Commission is—

(a) the period beginning with the date on which the Commission is established and 25

ending with 31 March next following that date; and

(b) each successive period of 12 months ending with 31 March.

SCHEDULE 3
(introduced by section 184(1))

EXPENSES OF MONEY ATTACHMENT30

Expenses chargeable against the debtor

1 There is to be chargeable against the debtor any expenses incurred—

(a) subject to section 90(7) of the 1987 Act, in serving a charge;

(b) in executing a money attachment;

(c) in relation to a valuation arranged under section 167(1) of this Act (including the 35

fees and outlays of the person who carried out the valuation);
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(d) in making a report under section 169(1) of this Act but not in applying for an 
extension of time for the making of such a report;

(e) in applying for a payment order under section 170(2) of this Act;

(f) in granting a receipt and making a report to the sheriff under section 176(4) of this 
Act;5

(g) in giving a statement under section 177(1) of this Act;

(h) in removing money from the place at which is was found;

(i) in opening shut and lockfast places for that purpose;

(j) by a solicitor in instructing a judicial officer to take any of the steps specified in 
this paragraph.10

2 Expenses chargeable against the debtor by virtue of paragraph 1(e) above must be 
calculated, whether or not the application is opposed by the debtor, as if it were 
unopposed.

Circumstances where no expenses are due to or by either party

3 Subject to paragraph 4 below, the debtor shall not be liable to the creditor nor the 15

creditor to the debtor for any expenses incurred by the other party in connection with—

(a) an application under section 168(1), 172(1) or 173 of this Act;

(b) any objections to such an application;

(c) an opposition, under section 170(6) of this Act, to an application for a payment 
order;20

(d) a hearing held by virtue of section 170(8), 173(6) or 178(7) of this Act.

4 If—

(a) an application mentioned in paragraph 3(a) above is frivolous;

(b) such an application is opposed on frivolous grounds; 

(c) an application for a payment order is opposed on frivolous grounds; or25

(d) a party requires, on frivolous grounds, a hearing mentioned in paragraph 3(d)
above to be held,

the sheriff may award a sum of expenses, not exceeding such amount as may be 
prescribed by the Scottish Ministers by regulations, against the party acting frivolously 
in favour of the other party.30

5 Paragraphs 3 and 4 above do not apply to expenses incurred in connection with an 
appeal under section 182(1).
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SCHEDULE 4
(introduced by section 197)

MODIFICATIONS OF ENACTMENTS RELATING TO ADMIRALTY ACTIONS AND THE ARRESTMENT OF 

SHIPS

Definition of “maritime lien”5

1 In section 48 of the Administration of Justice Act 1956 (c.46) (in this Act, the “1956 
Act”)—

(a) the existing words become subsection (1);

(b) paragraph (d) is repealed; and

(c) at the end insert—10

“(2) In this Act and in any other enactment (including an Act of the Scottish 
Parliament and any enactment comprised in subordinate legislation under such 
an Act), “maritime lien” means a hypothec over a ship, cargo or other maritime 
property.”.

2 In sections 45(5) and 47(3)(b), (4)(b) and (5) of the 1956 Act, before the word “lien” in 15

each place where it occurs, insert the word “maritime”. 

3 In section 47(2)(r) of the 1956 Act, for “or hypothecation of” substitute “, hypothecation 
of or existence of any other charge on”.

The term “admiralty action”

4 In section 47 of the 1956 Act—20

(a) in subsection (2)(h), after “bond” insert “or contract of respondentia”;

(b) after subsection (2), insert—

“(2A) An action having a conclusion appropriate for the enforcement of a claim to 
which subsection (2) above applies shall be known as an “admiralty action”.”;

(c) in subsection (3), for “the last preceding subsection” substitute “subsection (2) 25

above”.

5 (1) In paragraph 7 of schedule 5 to the Civil Jurisdiction and Judgements Act 1982 (c.27), 
for “Admiralty cause” substitute “admiralty action”.

(2) In paragraph 6 of schedule 9 to that Act, for “causes” substitute “actions”.

Arrestment in rem granted by the sheriff30

6 After section 47 of the 1956 Act, insert—

“47A Execution of warrant to arrest in rem and of order for sale

(1) A warrant for the arrestment in rem of a ship, cargo or other maritime property 
granted by the sheriff may be executed—

(a) within the sheriffdom in which the warrant was granted; or35

(b) where the ship, cargo or other maritime property was situated within that 
sheriffdom when the warrant was granted, anywhere in Scotland.

383



186 Bankruptcy and Diligence etc. (Scotland) Bill
Schedule 4—Modifications of enactments relating to admiralty actions and the arrestment of

ships

(2) For the avoidance of doubt, where a warrant for arrestment in rem granted by 
the sheriff has been executed, an order for the sale of the arrested ship, cargo or 
other maritime property may be made notwithstanding that it is not situated 
within the sheriffdom when the order is made.”.

Arrestment on the dependence5

7 (1) Section 47 of the 1956 Act is amended as follows.

(2) In subsection (1)—

(a) after “arrest”, where it second occurs, insert “a ship or other maritime property 
which is not cargo”;

(b) after “unless”, where it second occurs, insert “at the time when the arrestment is 10

executed”;

(c) in paragraph (a), after “concerned” insert “and the defender against whom that 
conclusion is directed owns at least one share in it or is the demise charterer of it”; 
and

(d) in paragraph (b), the words “against whom that conclusion is directed” are 15

repealed.

(3) After subsection (1), insert—

“(1A) Where a warrant to arrest on the dependence referred to in subsection (1) above 
(an “initial arrestment”) has been executed, then, subject to subsection (1B) 
below, no further warrant may be granted to arrest on the dependence—20

(a) the subjects of the initial arrestment; or

(b) while the initial arrestment continues to have effect, any other ship in 
which the defender owns at least one share,

in respect of the claim to which the initial arrestment relates.

(1B) A further warrant to arrest on the dependence may be granted if—25

(a) the further arrestment complies with the requirements of subsection (1) 
above; and

(b) cause is shown for granting the further warrant.”.

(4) In subsection (3)—

(a) in paragraph (a), after “ship” insert “or of any share in it”; and 30

(b) after “ship”, where it last occurs, insert “or, as the case may be, any share in a ship 
other than in the ship,”.

Liability for losses and expenses

8 After section 47A of the 1956 Act (as inserted by paragraph 6 above), insert—

“47B Expenses35

(1) Subject to subsection (3) below, a pursuer shall be entitled to such expenses as 
are incurred—
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(a) in obtaining warrant for the arrest of a ship, cargo or other maritime 
property on the dependence of an action; and

(b) in executing the arrestment.

(2) Subject to subsection (4) below, a defender shall be entitled, where—

(a) warrant for the arrest of a ship, cargo or other maritime property on the 5

dependence of an action is granted; and

(b) the court is satisfied that the pursuer was acting unreasonably in applying 
for it,

to such expenses as are incurred in opposing that warrant.

(3) The court may modify or refuse such expenses as are mentioned in subsection 10

(1) above if it is satisfied that—

(a) the pursuer was acting unreasonably in applying for the warrant; or

(b) such modification or refusal is reasonable in all the circumstances and 
having regard to the outcome of the action.

(4) The court may modify or refuse such expenses as are mentioned in subsection 15

(2) above if it is satisfied as to the matter mentioned in subsection (3)(b) above.

(5) Subject to subsections (1) to (4) above, the court may make such findings as it 
thinks fit in relation to such expenses as are mentioned in subsections (1) and 
(2) above.

(6) Expenses incurred as mentioned in subsections (1)(a) and (2) above shall be 20

expenses of process.

(7) Subsections (1) to (4) above are without prejudice to any enactment or rule of 
law as to the recovery of expenses chargeable against a debtor as are incurred 
in executing an arrestment on the dependence of an action.

(8) Where warrant is granted for the arrest of a ship in rem in proceedings to which 25

section 47(3)(b) of this Act applies, the court may make such findings as it 
thinks fit in relation to expenses incurred—

(a) in obtaining the warrant and, as the case may be, executing the 
arrestment; 

(b) in opposing the application for the warrant.30

(9) For the avoidance of doubt, expenses incurred in applying for and executing 
the arrest of a ship, cargo or other maritime property in rem in respect of a 
conclusion appropriate for the making good of a maritime lien shall be 
expenses of process.”.

Factors affecting arrestments 35

9 After section 47B of the 1956 Act (as inserted by paragraph 8 above), insert—

“47C Competence of arresting cargo

(1) It is not competent to execute an arrestment of cargo unless the cargo is on 
board a ship when the arrestment is executed.
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(2) For the avoidance of doubt, it is competent to execute an arrestment of cargo 
where it is in the possession of the defender or of a person acting on behalf of 
the defender.

47D Arrestment of cargo: restriction on movement of ship

Where cargo is arrested, the ship is treated as if arrested until the cargo is 5

unloaded.”.

Cargo on board a ship exempt from attachment

10 In section 11 of the 2002 Act (articles exempt from attachment), at the end insert—

“(3) It is not competent to attach cargo which it is competent to arrest by virtue of 
section 47C of the Administration of Justice Act 1956 (c.46) (competence of 10

arresting cargo).”.

Location of a ship when arrestment executed

11 In section 47 of the 1956 Act—

(a) after subsection (5), insert—

“(5A) Subject to subsection (6) below, it is competent to execute an arrestment of a 15

ship, cargo or other maritime property regardless of whether the ship or other 
maritime property is in non-tidal or tidal waters or on land.

(5B) In subsection (5A) above, “tidal waters” means any part of the sea and any part 
of a river within the ebb and flow of the tide at ordinary spring tides.”; and

(b) in subsection (6), for the words from “Nothing” to “of”, where it second occurs, 20

substitute, “It is not competent to execute an arrestment of a ship or cargo on 
board”.

Demise charters

12 After section 47D of the 1956 Act (as inserted by paragraph 9 above) insert—

“Special provision in relation to charters by demise25

47E Sale of ship arrested on the dependence of action against demise charterer

(1) This section applies where—

(a) a ship is arrested on the dependence of an admiralty action against the 
demise charterer of it; and

(b) the pursuer obtains decree for payment for all or part of a principal sum 30

concluded for in the action.

(2) Where the owner or demise charterer of the ship—

(a) pays the sum due under the decree to—

(i) the pursuer; or

(ii) any person who has authority to receive payment on behalf of the 35

pursuer; or
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(b) tenders that sum to any of those persons and the tender is not accepted 
within a reasonable time,

the arrestment ceases to have effect. 

(3) The court may, on the application of the pursuer, make an order for the sale of 
the ship.5

(4) Subject to section 47G below, the court shall rank any claims made on the 
proceeds.

(5) A ship sold under subsection (3) above vests in the purchaser free of any 
security or other encumbrance.

(6) The Court of Session may, by Act of Sederunt, make provision relating to 10

proceedings under this section.

47F Ranking of arrestments on sale of ship chartered by demise

In any ranking process relating to the proceeds of sale of a ship (or any share in 
a ship), an arrestment of the ship (or share) executed before the sale by a 
creditor of the owner of the ship (or share) shall rank in preference over any 15

arrestment of the ship executed on the dependence of an admiralty action 
against the demise charterer of the ship.

47G Ranking of arresting creditor of demise charterer in sequestration or 
winding up of owner

(1) This section applies where—20

(a) a ship is arrested on the dependence of an admiralty action against the 
demise charterer of it; and

(b) at any time after the arrestment is executed—

(i) the owner of the ship’s estate is sequestrated; or

(ii) where the owner is a company, it is wound up.25

(2) The creditor who executed the arrestment is entitled to rank on the proceeds of 
any sale of the ship resulting from the sequestration or, as the case may be, 
winding up.

(3) Section 37(4) and (5) of the Bankruptcy (Scotland) Act 1985 (c.66) (effect of 
sequestration on arrestment or attachment) and section 185(1)(a) and (2) (in so 30

far as applying and modifying section 37(4) and (5)) of the Insolvency Act 
1986 (c.45) (application of sequestration provisions relating to diligence on 
winding up) shall apply to such an arrestment as they apply to any other 
arrestment.

47H Arrestment to found jurisdiction in action against demise charterer35

Where the defender in an admiralty action is the demise charterer of the ship 
with which the action is concerned, the court may, on the application of the 
pursuer, grant warrant to arrest the ship to found jurisdiction.”.
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13 In section 6(c) of the Sheriff Courts (Scotland) Act 1907 (c.51) (competence of arresting 
a ship to found jurisdiction in sheriff court), after “owner”, where it second occurs, 
insert “or demise charterer”.

SCHEDULE 5
(introduced by section 203)5

MINOR AND CONSEQUENTIAL AMENDMENTS

The Companies Clauses Consolidation (Scotland) Act 1845 (c.17)

1 In section 114 of the Companies Clauses Consolidation (Scotland) Act 1845 (summary 
remedy against parties failing to account), after “attachment” insert “or money 
attachment”.10

The Harbours, Docks and Piers Clauses Act 1847 (c.27)

2 In section 46 of the Harbours, Docks and Piers Clauses Act 1847 (power of justice or 
sheriff to settle disputes over costs of diligence), after “attachment” insert “or money 
attachment”.

The Titles to Land Consolidation (Scotland) Act 1868 (c.101)15

3 In section 3 of the Titles to Land Consolidation (Scotland) Act 1868 (definitions), in the 
definition of the “deed” and “conveyance”—

(a) after “adjudged” insert “in implement”; and

(b) after “adjudication”, where it third occurs, insert “in implement”.

The Writs Execution (Scotland) Act 1877 (c.40)20

4 In section 3(a) of the Writs Execution (Scotland) Act 1877 (warrant in extract writ to 
authorise diligence)—

(a) after “arrestment” insert “, a land attachment, a residual attachment, a money 
attachment”; and

(b) after “executing the” insert “land attachment, residual attachment, money 25

attachment or”.

The Judicial Factors (Scotland) Act 1889 (c.39)

5 In section 11A of the Judicial Factors (Scotland) Act (application for judicial factor on 
estate of deceased person)—

(a) in subsection (1)—30

(i) for “petition to the Court of Session or” substitute “application”; and

(ii) for “petition”, where it second occurs, substitute “application”; and

(b) in subsection (2), for “petition” substitute “application”.
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The Sheriff Courts (Scotland) Extracts Act 1892 (c.17)

6 (1) The Sheriff Courts (Scotland) Extracts Act 1892 is amended as follows.

(2) In section 7(1)(a) (warrant in extract decree to authorise diligence)—

(a) after “arrestment” insert “, a land attachment, a residual attachment, a money 
attachment”; and5

(b) after “executing the” insert “land attachment, residual attachment, money 
attachment or”.

(2A) In section 7(4) (warrant in extract decree of removing), for the words “forty-eight hours” 
in both places where they occur substitute “14 days”.

(3) In section 8 (persons who may execute on extracts), for the words “messengers-at-arms, 10

officers of court,” substitute “judicial officers”.

The Execution of Diligence (Scotland) Act 1926 (c.16)

7 (1) The Execution of Diligence (Scotland) Act 1926 is amended as follows.

(2) In section 2 (execution by registered letter)—

(a) in subsection (1)(b), for “sheriff officer” substitute “judicial officer”; 15

(b) in subsection (2)(b)—

(i) for the words from “sheriff officer”, where they first occur, to “situated” 
substitute “judicial officer”;

(ii) for “sheriff officer, or messenger-at-arms” substitute “judicial officer”; and

(iii) for “law agent enrolled in such sheriffdom” substitute “solicitor”;20

(c) in subsection (2)(c), for “law agent, messenger-at-arms or sheriff officer” 
substitute “solicitor or judicial officer”; and

(d) in subsection (2)(g), for “rule 111” substitute “rule 6.1”.

(3) In section 3 (authorisation by sheriff to do diligence)—

(a) for “messenger-at-arms or sheriff officer”, in both places where it occurs, 25

substitute “judicial officer”; and

(b) for “law agent” substitute “solicitor”.

(4) In section 6 (regulations, forms and fees), for “messengers-at-arms, sheriff officers” 
substitute “judicial officers”.

The Local Government (Scotland) Act 1947 (c.43)30

8 (1) The Local Government (Scotland) Act 1947 is amended as follows.

(2) In section 247(3) (diligences which can be used to recover rates), after paragraph (a) 
insert—

“(aa) a money attachment;”.

(3) In section 247A(1) (sheriff officer’s fees and outlays), after “attachment)” insert “and 35

section 184(1) of the Bankruptcy and Diligence etc. (Scotland) Act 2006 (asp 00) 
(expenses of money attachment)”.
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The Taxes Management Act 1970 (c.9)

9 (1) The Taxes Management Act 1970 is amended as follows.

(2) In section 63(2) (diligences which can be used to recover tax), after paragraph (a) 
insert—

“(aa) a money attachment;”.5

(3) In section 63A(1) (sheriff officer’s fees and outlays), after “attachment)” insert “and 
section 184(1) of the Bankruptcy and Diligence etc. (Scotland) Act 2006 (asp 00) 
(expenses of money attachment)”.

The Sheriff Courts (Scotland) Act 1971 (c.58)

10 In section 32(1) of the Sheriff Courts (Scotland) Act 1971 (power of Court of Session to 10

regulate sheriff court civil procedure), in paragraph (l), after “attachment” insert “or a 
money attachment”.

The Animal Health Act 1981 (c.22)

11 In section 92(3) of the Animal Health Act 1981 (power of local authority to apply to 
sheriff for warrant), for the words “the officers of the court” substitute “a judicial 15

officer”.

The Civil Jurisdiction and Judgments Act 1982 (c.27)

12 In section 27 of the Civil Jurisdiction and Judgments Act 1982 (power of Court of 
Session to grant provisional and protective measures in respect of proceedings outwith 
Scotland)—20

(a) in subsection (1), after paragraph (b), insert—

“(ba) subject to subsection (2)(c) below, grant a warrant for the interim 
attachment of corporeal moveable property situated in Scotland;”; and

(b) in subsection (2)(c), for the words “and (b)” substitute “, (b) and (ba)”.

The Bankruptcy (Scotland) Act 1985 (c.66)25

13 (1) The 1985 Act is amended as follows.

(2) In section 31 (vesting of estate in trustee)—

(a) in subsection (1)—

(i) after “shall”, where it first occurs, insert “, by virtue of the trustee’s 
appointment,”; and30

(ii) after “vest”, where it first occurs, insert “in the trustee”; and

(b) after that subsection insert—

“(1A) For the avoidance of doubt, heritable property which vests in the trustee under 
subsection (1) above does so tantum et tale as it stands vested in the debtor as 
at the date of sequestration.”.35

(3) In section 37 (effect of sequestration on diligence)—

(a) in subsection (1)(b), for “a completed poinding” substitute “an attachment”;
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(b) in subsection (2), for “No” substitute “Where an”;

(c) in subsection (4)—

(i) after “arrestment” insert “, money attachment, interim attachment”; and

(ii) after “attached” insert “, or any funds released under section 73H(2) of the 
Debtors (Scotland) Act 1987 (c.18) (automatic release of funds)”;5

(d) in subsection (5)—

(i) after “arrestment”, where it first occurs, insert “, money attachment, interim 
attachment”;

(ii) in paragraph (a), after “obtaining” insert—

“(i) warrant for interim attachment; or10

(ii)”;

(iii) after “arrestment”, where it second occurs, insert “, money attachment”; 
and

(iv) in paragraph (b), after “arrestment” insert “, money attachment, interim 
attachment”;15

(e) after subsection (5A) insert—

“(5B) No land attachment of heritable property of the debtor created within the 
period of six months before the date of sequestration and whether or not 
subsisting at that date shall be effectual to create a preference for the creditor.

(5C) A creditor who creates a land attachment within that period of six months 20

shall—

(a) be entitled to payment, out of the attached land or out of the proceeds of 
the sale of the attached land, of the expenses incurred—

(i) in obtaining the extract (if any) of the decree, or other document, 
containing the warrant for land attachment;25

(ii) in serving the charge for payment, in registering the notice of land 
attachment, in serving a form containing a copy of that notice and 
in registering a certificate of service of that form; and

(iii) in taking any further action in respect of the land attachment; and

(b) if he has also registered an extract of a decree of foreclosure as respects 30

the attached land, convey the land to the trustee on receiving payment of 
the expenses mentioned in paragraph (a) above.”; 

(f) after subsection (8) insert—

“(8A) Where—

(a) on or after the date of sequestration—35

(i) a notice of land attachment is registered against land of the debtor; 
or

(ii) a land attachment is created following registration of such a notice 
before that date,

the notice or, as the case may be, the land attachment, shall be of no 40

effect;
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(b) before that date—

(i) a land attachment is created over such land; but

(ii) no contract of sale of the land is consequently concluded and no 
decree of foreclosure consequently granted,

it shall be incompetent for the creditor to insist in the land attachment;5

(c) before that date—

(i) a land attachment is created over such land; but

(ii) though a contract of sale is consequently concluded, the deed 
transferring the land is as yet undelivered to the purchaser,

the trustee shall concur in or ratify such deed and the creditor shall 10

account for and pay to the trustee any net free proceeds of sale after 
satisfying the sum recoverable by the land attachment and any prior or 
pari passu debt.”; and

(g) at the end insert—

“(10) Expressions used in subsections (5B) to (5C) and (8A) above which are also 15

used in Chapter 2 of Part 4 of the Bankruptcy and Diligence etc. (Scotland) Act 
2006 (asp 00) have the same meanings in those subsections as they have in that 
Chapter.”. 

The Insolvency Act 1986 (c.45)

14 (1) The Insolvency Act 1986 is amended as follows.20

(2) After section 61(1) (which sets out the process by which a receiver may dispose of 
property subject to both the floating charge and to another security, other encumbrance
or diligence) insert—

“(1B) For the purposes of subsection (1) above, an arrestment is an effectual 
diligence only where it is executed before the floating charge, by virtue of 25

which the receiver was appointed, attaches to the property comprised in the 
company’s property and undertaking.”.

(3) In section 185(1)(a) (effect of diligence in the winding up of a company registered in 
Scotland), after “subsection (6)” insert “, (8A) and (10)”.

The Legal Aid (Scotland) Act 1986 (c.47)30

15 In Part 2 of Schedule 2 to the Legal Aid (Scotland) Act 1986 (proceedings in which civil 
legal aid is not available)—

(a) in paragraph 4, after “(asp 17)” insert “or Part 8 of the Bankruptcy and Diligence 
etc. (Scotland) Act 2006 (asp 00)”; and

(b) in paragraph 5, after “(asp 17)” insert “or Part 8 of the Bankruptcy and Diligence 35

etc. (Scotland) Act 2006 (asp 00)”.

The Debtors (Scotland) Act 1987 (c.18)

16 (1) The 1987 Act is amended as follows.

(2) In section 2 (effect of time to pay direction on diligence)—
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(za) in subsection (1)(b), after sub-paragraph (iv) insert—

“(v) a money attachment;

(vi) a land attachment;

(vii) a residual attachment,”;

(a) in subsection (2), at beginning insert “Subject to subsection (2A) below,”;5

(b) after that subsection insert—

“(2A) Where the arrestment which remains in effect as mentioned in subsection (2) 
above is an arrestment such as is mentioned in subsection (1) of section 73H of 
this Act, while the time to pay direction is in effect—

(a) it shall not be competent to release funds under subsection (2) of that 10

section; and

(b) the period during which the direction is in effect shall be disregarded for 
the purposes of determining whether the period mentioned in subsection 
(3) of that section has expired.

(2B) While a time to pay direction is in effect an interim attachment shall remain in 15

effect—

(a) if it has not been recalled; or

(b) to the extent that it has not been restricted under subsection (3) below.”;

(c) in subsection (3), after “restrict” insert “an interim attachment or”;

(d) in subsection (4)—20

(i) after “If” insert “an interim attachment or”; and

(ii) after “restriction of the” insert “interim attachment or”; and

(e) after subsection (5) insert—

“(5A) Where—

(a) a time to pay direction is recalled or ceases to have effect as mentioned 25

in subsection (5) above; and

(b) an arrestment such as is mentioned in section 73H(1) of this Act is in 
effect,

the clerk of court or sheriff clerk shall intimate the fact of that recall or 
cessation to the arrestee.”.30

(3) In section 3 (variation and recall of time to pay direction and arrestment)—

(a) in subsection (1), in paragraph (b)—

(i) after “if” insert “an interim attachment or”;

(ii) after “restrict the” insert “interim attachment or”; and

(b) in subsection (2), after “If” insert “an interim attachment or”.35

(4) In section 5 (time to pay orders)—

(a) in subsection (5), for paragraph (a) substitute—
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“(a) articles belonging to the debtor have been attached and notice of an 
auction given under section 27(4) of the Debt Arrangement and 
Attachment (Scotland) Act 2002 (asp 17) but no auction has yet taken 
place;

(aa) money owned by the debtor has been attached and removed;”;5

(aa) for paragraph (c) and the word “or” immediately preceding it substitute—

“(c) land owned by the debtor has been attached and an order under section 
86(2) of the Bankruptcy and Diligence etc. (Scotland) Act 2006 (asp 00) 
(in this Part, the “2006 Act”) granting warrant for sale of the land has 
been made but that warrant has not yet been executed; or10

(d) property owned by the debtor has been attached by residual attachment 
and a satisfaction order under section 124(2) of the 2006 Act has been 
made but not yet executed,”; and

(b) after subsection (5) insert—

“(5A) Where, in respect of a debt to which this section applies, an arrestment such as 15

is mentioned in subsection (1) of section 73H of this Act has been executed, 
the sheriff may make a time to pay order in respect of that debt only if less than 
8 weeks of the period mentioned in subsection (3) of that section have 
expired.”.

(4A) In section 6 (application for time to pay order), in subsection (6), leave out paragraph (b) 20

and the word “and” immediately preceding it and insert—

“(b) serve on—

(i) the creditor; and

(ii) where an arrestment such as is mentioned in section 73H(1) of this 
Act is in effect, the arrestee,25

a copy of the interim order; and

(c)  serve on the creditor a copy of any order under subsection (4) above.”.

(4B) In section 7 (disposal of application for time to pay order), in subsection (4)(a), for “and 
the creditor” substitute “, the creditor and, where an arrestment such as is mentioned in 
section 73H(1) of this Act is in effect, the arrestee”.30

(5) In section 8 (effect of interim order on diligence)––

(a) in subsection (1)––

(i) before paragraph (a) insert—

“(za) to attach in execution of the decree any articles which have been attached 
by interim attachment;”;35

(ii) in paragraph (a), for “auction any articles which have been attached” 
substitute “give, in relation to any articles which have been attached, notice 
of an auction under section 27(4) of the Debt Arrangement and Attachment 
(Scotland) Act 2002 (asp 17)”;

(iii) after paragraph (a) insert—40

“(aa) to execute a money attachment;”;
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(iv) in paragraph (c), at the beginning insert “subject to subsection (1A) 
below,”; and

(v) for paragraph (d) substitute—

“(d) subject to subsection (1B) below, to register, under section 72(1)(c) of 
the 2006 Act, a notice of land attachment;5

(e) subject to subsection (1C) below, to apply, under section 118(1) of the 
2006 Act, for a residual attachment order.”; and

(b) after subsection (1) insert—

“(1A) Where the arrestment mentioned in subsection (1)(c) above is an arrestment 
such as is mentioned in subsection (1) of section 73H of this Act, while the 10

interim order is in effect—

(a) it shall not be competent to release funds under subsection (2) of that 
section; and

(b) the period during which the order is in effect shall be disregarded for the 
purposes of determining whether the period mentioned in subsection (3) 15

of that section has expired.

(1B) Where, before the interim order is made—

(a) a notice of land attachment is registered, it shall not be competent to take 
any steps other than—

(i) serving, under subsection (3) of section 72 of the 2006 Act, a copy 20

of that notice; and

(ii) registering, under subsection (4) of that section, a certificate of 
service; or

(b) a land attachment is created, it shall not be competent to make, under 
section 86(2) of the 2006 Act, an order granting a warrant for sale of the 25

attached land.

(1C) Where, before the interim order is made, a residual attachment order has been 
made, it shall not be competent—

(a) to take any steps other than serving, under section 121(1) of the 2006 
Act, a schedule of residual attachment; or30

(b) to make, under section 124(2) of the 2006 Act, a satisfaction order.”.

(6) In section 9 (effect of time to pay order on diligence)—

(za) in subsection (1)(b), after sub-paragraph (iv) insert—

“(v) a money attachment;

(vi) a land attachment;35

(vii) a residual attachment,”;

(a) in subsection (2), for paragraph (c) substitute—

“(c) where a notice of land attachment has been registered under section 72(1)(c) of 
the 2006 Act, shall make an order prohibiting the taking of any steps other 
than—40

(i) the serving, under subsection (3) of that section, of a copy of the notice; 
and

395



198 Bankruptcy and Diligence etc. (Scotland) Bill
Schedule 5—Minor and consequential amendments

(ii) the registration, under subsection (4) of that section, of a certificate of 
service;

(ca) where a residual attachment order has been made under section 120(2) of the 
2006 Act, shall make an order prohibiting the taking of any steps other than the 
serving, under section 121(1) of the 2006 Act, of a schedule of residual 5

attachment;

(cb) may make an order recalling an interim attachment;”;

(aa) after subsection (2) insert—

“(2A) While a time to pay order is in effect, it shall not be competent in respect of the 
debt—10

(a) to make, under section 86(2) of the 2006 Act, an order granting warrant 
for sale of attached land; or

(b) to make, under section 124(2) of the 2006 Act, a satisfaction order.”;

(b) in subsection (3)—

(i) after “If” insert “an interim attachment,” and15

(ii) for “or the recall of” substitute “, the recall of the interim attachment or”;

(c) in subsection (4)—

(zi) at the beginning insert “Subject to subsection (4A) below,”; and

(i) for “(2)(d) or (e)” substitute “(2)(cb), (d) or (e)”;

(ca) after subsection (4) insert—20

“(4A) Where, in relation to an arrestment such as is mentioned in subsection (1) of 
section 73H of this Act, the sheriff does not exercise the power conferred on 
him by subsection (2)(e) above to recall that arrestment, he shall make an 
order—

(a) prohibiting, while the time to pay order is in effect, the release of funds 25

under subsection (2) of section 73H of this Act; and

(b) providing that the period during which the time to pay order is in effect 
shall be disregarded for the purposes of determining whether the period 
mentioned in subsection (3) of that section has expired.”;

(d) in subsection (6), for “(2)(d) or (e)” substitute “(2)(cb), (d) or (e)”; 30

(da) in subsection (7), after paragraph (b) insert “; and

(c) where any order under subsection (4A) above is made in relation to an 
arrestment such as is mentioned in section 73H(1) of this Act is in effect, 
intimate that order to the arrestee.”; and

(e) in subsection (8)—35

(i) for paragraph (a) substitute—

“(a) to sell articles which have been attached (other than by virtue of section 
20(1) or 22(3) of the Debt Arrangement and Attachment (Scotland) Act 
(asp 17);”; and

(ii) in paragraph (b), at the beginning insert “to grant”.40

(7) In section 10 (variation and recall of time to pay order and arrestment)—
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(a) in subsection (1)(b), after “if” insert “an interim attachment,”; and

(b) in subsection (2), after “If” insert “an interim attachment,”.

(7A) In section 13 (saving of creditor’s rights and remedies), in the full-out words to 
subsection (2), for “poinding”, in any place where it occurs, substitute “attachment”.

(8) In section 87(2)(a) (warrant in extract decree to authorise diligence)—5

(a) after “arrestment” insert “, a land attachment, a residual attachment, a money 
attachment”; and

(b) after “executing the” insert “land attachment, residual attachment, money 
attachment or”.

(9) In section 104 (regulations), after “Regulations” insert “and orders”.10

(10) In section 105 (application to Crown)—

(a) the existing words become subsection (1);

(b) after “1947” insert “and subject to subsection (2) below”; and

(c) at the end insert—

“(2) Section 70B of this Act does not affect Her Majesty in Her private capacity as 15

an employer.”

(11) In section 106 (interpretation)—

(za) after the definition of “current maintenance”, insert—

““debt advice and information package” has the meaning given to it in 
section 47(4) of this Act;”;20

(a) after the definition of “employer”, insert—

““enactment” includes an Act of the Scottish Parliament and any 
enactment comprised in subordinate legislation under such an Act;”; and

(b) in the definition of “officer of court”, for the words from “a” where it first occurs 
to the end substitute “a judicial officer”.25

The Abolition of Domestic Rates etc. (Scotland) Act 1987 (c.47)

17 (1) Schedule 2 to the Abolition of Domestic Rates etc. (Scotland) Act 1987 is amended as 
follows.

(2) In paragraph 7(3) (diligences which can be used to recover community charge), after 
paragraph (a) insert—30

“(aa) a money attachment;”.

(3) In paragraph 8(1) (sheriff officer’s fees and outlays), after “attachment)” insert “and 
section 184(1) of the Bankruptcy and Diligence etc. (Scotland) Act 2006 (asp 00) 
(expenses of money attachment)”.

The Child Support Act 1991 (c.48)35

18 In section 38 of the Child Support Act 1991 (enforcement of liability orders by 
diligence)—

(a) in subsection (1)—
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(i) after paragraph (a) insert—

“(aa) for the Secretary of State—

(i) to charge the person to pay the appropriate amount; and

(ii) to execute, in respect of the person’s land, a land attachment;”; and

(ii) for the words from “and”, where it fifth occurs, to the end, substitute—5

“(c) for an inhibition.”; and

(b) for subsection (2) substitute—

“(2) In subsection (1)—

(a) the “appropriate amount” means the amount in respect of which the 
order was made, to the extent that it remains unpaid; and10

(b) in paragraph (aa), “land” has the same meaning as in section 71 of the 
Bankruptcy and Diligence etc. (Scotland) Act 2006 (asp 00).”.

The Social Security Administration Act 1992 (c.5)

19 In section 121B of the Social Security Administration Act 1992—

(a) in subsection (1) (diligences which can be used to recover unpaid contributions), 15

after paragraph (a) insert—

“(aa) a money attachment;”; and

(b) in subsection (4) (sheriff officer’s fees and outlays), after “attachment)” insert 
“and section 184(1) of the Bankruptcy and Diligence etc. (Scotland) Act 2006
(asp 00) (expenses of money attachment)”.20

The Local Government Finance Act 1992 (c.14)

20 (1) Schedule 8 to the Local Government Finance Act 1992 is amended as follows.

(2) In paragraph 2(3) (diligences which can be used to recover council tax etc.), after 
paragraph (a) insert—

“(aa) a money attachment;”.25

(3) In paragraph 4(1) (sheriff officer’s fees and outlays), after “attachment)” insert “and 
section 184(1) of the Bankruptcy and Diligence etc. (Scotland) Act 2006 (asp 00) 
(expenses of money attachment)”.

The Tribunals and Inquiries Act 1992 (c.53)

21 In Part II of Schedule 1 to the Tribunals and Inquiries Act 1992 (tribunals under the 30

supervision of the Scottish Committee of the Council on Tribunals), after paragraph 54A 
insert—

“Judicial Officers 54B. The disciplinary committee of the Scottish 
Civil Enforcement Commission constituted 
under paragraph 14 of Schedule 2 of the 35

Bankruptcy and Diligence etc. (Scotland) Act 
2006 (asp 00).”.
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The Proceeds of Crime (Scotland) Act 1995 (c.43)

22 In section 32 of the Proceeds of Crime (Scotland) Act (inhibition of property affected by 
restraint order or by interdict)—

(a) in subsection (1)—

(i) for the words “Lord Advocate, the Court of Session” substitute “prosecutor, 5

the court”;

(ii) in paragraph (a), for the words “Lord Advocate” substitute “prosecutor”; 
and

(iii) in paragraph (b), for the words from “have” to the end substitute “forthwith 
be registered by the prosecutor in the Register of Inhibitions.”; and10

(b) in subsection (5), for the words “Lord Advocate” substitute “prosecutor”.

The Criminal Procedure (Scotland) Act 1995 (c. 46)

22A In section 221 of the Criminal Procedure (Scotland) Act 1995 (fines: recovery by civil 
diligence), in subsection (1)(a)—

(a) for “the execution of an arrestment and the attachment of articles belonging to 15

him” insert—

“(i) the execution of an arrestment;

(ii) the attachment of articles belonging to him; and

(iii) the execution of a money attachment,”; and

(b) after “attachment”, where it second occurs, insert “or the money attachment”.20

The Finance Act 1997 (c.16)

23 In section 52 of the Finance Act 1997—

(a) in subsection (2) (diligences which can be used to recover certain taxes), after 
paragraph (a) insert—

“(aa) a money attachment;”; and25

(b) in subsection (3) (sheriff officer’s fees and outlays), after “attachment)” insert 
“and section 184(1) of the Bankruptcy and Diligence etc. (Scotland) Act 2006
(asp 00) (expenses of money attachment)”.

The Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)

24 In schedule 3 to the Ethical Standards in Public Life etc. (Scotland) Act (devolved 30

public bodies), after the entry “Scottish Children’s Reporter Administration”, insert—

“The Scottish Civil Enforcement Commission”.

The Water Industry (Scotland) Act 2002 (asp 3)

25 (1) Schedule 4 to the Water Industry (Scotland) Act 2002 is amended as follows

(2) In paragraph 2(3) (diligences which can be used to recover unpaid charges), after sub-35

paragraph (za) insert—
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“(zb) a money attachment;”.

(3) In paragraph 4(1), at the beginning insert “Without prejudice to section 39(1) of the 
Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17) (expenses of 
attachment) and section 184(1) of the Bankruptcy and Diligence etc. (Scotland) Act 
2006 (asp 00) (expenses of money attachment),”.5

The Scottish Public Services Ombudsman Act 2002 (asp 11)

25A In Part 2 of schedule 2 to the Scottish Public Services Ombudsman Act 2002 (Scottish 
public authorities), after paragraph 37 insert—

“37A The Scottish Civil Enforcement Commission”.

The Freedom of Information (Scotland) Act 2002 (asp 13)10

26 In schedule 1 to the Freedom of Information (Scotland) Act (public authorities within 
the meaning of section 3), after paragraph 80 insert—

“80A The Scottish Civil Enforcement Commission.”.

The Proceeds of Crime Act 2002 (c.29)

27 In section 123 of the Proceeds of Crime Act (inhibition of property affected by a 15

restraint order)—

(a) in subsection (1), for the words “Lord Advocate, the Court of Session” substitute 
“prosecutor, the court”;

(b) in subsection (3)—

(i) in paragraph (a), for the words “Lord Advocate” substitute “prosecutor”; 20

and

(ii) for paragraph (b) substitute—

“(b) must forthwith be registered by the prosecutor in the Register of 
Inhibitions”; and

(c) in subsection (7) , for the words “Lord Advocate” substitute “prosecutor”.25

The Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17)

28 (1) The 2002 Act is amended as follows.

(2) In section 10(3) (competence of attachment), for paragraphs (a) and (b) substitute—

“(a) the debtor has been charged to pay the debt;

(c) the period for payment specified in the charge has expired without 30

payment being made; and

(d) where the debtor is an individual, the creditor has, no earlier than 12 
weeks before taking any steps to execute the attachment, provided the 
debtor with a debt advice and information package.”.

(3) In section 11 (articles exempt from attachment)—35

(a) in subsection (1), after paragraph (d) insert—

“(e) any money.”; and

400



Bankruptcy and Diligence etc. (Scotland) Bill 203
Schedule 5—Minor and consequential amendments

(b) after subsection (2) insert—

“(3) In subsection (1)(e) above, “money” has the same meaning as in section 162 of 
the Bankruptcy and Diligence etc. (Scotland) Act 2006 (asp 00).”.

(4) In section 14 (procedure for attachment of articles kept outwith dwellinghouses), for 
“19” substitute “19A”.5

(5) In section 15, the title to that section becomes “Valuation”.

(6) In section 28(1)(b) (restriction on alteration of arrangements for auctions), for “19” 
substitute “19A”.

(7) In section 32 (report of auction)—

(a) in subsection (2)(a), after sub-paragraph (iii) insert—10

“(iiia)any sums paid by the debtor to account of the sum recoverable;”; 
and

(b) in subsection (4), for the words from “Court” to the end substitute “Scottish Civil 
Enforcement Commission under section 58(1)(b) of the Bankruptcy and Diligence 
etc. (Scotland) Act 2006 (asp 00).”.15

(8) In section 33 (audit of report of auction)—

(a) in subsection (7), for the words from “providing” to the end substitute—

“(a) giving—

(i) the debtor;

(ii) the creditor; and20

(iii) any third party who claims ownership (whether alone or in 
common with the debtor) of any attached article,

an opportunity to make representations; or

(b) holding a hearing.”; and

(b) in subsection (8), for “debtor” substitute “persons mentioned in subsection (7)(a) 25

above.”.

(8A) In section 34 (articles belonging to third parties), in subsection (1)(b)(ii), for “so 
satisfied” substitute “satisfied that the claim is valid”.

(9) In section 40 (recovery from debtor of expenses of attachment)—

(a) in subsection (3)—30

(i) in paragraph (a), for “9(2)(a), (d) or (e)” substitute “9(2)(d) or (10)(b)”; and

(ii) in paragraph (c), for “presentation of a petition for an administration order” 
substitute “appointment of an administrator”; and

(b) in subsection (4)(b), for “administration order” substitute “appointment”.

(10) In section 41(2)(a) (ascription of sums recovered by attachment), after sub-paragraph (i) 35

insert—

“(ia) any previous interim attachment the expenses of which are 
chargeable against and recoverable from the debtor under section 
9P(1)(a) of this Act;”.
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(11) In section 45 (interpretation of Parts 2, 3 and 4 of that Act), in the definition of “officer”, 
for the words from “the” where it first occurs to the end substitute “a judicial officer
appointed by a creditor”.

(12) In section 60(2) (application of the Act to sequestration for rent and arrestment) for the 
words “such a” substitute “the landlord’s”.5

(13) In schedule 1, in paragraph 1, before “2” insert “1A,”.

The Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)

29 In schedule 2 to the Public Appointments and Public Bodies etc. (Scotland) Act (the 
specified authorities to which the Commissioner for Public Appointments in Scotland’s 
code of practice applies), after the entry “Scottish Children’s Reporter Administration”, 10

insert—

“Scottish Civil Enforcement Commission”.

The Finance Act 2003 (c.14)

30 In paragraph 3(2) of Schedule 12 to the Finance Act 2003 (diligences which can be used 
to recover stamp duty land tax), after sub-paragraph (a) insert—15

“(aa) a money attachment;”.

The Civil Partnership Act 2004 (c.33)

31 In section 103(6) of the Civil Partnership Act 2004 (warrant to enter premises), for 
“messenger-at-arms or sheriff officer” substitute “judicial officer”.>
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SCHEDULE 6
(introduced by section 203)

REPEALS AND REVOCATION

PART 1

REPEALS5

Enactment Extent of repeal

10

15

20

25

30

Decrees in Absence Act 1584 (c.10) 
(Act of the Parliaments of Scotland)

Ejection Caution Act 1594 (c.27) 
(Act of the Parliaments of Scotland)

Arrestments Act 1617 (c.17) (Act of 
the Parliaments of Scotland)

Diligence Act 1621 (c.6) (Act of the 
Parliaments of Scotland)

Adjudication Act 1621 (c.7) (Act of 
the Parliaments of Scotland)

Diligence Act 1661 (c.344) (Act of 
the Parliaments of Scotland)

Minority Act 1663 (c.4) (Act of the 
Parliaments of Scotland)

Adjudications Act 1672 (c.45) (Act 
of the Parliaments of Scotland)

Debtors (Scotland) Act 1838 (c.114)

Hypothec Amendment (Scotland) 
Act 1867 (c.42)

Titles to Land Consolidation 
(Scotland) Act 1868 (c.101)

The whole Act.

The whole Act.

The whole Act.

The whole Act.

The whole Act.

The whole Act.

The whole Act.

The whole Act.

Section 17.

Section 22.

The whole Act.

In section 3, in the definition of the “deed” and 
“conveyance”, the words “of adjudication for debt, 
and” and the words “whether for debt or 
implement,”.

In section 62, the words “, whether for debt or”, in 
both places where they occur.

In section 129, the words “, whether for debt or”, 
in both places where they occur.
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Enactment Extent of repeal

  5

10

15

20

25

30

35

Hypothec Abolition (Scotland) Act 
1880 (c.12)

Judicial Factors (Scotland) Act 1889 
(c.39)

Heritable Securities (Scotland) Act 
1894 (c.44)

Sheriff Courts (Scotland) Act 1907 
(c.51)

Conveyancing (Scotland) Act 1924 
(c.27)

Execution of Diligence (Scotland)
Act 1926 (c.16)

Public Registers and Records 
(Scotland) Act 1948 (c.57)

Reserve and Auxiliary Forces 
(Protection of Civil Interests) Act 
1951 (c.65)

Taxes Management Act 1970 (c.9)

Sheriff Courts (Scotland) Act 1971
(c.58)

Prescription and Limitation 
(Scotland) Act 1973 (c.52)

In section 159, the words “for debt or in security 
or”.

Schedules PP and RR.

The whole Act.

In section 11A(2), the words “Court or”; and in 
paragraph (a), the word “permanent”.

Sections 3, 6 and 7.

Schedules A to C

In section 5(4), the words “actions of adjudication 
save in so far as now competent and”.

In section 29, the words “of a warrant of 
sequestration for rent, or”.

In section 40, the word “officers,”.

In section 44, subsection (1); and in subsection 
(2), in paragraph (a)(i), the words “and 
Adjudications”, and paragraph (b).

Section 1.

Section 4.

In section 5, the words from “a law agent” to the 
end.

In section 1(2), the words “and Adjudications”.

Section 8(2)(e).

In section 64(1), the words “poinding, 
sequestration for rent, or”.

In section 35(1)(b), the words “and actions of 
sequestration for rent” and the words “or the rent 
in respect of which sequestration is asked,”.

Section 1(4).
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Enactment Extent of repeal

  5

10

15

20

25

30

35

Land Registration (Scotland) Act 
1979 (c.33)

Sale of Goods Act 1979 (c.54)

Rent (Scotland) Act 1984 (c.58)

Family Law (Scotland) Act 1985 
(c.37)

Bankruptcy (Scotland) Act 1985 
(c.66)

In section 6(1)(c), the words “and Adjudications”.

In section 12(3)(k), the words “and 
Adjudications”.

In section 62(5), the words “or sequestration for 
rent”.

Section 110.

Section 19.

In section 1A, in subsection (1)(b)(ii), the words 
“under paragraph 5(1)(e) of Schedule 5 to this 
Act”; and in subsection (3)(c), the word 
“permanent”.

Section 2(4).

In section 3, the word “permanent” in each place 
where it occurs.

In section 4, the words “(other than one to which 
Schedule 2 to this Act applies)”; and the word 
“permanent”.

In section 5, in subsection (4A), the word 
“permanent”; in subsection (7), paragraph (a); and 
in subsection (8)(a), the words “or concurs in a 
petition by the debtor”.

In section 7(1), in paragraph (c), sub-paragraphs 
(iii), (iv) and (v); and the words ““confiscation 
order””, where they second occur.  

In section 8, in subsection (1)(a), sub-paragraph 
(i); in subsection (5), the words “, or the 
concurring in,”; and in subsection (6), the words 
“or concurring” and “or concur”.

Section 12(1A).

In section 13(2)(b), the words “in the 
sequestration”.

In section 14, in subsection (1)(a), the words “and 
adjudications”; in subsection (2) the words “and of 
a citation in an adjudication”; in subsection (3)(a), 
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Part 1—Repeals

Enactment Extent of repeal

  5

10

15

20

25

30

35

the words “, or by virtue of paragraph 11 of 
Schedule 4 to,”; in subsection (4), the word 
“permanent” and the words “and adjudications”; 
and subsection (5).

In section 15, in subsection (3), the words “or a 
creditor concurring in the petition for 
sequestration”; in subsection (5)(a), the words 
“and adjudications”; in subsection (6), the word 
“interim”; and in subsection (8)(a), the words from 
“permanent”, where it first occurs, to “interim”.

In section 16, in subsection (1)(b), the words 
“interim trustee, the permanent”; and in subsection 
(2), the words “interim trustee or permanent”.

In section 17(8), in paragraph (a), the words “and 
adjudications”; and in paragraph (b)(ii), the word 
“permanent”.

Section 18(2)(g).

In section 19, in subsection (1), the word 
“interim”, where it second occurs; and in 
subsections (2) to (4), the word “interim”, in each 
place where it occurs.

In section 20, the word “interim”, in each place 
where it occurs; and subsections (4) and (5).

In section 20A, the words “interim” and “21 or”.

In section 21A, in subsection (1), the word 
“interim”, where it second occurs; in subsections 
(2) to (7), the word “interim”, in each place where 
it occurs; and subsection (9).

In section 21B, in subsection (1), the word 
“interim”, where it first occurs and paragraph (b) 
and the word “and” immediately preceding that 
paragraph; and subsection (2).

In section 22, the word “interim”, in each place 
where it occurs; and in subsection (5)(b)(ii), the 
words “or permanent trustee”.

In section 23, the word “interim”, in each place 
where it occurs.

In section 24, in subsection (2), the word 
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Enactment Extent of repeal

  5

10

15

20

25

30

35

40

“permanent”, where it third and fourth occurs; and 
in subsection (4)(b), the words from “who” to the 
end.

In section 25, in subsection (6), paragraph (a) and 
the word “and” immediately following that 
paragraph; and in paragraph (b), the words “where 
he is not the same person as the interim trustee,” 
and the word “permanent”.

Section 25A.

In section 26, in subsection (2)(b), the words 
“(unless the interim trustee has himself become 
the permanent trustee)”; and in subsection 
(3)(b)(i), the words “(except where the interim 
trustee has himself become the permanent 
trustee)”.

In section 26A, in subsection (2), the word 
“interim”, where it second occurs; and in 
subsections (4), (5) and (7), the word “interim”, in 
each place where it occurs.

Section 27(7).

In sections 28 to 30, the word “permanent”, in 
each place where it occurs.

In section 31, in subsection (1), the words “in the 
permanent trustee” and paragraphs (a) and (b) and 
the word “; and” immediately preceding them; in 
subsection (2), the words “(reserving any effect of 
such inhibition on ranking)”; and in subsections 
(2) to (7) and (10) the word “permanent”, in each 
place where it occurs.

In section 31A(2) (as inserted by paragraph 15 of 
Schedule 11 to the Proceeds of Crime Act 2002 
(c.29)), the word “permanent”.

In section 31B, in subsection (1), the word “and” 
following paragraph (a); and in subsection (2), the 
word “permanent”

In sections 31C to 36C and 36E to 47, the word 
“permanent”, in each place where it occurs.

In section 37, subsection (1)(a); in subsection (2), 
the word “which” and the words “shall be 
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Schedule 6—Repeals and revocation
Part 1—Repeals

Enactment Extent of repeal

  5

10

15

20

25

30

35

40

Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1985
(c.73)

Insolvency Act 1986 (c.45)

Debtors (Scotland) Act 1987 (c.18)

(b), the words “interim or permanent”.

In sections 69 and 70, the word “permanent”, in 
each place where it occurs.

In section 73(1), the definition of “permanent 
trustee”.

In section 75, in subsection (4), the words “by the 
permanent trustee”; in subsection (5), paragraph 
(b); in subsection (7), the word “permanent”; and
in subsection (11), the words from “permanent”, 
where it first occurs, to “interim”.

In Schedule 1, the word “permanent”, in each 
place where it occurs.

In Schedule 4, in paragraph 1(1), the word 
“permanent”, where it second occurs; in paragraph 
2, the word “permanent”; in paragraph 4, the word 
“permanent”, where it first occurs;  in paragraph 9, 
in sub-paragraphs (1) and (1A), the word 
“permanent”, in each place where it occurs; in 
paragraph 12, the word “permanent”, in both 
places where it occurs; in paragraph 17, in sub-
paragraphs (1), (3) and (4), the word “permanent”, 
in each place where it occurs; and in paragraph 18, 
in sub-paragraphs (3) and (4), the word 
“permanent”, in each place where it occurs.

In Schedule 5, in paragraph 2(1), the words “and 
adjudications”; and in paragraph 4, sub-paragraphs 
(b)(ii) and (d). 

In Schedule 6, the word “permanent”, in each 
place where it occurs (including the occurrence in 
the italic cross-heading preceding paragraph 7); 
and in paragraph 11(2), the words “the interim 
trustee or, as the case may be,”.

In Schedule 7, in paragraph 25(a), the words 
“interim or permanent”.

In section 8(7), the words “and Adjudications”.

In section 185(2)(d), the word “permanent”.

Section 2(1)(b)(iv).
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BANKRUPTCY AND DILIGENCE ETC. (SCOTLAND) 
BILL

[AS AMENDED AT STAGE 2] 

——————————

REVISED EXPLANATORY NOTES 

CONTENTS 

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised 
Explanatory Notes are published to accompany the Bankruptcy and Diligence etc. (Scotland) Bill 
as amended at Stage 2. 

A supplementary Financial Memorandum is printed separately as SP Bill 50A–FM.  A Policy 
Memorandum is printed separately as SP Bill 50–PM. 

SP Bill 50A–EN 1 Session 2 (2006) 
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EXPLANATORY NOTES 

INTRODUCTION

2. These Revised Explanatory Notes have been prepared by the Scottish Executive in order 
to assist the reader of the Bill and to help inform debate on it.  They do not form part of the Bill 
and have not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL 

4. There have been three main Executive consultations in respect of the provisions of this 
Bill:

the first consultation paper on diligence reform was Enforcing Civil Obligations in 
Scotland (the “ECOS consultation”), published on 22 April 2002, and an analysis of 
the 68 consultation responses was published on 8 November 2002; 

the first consultation paper on bankruptcy reform was Personal Bankruptcy Reform 
in Scotland: a modern approach (the “Bankruptcy consultation”), published on 
19 November 2003, and an analysis of the 84 responses was published during March 
2004; and 

the last main consultation paper was Modernising Bankruptcy and Diligence in 
Scotland: draft Bill and Consultation (the “Bill consultation”), published on 2 July 
2004, including a draft Bill, and details of the 81 responses were published during 
March 2005. 

5. The Bill is in 17 Parts: 

Bankruptcy;

Floating charges; 

Enforcement; 

Land attachment and residual attachment; 

Inhibition;

Diligence on the dependence; 

Interim attachment; 

Attachment of money; 

Diligence against earnings; 

Arrestment in execution and action of furthcoming; 

Maills and duties, sequestration for rent, and landlord’s hypothec; 
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Summary warrants, time to pay and charges to pay; 

Amendments of the Debt Arrangement and Attachment (Scotland) Act 2002; 

Admiralty actions and arrestment of ships; 

Actions for removing from heritable property; 

Disclosure of information; and 

General and miscellaneous. 

6. There are 6 schedules containing:  

minor and consequential amendments of the Bankruptcy (Scotland) Act 1985 (the 
“1985 Act”) made in consequence of Part 1 of the Bill; 

provisions relating to the Scottish Civil Enforcement Commission; 

provisions on expenses of money attachment; 

provisions relating to admiralty actions and  arrestment of ships; 

minor and consequential amendments; and  

repeals and revocations. 

COMMENTARY

PART 1 – BANKRUPTCY 

Duration of bankruptcy 
Section 1 – Discharge of debtor 

7. This section provides for the reduction of the automatic bankruptcy period from 3 years 
to 1 year by amending section 54 of the 1985 Act. It also gives Scottish Ministers the power to 
change that period by regulations subject to the negative resolution procedure of the Scottish 
Parliament.  The title of section 54 has been changed to reflect the abolition of the 3-year period. 

8. Transitional provisions are required to deal with individuals who have already been 
sequestrated when this section is commenced but have not yet been discharged.  Section 202 of 
the Bill contains a power to make transitional provisions in consequence of provisions in the 
Bill.  Our intention is that the transitional measures will provide that the date of discharge will be 
1 year from the date of commencement of section 1 or earlier if the 3-year period is due to end 
before that date. 

Bankruptcy restrictions orders and undertakings 
Section 2 – Bankruptcy restrictions orders and undertakings 

9. This section inserts new sections 56A to 56J into the 1985 Act which introduce 
bankruptcy restrictions orders (BROs) and bankruptcy restrictions undertakings (BRUs).  
Currently all undischarged bankrupts are subject to a number of restrictions and disqualifications 
for the period up to discharge.  BROs and BRUs are a way of imposing particular restrictions on 
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debtors for a particular period after discharge depending on the debtor’s conduct in relation to 
the bankruptcy. 

New section 56A – Bankruptcy restrictions order 
10. Section 2 inserts new section 56A into the 1985 Act which provides that an application 
for a BRO can be made only if the debtor is a natural person.  The BRO and BRU regime does 
not apply to partnerships and limited liability partnerships.  The application can be made only by 
the Accountant in Bankruptcy (the AiB) and is made to a sheriff. 

New section 56B – Grounds for making order 
11. Section 2 inserts section 56B into the 1985 Act which details the kinds of conduct the 
sheriff has to take account of when deciding whether to grant an application for a BRO.  The 
conduct of the debtor both before and after the date of sequestration can be taken into account.   
The sheriff is to take into account factors including possible gratuitous alienations and unfair 
preferences.  In addition to taking account of gratuitous alienations and unfair preferences within 
the meaning of those terms as defined in the 1985 Act, the sheriff can consider any alienation or 
preference which is challengeable under common law. 

New section 56C – Application of section 67(9) 
12. Section 2 inserts section 56C into the 1985 Act which provides the sheriff with the power 
to apply section 67(9) of that Act to the debtor during the time the BRO is in force.  Section 
67(9) states that a debtor, who has obtained credit in excess of £500 in a single transaction, 
without informing the lender of the debtor’s status as an undischarged bankrupt or as someone 
subject to a BRO or BRU made in England and Wales, will have committed an offence.  This 
offence will also apply to any debtor who, over a number of transactions, obtains any amount of 
credit above a maximum level of £1000.  The effect of section 56C is to apply these restrictions 
to a debtor subject to a BRO made in Scotland under section 56A. 

New section 56D – Timing of application for order 
13. Section 2 inserts section 56D into the 1985 Act which details the time limits within which 
an application for a BRO can be made.  The application must be made after the date of 
sequestration and before the date of the debtor’s discharge from bankruptcy.  Any applications 
submitted after the date of the debtor’s discharge will be allowed only with the sheriff’s 
permission. 

New section 56E – Duration of order and application for annulment 
14. Section 2 inserts section 56E into the 1985 Act which provides details of the start and end 
dates of any BRO.  Section 56E(2) states that the minimum time a BRO can run is 2 years and 
the maximum time is 15 years from the date of the order.  Section 56E(3) provides that the 
sheriff may annul or vary a BRO if the debtor applies for it.  No provision is made for the 
grounds on which a sheriff may annul or vary a BRO, it is left to the sheriff to consider whether 
such action is appropriate in all the circumstances. 
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New section 56F – Interim bankruptcy restrictions order 
15. Section 2 inserts section 56F into the 1985 Act.  Section 56F(1) to (3) provide for interim 
BROs.

16. Interim BROs can be made by the sheriff at any time between making an application for a 
full BRO and the decision on the application for the full BRO.  The sheriff would have to be 
satisfied that based on the case presented by the AiB the full BRO application is likely to be 
successful and that making an interim order is in the public interest. 

17. Section 56F(4) to (6) provide for the effect and duration of an interim order.  An interim 
order has effect as if it was a full BRO and restrictions will apply on the making of the interim 
BRO.  Where an interim order is followed by a full BRO, the duration of the full order set out 
under section 56E starts from the date the interim order was made. 

New section 56G – Bankruptcy restrictions undertaking 
18. Section 2 inserts section 56G into the 1985 Act which provides for bankruptcy 
restrictions undertakings (BRUs).  A BRU is an agreement between the debtor and the trustee 
whereby the debtor is bound by specified restrictions without the need for an application to the 
sheriff.  BRUs can last for the same length of time as BROs and have the same force and effect. 

New section 56GA – Bankruptcy restrictions undertakings: application of section 67(9) 

19. Section 2 inserts section 56GA into the 1985 Act, which provides for section 67(9) of the 
1985 Act to apply to a debtor who is subject to a BRU if the debtor has specified in the 
undertaking that it is to apply and the Accountant in Bankruptcy has approved the undertaking 
on those terms.  Section 67(9) states that a debtor, who has obtained credit in excess of £500 in a 
single transaction, without informing the lender of the debtor’s status as an undischarged 
bankrupt or as someone subject to a BRO or BRU made in England and Wales, will have 
committed an offence.  This offence will also apply to any debtor who, over a number of 
transactions, obtains any amount of credit above a maximum level of £1000.  The effect of 
section 56GA is to apply these restrictions to a debtor subject to a BRU entered into Scotland 
under section 56G. 

New section 56H – Effect of recall of sequestration 

20. Section 2 inserts section 56H into the 1985 Act which addresses what will happen to a 
BRO or BRU that is in force when a debtor’s sequestration is recalled.  The sheriff has discretion 
to recall any BRU or BRO in place.  If the sheriff does not recall the BRO or BRU, the debtor 
has 28 days to appeal.  After a sequestration has been recalled no new BRO or BRU can be made 
even if, in the case of a BRO, an application had been made and was pending before the sheriff. 

New section 56J – Effect of discharge on approval of offer of composition 
21. Section 2 inserts section 56J into the 1985 Act which provides for the continuation of a 
BRO or BRU if a debtor obtains a discharge by way of an offer of composition.   
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22. Section 2(2) extends the existing supervisory functions of the AiB to include supervision 
of BRUs and BROs. 

Effect of bankruptcy restrictions orders and undertakings 
Section 3 – Disqualification from being appointed as receiver 

23. This section extends the restriction on those who are allowed to be a receiver, to include 
those debtors who are subject to a BRO or BRU made under the new provisions in the 1985 Act 
or under the equivalent regime in England and Wales. 

Section 4 – Disqualification for nomination, election and holding office as member of local 
authority

24. This section extends the restriction on those who are allowed to hold office as a member 
of a local authority, by inserting section 31(1)(ba) into the Local Government Scotland Act 1973, 
to include those debtors who are subject to a BRO or BRU made under the 1985 Act or under the 
equivalent regime in England and Wales. 

Section 5 – Orders relating to disqualification 

25. This section inserts new section 71B into the 1985 Act which gives the Scottish Ministers 
power to make an order that can modify or amend the effect of a provision which restricts or 
prevents debtors (or particular categories of debtors) from holding particular offices or positions 
or from being members of particular bodies or groups.  Such provisions are given the label 
“disqualification provisions”.  One of the things which an order under section 71B can do is 
extend a disqualification provision to persons subject to a BRO or BRU.  Orders under section 
71B are subject to the affirmative resolution procedure of the Scottish Parliament. 

The trustee in the sequestration 
Section 6 – Amalgamation of offices of interim trustee and permanent trustee 

26. This section amends sections 2 and 3 of the 1985 Act.  It has the effect, when read 
together with the repeal of section 2(4) of the 1985 Act (see Part 1 of schedule 6 to this Bill), that 
in a sequestration where an interim trustee has been appointed, he or she is no longer required to: 

(a) ascertain the reasons for and circumstances surrounding the insolvency; or 

(b) ascertain the state of the debtor’s liabilities and assets. 

27. Those functions will instead be carried out by the trustee in sequestration who is 
appointed when sequestration is awarded and who combines the roles of the interim trustee and 
permanent trustee from that point.  The new style trustee replaces the old style interim trustee 
and permanent trustee as a result of this section. 

28. The interim trustee now has the sole function of safeguarding the debtor’s estate pending 
a decision on the award of sequestration.  The interim trustee can now be in place only for the 
short period between the creditor presenting the petition for sequestration and the award of (or 
refusal to award) sequestration. 
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29. The interim trustee is obliged to co-operate with the Accountant in Bankruptcy and 
supply whatever information the AiB may need to carry out the AiB’s functions (in particular the 
AiB has a general supervisory function in relation to all interim trustees (see section 1A(1)(a)(i) 
of the 1985 Act)).  This condition applies to both interim trustees who are in office and who have 
left office, either because the case was dismissed or another trustee has replaced them.  If an 
interim trustee’s obligation under this provision was extinguished after they left office, the AiB’s 
ability to supervise and investigate the way in which a sequestration was managed would be 
restricted.  The AiB would not be able to rely on getting information from an interim trustee 
unless they remained in office.  

30. Subsection (3) provides for all references to interim trustees and permanent trustees in 
other legislation to be read as references to the new style trustee in sequestration unless it is clear 
from the context that a reference to the interim trustee should continue to be a reference to the 
new style of interim trustee. 

Section 7 – Repeal of trustee’s residence requirement 

31. Section 7 removes the requirements in sections 2(3)(a) and 24(2)(d) of the 1985 Act that 
all trustees must live within the jurisdiction of the Court of Session. 

Section 8 – Duties of trustee 

32. Subsection (1) inserts new subsections (3A), and (8) into section 3 of the 1985 Act.  Sub-
section (3A) clarifies that the trustee has a duty to report any behaviour of the debtor to the 
Accountant in Bankruptcy, if the trustee considers that the behaviour would merit a bankruptcy 
restrictions order or undertaking.  Subsection (8) qualifies the responsibility of the trustee to 
adhere to some of the requirements of sections 3.  The trustee is now given leeway to depart 
from the requirements of section 3 if the trustee thinks that is in the best interests of the creditors 
and would be financially beneficial to the estate. 

33. In a similar vein, subsection (2) inserts new subsection (9) into section 39 of the 1985 Act 
which provides that the trustee need not do anything permitted by section 39 nor comply with the 
requirements about realising secured property unless that is in the best interests of the creditors 
and would be financially beneficial to the estate. 

34. This section, by inserting section 49(2A) into the 1985 Act, also imposes an obligation on 
the trustee to circulate details of the creditors’ claims and the amount accepted to the debtor and 
all known creditors. 

Section 9 – Grounds for resignation or removal of trustee 

35. This section deals with the reasons for which an interim trustee or a trustee can resign or 
be removed from office.   

36. Subsection (1) makes amendments to section 13 of the 1985 Act removing the interim 
trustee’s right to resign “for any reason whatsoever”.  The interim trustee must now be incapable 
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of acting, as defined by section 1(6) of the Adults with Incapacity (Scotland) Act 2000 (asp 4), or 
be incapacitated in some other way. 

37. Subsection (2) inserts words into section 28(1) of the 1985 Act making it clear that the 
trustee in sequestration continues to be permitted to resign if he or she is unable for any reason to 
act as trustee. 

Section 10 – Termination of interim trustee’s functions 

38. This section inserts new sections 13A and 13B into the 1985 Act which provide for the 
termination of an interim trustee’s functions when a sequestration petition is dismissed or 
sequestration is awarded and someone other than the interim trustee is appointed as trustee in 
sequestration.  The interim trustee must submit his accounts along with any claim for 
remuneration to the AiB for audit (this does not apply under section 13B where the AiB is the 
interim trustee).  The interim trustee is also obliged to circulate copies of them to the debtor, the 
creditors and the new trustee.  All of these people are permitted to appeal to the sheriff against 
the AiB determination. 

39. The sheriff is obliged to make a determination of who is liable for the fees and outlays of 
the interim trustee appointed under section 2(5) of the 1985 Act with the determination of that 
amount to be by AiB, whose decision is final. 

40. The amendments of the 1985 Act made by schedule 1 to this Bill mean that there would 
be no mechanism for discharging interim trustees, within the new meaning of that term.  Sections 
13A(6) to (11) provide that mechanism.   

41. Sub-sections (11), (11A), (11B) and (11C) of section 13A clarify what happens when the 
AiB grants, or refuses to grant, a discharge to an interim trustee.  The debtor, the creditors, the 
interim trustee or the new trustee can appeal against the decision of the AiB.  If the appeal is 
successful the sheriff can order the AiB to either issue a certificate of discharge that has been 
refused, or withdraw one that has been granted. 

42. New section 13B of the 1985 Act is similar to section 13A but caters for the case where 
the AiB was the interim trustee but does not become the replacement trustee when sequestration 
is awarded.

Section 11 – Statutory meeting and election of trustee 

43. An interim trustee, other than the AiB, is currently obliged to call a statutory meeting of 
creditors within 90 days of the date of sequestration.  Subsections (1) and (2) repeal section 21 
and amend section 21A of the 1985 Act so that this will now be optional for all trustees. 

44. Subsections (4) and (5), combined with various amendments made by schedule 1, make 
alterations to the 1985 Act dealing with the process of voting for a trustee when a statutory 
meeting is called.  Under the new process the creditors can vote to retain the trustee in 
sequestration who was appointed on the award being made or they can vote to replace that 
person with a new trustee in sequestration. 
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Section 12 – Replacement of trustee acting in more than one sequestration 

45. Currently, the AiB must make applications for each case and in every sheriff court in 
which the insolvency practitioner was appointed as trustee, when that trustee is no longer 
qualified to act.  This section inserts a new section 28A into the 1985 Act which simplifies this 
procedure to allow the AiB to make one application, to the Court of Session, covering all cases 
and seeking a court order filling the vacated offices of the original trustee with a new trustee. 

46. An Act of Sederunt may provide that intimation of the appointment of a new trustee 
under section 28A is made to the sheriff who awarded the sequestration or to the sheriff to whom 
it is transferred.  

Section 13 – Requirement to hold money in interest bearing account 

47. Section 43 of the 1985 Act provides that monies received by a trustee must be deposited 
in an appropriate bank or institution, as defined in section 73(1) of the Act.  This section 
introduces a requirement for monies to be deposited in an interest bearing account.

Debtor applications 
Section 14 – Debtor applications 

48. Subsection (1) extends section 1A of the 1985 Act to add administering debtor 
applications for sequestration to the other functions of the AiB.

49. A “debtor application” is the name given to the new process by which a debtor applies to 
the AiB for his or her estate to be sequestrated.  This replaces the current process where a debtor 
has to petition the court.  Creditors seeking sequestration of a debtor’s estate will continue to 
have to petition the sheriff. 

50. Subsections (2) to (8) make a number of amendments of the 1985 Act setting up the 
procedure for debtor applications. 

51. Subsection (2) inserts new subsections (1A) to (1C) into section 2 of the 1985 Act giving 
the AiB power to appoint a trustee in sequestration following a debtor application or deeming the 
AiB to be the trustee if no-one else is appointed.  In a case where the debtor meets the criteria for 
being a low income low asset debtor (under new section 5A of the 1985 Act) subsection (1C) 
provides that the AiB is to be the trustee. 

52. Subsections (3)(a) and (4) make amendments setting out who can make debtor 
applications and who must proceed by petition to the sheriff. 

53. Subsection (3)(b) inserts new section 5(4B) and (4C) into the 1985 Act giving the 
Scottish Ministers power to make regulations setting out the form of debtor applications and 
setting the fees that the AiB may charge in relation to those applications. 
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54. Subsection (5) inserts new section 6B into the 1985 Act which provides that a debtor 
making a debtor application has to state whether the debtor’s main place of business is in the UK 
or elsewhere in the EU or whether the debtor has an establishment in the UK or elsewhere in the 
EU.  If the debtor is already subject to proceedings elsewhere in the EU and those proceedings 
are regarded under EU law as main proceedings for insolvency then the debtor has to send a 
copy of the debtor application to the person in charge of those proceedings. 

55. Subsection (6) inserts new section 8A into the 1985 Act which makes provision for 
debtor applications in similar terms to the provisions relating to petitions in section 8 of that Act. 

56. Subsection (7) makes amendments to section 9 of the 1985 Act.  It provides that the AiB 
may determine debtor applications from debtors who live in Scotland, have an established place 
of business in Scotland or, if the debtor is not a natural person, who were constituted under Scots 
law and carried on business in Scotland at any time.  

Section 14A – Debtor applications by low income, low asset debtors 

57. Subsection (1) of this section inserts (into section 5(2B)(c) of the 1985 Act) an additional 
criteria under which a debtor can apply to the AiB for sequestration.  The new criteria is that the 
debtor meets the conditions listed in new section 5A of the 1985 Act (note that the debtor will 
still have to satisfy the conditions in paragraphs (a) and (b) of subsection (2B) in addition to the 
new criteria). 

58. Subsection (2) inserts new section 5A into the 1985 Act which sets out the conditions 
under which the new criteria in section 5(2B)(c) will be met.  The conditions are set out in 
subsections (2) to (4) of section 5A and generally relate to the debtor having a low level of 
income and a minimal amount of assets.  Subsection (5) of section 5A gives the Scottish 
Ministers the power to make regulations setting out what income and assets are to be included 
and how they are to be determined for the purposes of subsections (2) to (4).  It also provides the 
power to add further conditions to section 5A and to vary or remove those further conditions.  
The power in subsection (5) is subject to the affirmative resolution procedure of the Scottish 
Parliament (see new section 72(2) and (3) of the 1985 Act as inserted by section 29A of the Bill). 

Jurisdiction 
Section 15 – Sequestration proceedings to be competent only before sheriff 

59. This section provides for the removal of the jurisdiction of the Court of Session in respect 
of sequestration proceedings.  All petitions for sequestration, appeals against a refusal to award 
sequestration and petitions for recall of sequestration will now be heard by the sheriff.  Actions 
of reduction and suspension in relation to a sequestration will continue to be dealt with by the 
Court of Session.

60. There are a number of amendments of the 1985 Act contained in schedule 1 which are 
consequential on the changes made by this section. 
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Income received by debtor after sequestration 
Section 16 – Income received by debtor after sequestration 

61. This section amends section 32 of the 1985 Act introducing income payment orders 
(IPOs) and income payment agreements (IPAs).  An IPO is an order requiring the debtor to pay 
to the trustee a proportion of any income the debtor receives after the award of sequestration.  
The order may require a third party to pay income due to the debtor straight to the trustee 
instead.  It must be applied for by the trustee before the date of the debtor’s discharge.  It can run 
for a maximum period of 3 years and the application must state what period is being applied for.  
Debtors may be subject to criminal penalties if they default on payments (see new subsection 
(2ZA) of section 32). 

62. An IPA is a formal written agreement between the debtor and the trustee in the same 
terms as an IPO but without the requirement of court involvement and without the possibility of 
criminal sanctions for defaulting (see new subsection (4DA) of section 32). 

Debtor’s home and other heritable property 
Section 17 – Debtor’s home and other heritable property 

63. Subsection (1) amends section 32 of the 1985 Act by inserting new subsections (9A) and 
(9B) into that section.  Subsection (9A) provides that, when a trustee gives heritable property 
back to a debtor, written notification by the trustee is evidence that the debtor is now the owner 
of the property.  Subsection (9B) provides that the trustee must register the notice of 
abandonment in the Land Register or the Register of Sasines if title to the abandoned property is 
already registered in one of those registers.

64. Subsection (2) inserts new section 39A into the 1985 Act which has the effect of 
providing for the ownership or other right in a debtor’s family home, which is part of the 
sequestrated estate, to be returned to the debtor if the trustee has not taken any action in relation 
to that property within 3 years of the date of sequestration.  If the trustee discovers the interest in 
the property at a later date, the 3-year period runs from the date the trustee became aware of the 
property.

65. Subsection (3) of section 39A lists the types of action the trustee may take which would 
prevent the home being returned to the debtor.  The Scottish Ministers may modify that list by 
regulations.

66. Subsection (8) of section 39A gives the Scottish Ministers power to make regulations 
setting out circumstances in which the 3-year period may be shortened or where section 39A will 
not apply or where the sheriff may decide that the section does not apply.  The regulations can 
also make provision for compensation. 
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Protected trust deeds 
Section 18 – Modification of provisions relating to protected trust deeds 

67. This section amends Schedule 5 to the 1985 Act to provide the Scottish Ministers with a 
regulation-making power setting out what conditions are required in order for a trust deed to 
become protected. 

Modification of composition procedure 
Section 19 – Modification of composition procedure 

68. This section amends Schedule 4 to the 1985 Act which sets out the procedure for an offer 
of composition (which is a settlement offer made by a sequestrated debtor to the creditors which, 
if accepted, results in the debtor being discharged).  Offers of composition will now be made by 
the debtor to the trustee and passed for approval to the AiB rather than to the court.   

69. The previous requirement for active agreement by the creditors is changed so that those 
creditors who do not actively object and have been notified of the offer will be considered to 
have agreed to the offer of composition. 

Status and powers of Accountant in Bankruptcy 
Section 20 – Status of Accountant in Bankruptcy as officer of the court 

70. This section makes it clear that the AiB has duties to the court in the same way as a 
solicitor or advocate would have. 

Section 21 – Accountant in Bankruptcy’s power to investigate trustees under protected 
trust deeds 

71. This section amends section 1A of and Schedule 5 to the 1985 Act to extend the powers 
of the AiB in respect of protected trust deeds.  The AiB will now be able to audit the trustee’s 
accounts and fix the fees in protected trust deeds without the requirement of a request from 
creditors to do so. 

Offences
Section 22 – Modification of offences under section 67 of the 1985 Act 

72. This section amends section 67 of the 1985 Act.  It widens the grounds of the offence in 
subsection (2) of that section to include the disposal of assets.  It repeals subsection (8) so that a 
failure to keep records is no longer an offence under section 67. 

73. The limit set out in subsection (9) on credit that can be applied for, without disclosing the 
information required about the sequestration, is increased to £500.  A further requirement to 
disclose the information required about the sequestration is added to subsection (9).  If a debtor 
already has debts of at least £1000 (or another amount which is substituted for the £1000 by the 
Scottish Ministers in regulations made under the power now contained in subsection (9)) the 
debtor has to disclose the required information when applying for any amount of credit. 
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74. New subsection (9A) provides that, in calculating the amount of credit in relation to the 
limits in subsection (9), any liability for utility supplies or council tax can be ignored. 

75. The amendments of subsection (10) provide that a failure to disclose a BRO or BRU 
made in England or Wales amounts to a failure to provide the information required in subsection 
(9).  The same provision is made for BROs and BRUs made in Scotland by new section 56C and 
56GA of the 1985 Act respectively (see section 2 of the Bill). 

76. The addition of new subsection (11A) clarifies that offences committed elsewhere in the 
UK will have the same effect and carry the same penalties as if they were committed in Scotland. 

Miscellaneous and general 
Section 23 – Creditor to provide debt advice and information package 

77. This section amends section 5 of the 1985 Act to introduce a requirement for creditors to 
have provided debtors with a copy of a debt advice and information package (which is defined as 
the same pack referred to in section 10 of the 2002 Act) before the creditor can petition for 
sequestration.

Section 23A – Continuation of sequestration proceedings pending approval of a debt 
payment programme

78. Section 23A makes amendments to section 12 of the 1985 Act.  In particular it inserts a 
new subsection (3B) into that section which gives a sheriff the option of continuing a creditor 
petition for sequestration if the sheriff is satisfied that a debt payment programme (DPP) is 
pending under the debt arrangement scheme set up under the Debt Arrangement and Attachment 
(Scotland) Act 2002 (the “2002 Act”).

79. If a debtor attends court to show cause why sequestration should not be awarded, and can 
provide sufficient evidence that a DPP application is ongoing or is about to be made, the sheriff 
has the power under subsection (3B) to delay awarding sequestration for as long as the sheriff 
thinks is necessary.  Under section 4(3) of the 2002 Act a creditor is barred from petitioning for 
sequestration in respect of a debt which is covered by a DPP. So if the DPP is approved during 
the period of continuation granted by the sheriff under new subsection (3B) it would then be 
incompetent to sequestrate the debtor on that petition. 

Section 24 – Abolition of summary administration 

80. This section repeals various provisions of the 1985 Act with the effect that the Certificate 
of Summary Administration (COSA) procedure is abolished.

Section 25 – Non-vested contingent interest reinvested in debtor 

81. This section inserts new section 31(5A) into the 1985 Act.  Section 31(5) of that Act 
gives the trustee the right to non-vested contingent interests (potential assets) as if an assignation 
(transferring rights to those assets) of the interest had been executed by the debtor and intimation 
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of the assignation made at the date of sequestration.  This meant that the trustee continued to 
hold the right to these interests even after the debtor was discharged. 

82. This was not the case prior to section 97(4) of the Bankruptcy (Scotland) Act 1913.  New 
section 31(5A) reverts the position to as it was prior to the 1913 Act; non-vested contingent 
interests will no longer remain vested in the trustee after the debtor is discharged. 

Section 26 – Debtor’s requirement to give account of state of affairs 

83. This section inserts new section 43A into the 1985 Act which requires any debtor who is 
not discharged or who is subject to an IPO or IPA to give the trustee an account in writing 
providing details of income and expenditure every 6 months. 

Section 27 – Restriction of debtor’s rights to appeal under sections 49(6) and 53(6) of the 
1985 Act 

84. Section 49(6) of the 1985 Act allows the debtor or any creditor to appeal against the 
adjudication on claims.  Section 53(6) of that Act allows the same parties to appeal against the 
trustee’s remuneration and outlays.

85. This section inserts a new subsection (6A) into both sections introducing a restriction on 
the right of appeal by the debtor.  The debtor can now appeal only if the debtor has a financial 
interest in the outcome of the appeal, such as a reversion of funds after dividend. 

Section 28 – Status of order on petition to convert protected trust deed into sequestration 

86. This section inserts a new subsection (2A) into section 59C of the 1985 Act.  It applies to 
the situation where a sheriff grants an application by a person in charge of proceedings akin to 
sequestration commenced in another EU country which requests the conversion of a protected 
trust deed granted by the debtor into sequestration of the debtor’s estate.  The sheriff’s order 
granting that conversion is to be treated as if it is an award of sequestration granted by the AiB 
following a debtor application. 

Section 28A – Power to provide for lay representation in sequestration proceedings

87. Section 28A inserts a new paragraph (m) into section 32(1) of the Sheriff Courts 
(Scotland) Act 1971 which deals with the regulation of civil procedure in the sheriff courts.  This 
new paragraph gives power to the Court of Session by Act of Sederunt to permit a debtor to be 
represented by a person who is not a qualified advocate or solicitor at the hearing where the 
sheriff decides whether or not to award sequestration following a petition by the creditor (see 
section 12 of the 1985 Act).  The Act of Sederunt may specify particular circumstances where a 
debtor can be represented by a non-lawyer at such hearings (for example, the debtor may have to 
satisfy particular criteria).
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Section 29 – Treatment of student loans on sequestration 

88. Debtors who are sequestrated in Scotland are currently able to write off their student loan 
liability.  This section amends the relevant legislation governing student loans to provide that 
debtors will be obliged to continue paying their student loans despite being sequestrated. 

Section 29A – Certain regulations under the 1985 Act: procedure 

89. This section provides that any regulations made by Scottish Ministers under sections 5A 
and 39A(4) and schedule 5 of the Bankruptcy (Scotland) Act 1985 shall be subject to affirmative 
parliamentary procedure. 

SCHEDULE 1 – MINOR AND CONSEQUENTIAL AMENDMENTS OF THE 1985 ACT 
(INTRODUCED BY SECTION 30) 

90. This schedule contains a number of minor amendments of the 1985 Act and amendments 
of that Act consequential on the provisions in Part 1 of the Bill. 

91. Section 5(2B) of the 1985 Act sets out the criteria under which a debtor can apply to the 
AiB for sequestration of the debtor’s estate.  Paragraph 4(3)(b) clarifies that where the debtor 
meets the criteria in paragraphs (a) and (b) of section 5(2B), the debtor must also either be 
apparently insolvent or have granted a trust deed which has failed to become protected in 
accordance with the regulations under schedule 5, paragraph 5.  (Note also section 14A(1) of the 
Bill which sets out a further possible criteria under section 5(2B)(c)). 

92. Paragraph 8 inserts new sections 10 and 10A into the 1985 Act.  Section 10 deals with the 
duty to notify the existence of concurrent proceedings for sequestration or proceedings which are 
similar to sequestration.   

93. Where a debtor or a concurring or petitioning creditor is aware of the existence of another 
sequestration, of proceedings that may lead to sequestration, or of proceedings that are similar to 
sequestration in relation to the same debtor, that person must notify the sheriff (or the AiB in the 
case of a debtor application) of the existence of the other proceedings.  Subsections (4) to (6) set 
out the consequences of failure to notify on the part of any of those persons.  A petitioner may be 
liable for the expenses of presenting the petition, a concurring creditor may be liable for the 
expenses of a debtor application and a debtor shall be guilty of an offence and liable on summary 
conviction to a fine up to the limit at level 5 on the standard scale. 

94. New section 10A of the 1985 Act sets out what may be done when any of the other 
proceedings listed in section 10(2) are in progress or have been completed. 

95. Paragraph 19A extends the time within which the trustee must notify the creditors of his 
intention to hold, or not hold, a statutory meeting.  The period is now 90 days instead of 60 days. 
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96. Paragraph 34(4)(a) clarifies that, under section 39 of the 1985 Act, a trustee can shut 
down a debtor’s business instead of carrying on the business (which section 39 already permitted 
the trustee to do). 

97. Paragraph 41(za) provides that any creditor’s claim submitted to the trustee in 
sequestration shall not prescribe after 5 years, unless the trustee has rejected the claim in whole. 

98. Paragraph 43A provides that it is not necessary for a trustee to submit any legal account 
to the Auditor of Court for taxation if the commissioners, or if there are no commissioners, the 
Accountant in Bankruptcy has determined that the account can be settled without taxation. 

99. Paragraph 45 inserts new section 53A into the 1985 Act which modifies the procedure 
under section 53 of that Act where the AiB is trustee.  These relate to the determination of fees, 
accounts of intromissions, appeals against such determinations, and the payment of dividends.     

PART 2 – FLOATING CHARGES 

Registration and creation etc. 
Section 31 – Register of Floating Charges 

100. This section provides for the setting up of the new Register of Floating Charges under the 
management of the Keeper of the Registers of Scotland.  The form and manner in which the 
Register is to be organised and maintained will be the subject of regulations made by statutory 
instrument.  The date of receipt is to be the date of registration of the relevant document (or 
advance notice, or ranking agreement).   The intention is that (as with the Sasine Register) the 
Register should record the text of the document and not (as with the Books of Council and 
Session) retain the document in its physical form.  Subject to the stipulation of appropriate 
procedures, it is intended that registration can in due course be effected electronically. 

Section 32 – Creation of floating charges 

101. Subsections (1) and (2) derive from section 462(1) of the Companies Act 1985 and 
restate the statutory rule that, in Scotland, a company may grant a floating charge.  In view of the 
generality of the phrases “debt or other obligation” and “all or any part of the property” the 
reference in parentheses in the existing provision to the former including a “cautionary 
obligation” and the latter “uncalled capital” is unnecessary.  The term “company” is defined in 
section 40. 

102. Subsection (3) lays down the new rule that, after the new legislation enters into force, the 
creation of a floating charge occurs only when the document granting the floating charge is 
registered in the Register of Floating Charges (which is instituted in terms of section 31). 

103. Section 462(5) of the Companies Act 1985 provides that a floating charge has effect in 
relation to heritable property without the need for the document granting the charge to be 
recorded in the Land Register or Register of Sasines.  It is evident from section 28 of the Land 
Registration (Scotland) Act 1979 that a floating charge constitutes an “overriding interest” and is 
not a registrable interest.  The provision that floating charges are created by registration in the 
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Register of Floating Charges implies no further act of registration is required and the terms of 
section 462(5) are not re-enacted. 

Section 33 – Advance notice of floating charges 

104. This section makes provision for the registering of an advance notice of a floating charge.  
The purpose of an advance notice is to assist the mechanics of settling secured transactions by 
allowing parties to obtain priority of ranking from the date of the advance notice provided that 
settlement is completed to the extent that the floating charge is registered within 21 days of the 
advance notice.  An advance notice cannot be registered unilaterally.  The form of an advance 
notice and the way in which it may be given may be prescribed by statutory instrument.  It is 
envisaged that the regulations will provide that the advance notice may be subscribed either by 
the parties or by their solicitors. 

Section 34 – Ranking of floating charges 

105. This section is concerned with the ranking of a floating charge both with other floating 
charges and with fixed securities affecting all or part of the same property as that covered by the 
floating charge.  Subsections (1), (2) and (3) set out the leading principle that ranking proceeds 
on the basis of date of creation which, in the case of fixed securities is the date upon which the 
security was constituted as a real right.  Where the floating charge is created on the same day as 
another floating charge or fixed security, the rule is that the respective securities rank equally. 

106. Subsection (4) is concerned with a competition between a floating charge and a fixed 
security arising by operation of law – such as lien or a landlord's hypothec.  It continues the 
existing rule that such fixed securities arising by operation of law have priority over any floating 
charge.

107. Subsections (5) and (6) continue an existing provision whereby the holder of the second, 
later floating charge may protect the value of the security by giving notice to the holder of the 
earlier floating charge.  In that event the priority ranking of the earlier floating charge is 
restricted to the amount of the debt then outstanding plus any further advances which the holder 
of that earlier floating charge is contractually obliged to make.  In view of the change in the 
ranking rule, the same facility is extended to the holder of a subsequent fixed security. 

Section 34A – Ranking clauses

108. The ranking of securities may be the subject of agreement among the secured creditors.  
Subsection (1) allows for secured creditors to enter into ranking agreements regulating the order 
in which floating charges are to rank in the event of insolvency.

109. Subsections (2) and (3) clarify that the rule contained in sections 34(1) and (2) that 
floating charges ranked by date of creation can be displaced by a ranking agreement.  These 
subsections also clarify that the capping provisions contained in sections 34(5) and (6) can be 
altered by a ranking agreement.  Subsection (2)(b) makes it clear that a ranking agreement 
cannot displace the rule contained in section 34(4) that a fixed security arising by operation of 
law (such as a lien or landlord’s hypothec) has priority over a floating charge. 
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110. Subsection (4) makes provision for requiring the consent of the floating charge (or fixed 
security) holder, where the holder’s position would be adversely affected by the provisions of a 
ranking agreement.  It does not require the floating charge holder to subscribe the document 
granting the floating charge.  In practice, it may often be impractical to require the lender to 
grant consent by becoming a party to the floating charge document itself. Subsection (5) 
therefore provides that the lender may give consent in a separate document which may be (but 
need not be) registered in the Register of Floating Charges.  As the registration of a consent will 
be in the interests of the borrower (it makes clear to third parties that consent was duly obtained), 
there is no need to impose a requirement to register.  

Section 35 – Assignation of floating charges 

111. The existing legislation contains no provision on assignation of floating charges but in 
one first instance judicial decision (Libertas–Kommerz v Johnson, 1977 SC 191) it was held that 
a floating charge was assignable on general principles of law.  Subsection (1) gives statutory 
affirmation of the assignability of a floating charge and further provides for vesting in the 
assignee on registration in the Register of Floating Charges.  Subsection (2) makes clear that 
partial assignation is possible.  Subsection (3) is necessary since a floating charge may transfer 
not only by voluntary assignation but also by operation of law (e.g. on sequestration of the 
holder, the floating charge transfers to the trustee). 

Section 36 – Alteration of floating charges 

112. This section is intended to ensure that third parties can rely upon the Register.  Given that 
the terms of a floating charge must be published in the Register, it follows that any agreement 
between the holder of the floating charge and any other adversely affected security holder to alter 
the terms of the floating charge or its ranking must likewise be registered, before it can receive 
effect as an alteration of the registered text.  An unregistered agreement to alter the terms of a 
floating charge would remain as a contractual agreement between the parties to it but could not 
affect any third party. 

113. One way in which the terms of a floating charge may be altered is by inserting a ranking 
agreement or changing an existing ranking arrangement.  A ranking agreement is essentially an 
agreement between secured creditors and may be of no interest to the debtor.  Subsection (2) 
enables an agreement between the secured creditors, in which the debtor is not a participant, to 
be registered, provided that the debtor is not thereby adversely affected. 

114. Subsection (3) addresses the case – exemplified in Scottish & Newcastle plc v Ascot Inns 
Ltd, 1994 SLT 1140 - in which the holder of a floating charge gives consent to specific assets, or 
a specific class of assets of the company, being released from the scope of the floating charge 
while yet remaining in the ownership of the company.  If, as is currently the case, the fact of 
such a release is not published, an acquirer from a receiver appointed by the holder of the 
floating charge cannot be confident of their title.

115. The subsection is not directed towards the escape of individual assets from the scope of 
the charge on the onerous or gratuitous transfer of the asset by the company to a third party prior 
to attachment of the floating charge.  Unless or until the company goes into liquidation or a 
receiver is appointed, the company should be able to deal with its secured assets as normal by 
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(say) selling them.  It is not intended that normal business events of this kind should be 
registered.

Section 37 – Discharge of floating charges 

116. This section is essentially permissive.  Payment of the debt, or performance of the 
obligation, secured by the floating charge will normally discharge or extinguish the security and 
this is recognised in subsection (3).  But it is useful to have a means whereby the Register of 
Floating Charges may be cleared of floating charges which have been so discharged or 
extinguished.  There may also be instances in which, as part of a re-financing arrangement, it is 
desired to discharge an existing floating charge in favour of some other form of security and this 
section provides a ready, public means of achieving that. 

Section 38 – Effect of floating charges on winding up 

117. The essence of a floating charge is that until some event, such as the company going into 
liquidation or the appointment of a receiver, the security right is inchoate and the company may 
dispose (even gratuitously) of assets within the scope of the charge and the acquirer will obtain 
ownership unencumbered by any security right.  This section, which simply repeats the existing 
law, deals with attachment, or crystallisation, of the floating charge on a winding up, when the 
floating charge is converted into a fixed security over the assets then within its scope.  It also 
clarifies that liquidation for the purposes of section 38 covers both the meaning within the 
Insolvency Act 1986 and “insolvency proceedings” within the EC Regulation on insolvency 
proceedings (EC No 1346/2000).  

118. A floating charge similarly attaches or crystallises on the appointment of a receiver or the 
delivery of a notice by an administrator.  The relevant statutory provisions on receivership and 
administration are in the Insolvency Act 1986.  They are not affected by these reforms.  The 
priority of debts as provided for in section 176(A) of the Insolvency Act 1986 is also preserved.  
Going into liquidation “within the meaning of section 247(2) of the Insolvency Act 1986” 
encompasses the insolvent liquidation of assets of an overseas company – see sections 220 and 
221 of that Act. 

Section 39 – Repeals, savings and transitional arrangements 

119. Subsection (1) repeals Part XVIII of the Companies Act 1985 which is replaced by the 
new provisions on floating charges as set out in this Part.  However, so that the new rules do not 
have retrospective effect, it is necessary to regard Part XVIII as still having effect in respect of 
all floating charges subsisting before the coming into force of these new rules (see subsections 
(2) and (3)).  This will enable all matters relating to pre-commencement floating charges, such as 
the alteration of them, to be dealt with under the relevant pre-commencement provisions. 

120. The new rules on creation of floating charges and ranking by date of creation will not 
disturb the priority of ranking of existing securities, whether fixed or floating, since they have all 
been created prior to the coming into force of the new rules.  Holders of such securities will not 
be adversely affected by the creation of any new floating charge.  In the interest of clarity, 
subsection (4) is intended to make plain that, for existing security rights, the pre-commencement 
rules of ranking continue in force. 
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121. Similarly, it will be necessary to repeal Chapter II of Part XVII of the Companies Act 
1985 but to regard it as still having effect in respect of pre-commencement floating charges (and 
other securities).  This will facilitate matters such as the registration of a memorandum of 
satisfaction (indicating, for example, that the debt for which the security was given has been paid 
or satisfied completely or partly) in terms of the pre-commencement legislation.  The new 
Register of Floating Charges will contain records only of floating charges created on or after the 
commencement of the new provisions and of documents relating to them. It is understood that 
the necessary provision in this respect will be sought by the Department of Trade and Industry 
through the United Kingdom Parliament. 

Section 40 – Interpretation 

122. This section defines company in a way which includes an oversea company.  It also 
defines “fixed security” in terms based on and to the same effect as the definition in section 486 
of the Companies Act 1985. 

Related further provision 
Section 41 – Formalities as to documents 

123. The Requirements of Writing (Scotland) Act 1995 provides for a form of subscription of 
documents whereby the document has an evidential presumption of having been validly 
subscribed by the signatory.  Essentially, the requirement is that the signature has been 
witnessed.  The 1995 Act provides that only documents having such “presumed authenticity” 
may be registered in inter alia the Sasine Register.  In practice the same requirement is asked of 
documents presented to the Land Register.  Subsection (1) applies the equivalent rule in the case 
of the Register of Floating Charges, which will facilitate a uniform treatment of applications to 
the Registers of Scotland when electronic conveyancing is introduced. 

124. Subsections (2) and (3) are necessary to deal with the following situations: (a) where a 
document registered in the Register of Floating Charges has been annulled as a result of an 
application to the court for a decree of reduction and (b) where something has been inaccurately 
expressed in a document registered in the Register of Floating Charges and, on application, the 
court has granted an order rectifying the defect.  Although both may happen rarely, it is 
important that, as is already the law in relation to standard securities, a third party such as a 
person to whom a floating charge is being assigned should be able to rely on the Register.  
Accordingly, the effect of these provisions is that the decree of reduction or order of rectification 
will not affect the rights of the third party unless it has been duly registered in the Register of 
Floating Charges. 

Section 42 – Industrial and provident societies 

125. The purpose of this section is to apply the recommended registration regime for floating 
charges by companies to floating charges in Scottish form granted by industrial and provident 
societies registered in Great Britain.  Such charges are currently registered with the Financial 
Services Authority by virtue of section 4 of the Industrial and Provident Societies Act 1967, 
which is repealed.
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PART 3 – ENFORCEMENT 

Scottish Civil Enforcement Commission 
Section 43 – Scottish Civil Enforcement Commission 

126. Subsection (1) establishes a new corporate body to be known as the Scottish Civil 
Enforcement Commission.  The Commission has to exercise its functions in accordance with any 
directions given to it by the Scottish Ministers.  It also has to carry out its functions in a way 
which encourages equal opportunities and, in particular, the observation of the equal opportunity 
requirements. 

127. Subsection (4) gives the Scottish Ministers power to confer functions on the Commission, 
take functions away from the Commission or to otherwise modify the functions of the 
Commission by making subordinate legislation in the form of regulations.  “Functions” in this 
context includes powers and duties.  Hence the ability of the Scottish Ministers to confer 
functions on the Commission allows them to impose duties on the Commission. 

128. Subsection (5) provides that the regulations under subsection (4) may transfer a function 
conferred on another person (including the Scottish Ministers) by a previous regulation or Act to 
the Commission.  Those regulations may also amend regulations or an Act as a consequence of 
transferring the function where this is considered necessary or expedient. 

129. Subsection (6) abolishes the Advisory Council on Messengers-at-Arms and Sheriff 
Officers.

130. Subsection (7) introduces schedule 2 which makes general provisions about the 
Commission. 

SCHEDULE 2 – THE SCOTTISH CIVIL ENFORCEMENT COMMISSION 

131. Schedule 2 makes detailed provision concerning the status, governance, remuneration and 
other terms of appointment of Commissioners, and the general and disciplinary powers of the 
Commission. It also makes detailed provision in relation to various matters of an administrative 
nature.

132. Paragraph 1 makes it clear that the Commission is not to be regarded as a servant or agent 
of the Crown and that the Commission’s property is not to be regarded as property of the Crown. 
This has legal implications in relation to immunities which are applied to servants or agents of 
the Crown and also in relation to particular statutory provisions which relate to Crown property. 

133. Paragraph 2 deals with the membership of the Commission.  It must be made up of a 
judge, a sheriff, a lawyer, a judicial officer, 3 lay persons and 2 ex-officio members (the Lord 
Lyon King of Arms and the Keeper of the Registers of Scotland).   

134. Paragraphs 2A to 12 deal with the tenure of each member and the procedure for filling 
vacancies in membership.  By virtue of paragraph 2A, serving MPs, MSPs and MEPs are 
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ineligible for being appointed as members of the Commission.  This rule also applies to those 
who have acted as such in the preceding twelve months. 

135. Paragraph 6A clarifies that a member of the Commission ceases to be a member if he or 
she becomes an MP, MSP or MEP. 

136. Paragraphs 21 to 26 give the Commission the necessary powers to appoint and pay a 
chief executive and such other employees as it sees fit.  These powers can be exercised only with 
the approval of the Scottish Ministers because the Commission, as a non-departmental public 
body, will be funded by the Scottish Executive. 

137. Paragraph 26A provides that the location of the Commission’s offices must be approved 
by the Scottish Ministers.  The Commission must also comply with any direction of the Scottish 
Ministers in this matter. 

138. Paragraphs 27 to 28A provide for the payment of grants and loans by the Scottish 
Ministers to the Commission.  Any grant or loan will be paid subject to terms and conditions that 
may be varied by the Scottish Ministers.  

Section 44 – Information and annual report 

139. Subsection (1) obliges the Commission to provide information relating to the carrying out 
of its functions to the Scottish Ministers.   

140. Subsection (2) obliges the Commission to prepare an annual report on its activities.  This 
report should be prepared as soon as practicable after the end of the financial year to which the 
report relates.  

141. Subsection (3) states that the report has to include a statement of accounts prepared 
according to the audit and account requirements specified in schedule 2, paragraphs 29 to 31.  
The report may also contain a statistical analysis of the performance of judicial officers during 
the reporting period or any other period.  The statistical information can be on both official 
functions and on any other activities which officers undertake. 

142. In preparing the report, the Commission has the power to require a judicial officer to 
provide information it thinks necessary for the preparation of the report (subsection (4)).  Failure 
to provide information is considered to be “misconduct” under section 58(9). 

143. Subsections (5) and (6) provide that the Commission must publish and send a copy of 
each report to the Scottish Ministers, who must lay a copy before the Scottish Parliament. 

Section 45 – Publication of guidance and other information 

144. Section 45 provides that the Commission may, for the purposes of informing and 
educating the public, prepare and publish information and other material on its functions, the 
functions and activities (subject to section 49(1) which already deals with the publication of 
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information and materials for the activity of informal debt collection) of judicial officers and the 
law of and procedures relating to diligence. It can also carry out other such activities as it thinks 
fit with regard to informing and educating the public.  Examples include publicity campaigns, 
market research, school and college based activities, career promotion work, advice services etc. 

Section 46 – Published information not to enable identification 

145. Section 46 provides that the information contained or published in a report under sections 
44(2) or 45(1) must not be in a form which will enable identification of judicial officers or any 
person who has had diligence executed against them. 

Section 47 – Register of judicial officers 

146. Section 47 provides that the Commission must keep a register of judicial officers.  It may 
make rules as to the particulars and other information to be recorded in the register, regulate the 
procedure by which this will be provided by judicial officers and how changes in this 
information must be notified.  The Commission must open the register to public inspection at 
reasonable times determined by them. 

Section 48 – Code of practice 

147. Section 48 provides that the Commission must prepare and publish a code of practice 
relating to the exercise of the functions of judicial officers. It also enables the Commission to 
prepare and publish a code in relation to the undertaking of activities by judicial officers.  This 
power is subject to section 49(2)(a) which already provides a power to publish a code of practice 
for the activity of informal debt collection.  The code may, from time to time, be revised in 
whole or in part and any revised code must be published.  The Commission will send a copy of 
each code of practice to the professional association for judicial officers (see section 56) and the 
Scottish Ministers, who must lay a copy before the Scottish Parliament.   

Section 49 – Publication of information relating to debt collection 

148. Section 49 provides that the Commission may publish information and other materials 
promoting good practice and informing the public about informal debt collection.  This 
information may be published as a code of practice or guidance for persons carrying out informal 
debt collection.  The code may be revised and must be sent to Scottish Ministers who will lay it 
before Parliament.  

149. Subsections (3) and (4) define “informal debt collection” as the collection of a debt which 
can be payable either by court decree or document of debt or otherwise. 

Judicial Officers 
Section 51 – Judicial Officer 

150. Subsection (1) creates the office of judicial officer and any person holding the office will 
have the functions (which include powers and duties) conferred on that office by the provisions 
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of this Bill and any other legislation (including any subordinate legislation made under powers 
contained in this Bill).

151. A person may be granted a commission as a judicial officer by the Lord President only on 
the recommendation of the Commission.  The granting of a commission must be notified by the 
Commission to the applicant and to the professional association. 

152. A commissioned judicial officer may carry out the functions of a judicial officer 
throughout Scotland (subsection (2)).  This also applies to former messengers-at-arms and sheriff 
officers deemed to be commissioned judicial officers by section 54(2). 

153. Subsection (3) provides that any person wishing to be a judicial officer must apply to the 
Commission unless they are deemed to hold a commission as a judicial officer as a result of 
section 54(2). 

154. Subsection (4) provides for the process by which the Lord President may deprive an 
officer of his office.  This will be done after the disciplinary committee of the Commission make 
such a recommendation to the Lord President and once any time limit for appeal under section 
64 has expired with no appeal having been made.  The decision of the Lord President is to be 
notified to the officer, the professional association, the Court of Session and every sheriff 
principal.

Section 52 – Appointment of judicial officer 

155. Subsection (1) provides that the Commission must make a recommendation to the Lord 
President to grant an application for a commission as judicial officer where it is satisfied as to the 
suitability of the person.  In taking a decision to make such a recommendation it must also take 
into account the numbers of commissioned judicial officers and any other matter it considers 
relevant.  Decisions under subsection (1) are subject to appeal as set out in section 64(1).  A copy 
of the decision (on an application) must be sent to the applicant (subsection (1A)). 

156. The Commission must, following the granting of a commission by the Lord President, 
issue an official identity card to the judicial officer (subsection (2)).  The judicial officer must, 
when requested, show the identity card when carrying out official duties (subsection (3)).

157. Subsection (4) provides that the Commission may make rules for the procedure for 
applications to become a judicial officer, the qualifications such a person must hold, the 
examinations and training to be undertaken before a commission may be granted and any other 
matter considered to be relevant to applications. 

Section 53 – Annual fee 

158. Subsection (1) provides that the Commission may make rules requiring every 
commissioned judicial officer to pay an annual fee to the Commission.  These may include a 
specific date each year for payment, how it is to be paid and any other matter the Commission 
considers to be appropriate (subsection (2)).
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159. Subsection (3) provides that anything done under this section must be approved by the 
Scottish Ministers. 

Abolition of offices of messenger-at-arms and sheriff officer 
Section 54 – Abolition of offices of messenger-at-arms and sheriff officer 

160. Subsection (1) abolishes the offices of messenger-at-arms and sheriff officer. 

161. Subsection (2) provides that, from the day this section comes into force, those officers 
will be deemed to hold a commission as a judicial officer granted under section 51(1A). 

162. Subsections (3) to (5) provide that it is competent for a judicial officer to carry out any 
function it was competent for a messenger-at-arms or sheriff officer to carry out (providing it 
does not conflict with any legislative provision about judicial officers) and references in any 
legislation to “messenger-at-arms”, “sheriff officer” and “officer of court” are to be treated as if 
they are references to a judicial officer. 

163. There are certain provisions in Acts in which the references set out in subsection (5)(a) to 
(c) are not to be read as references to judicial officers (for example, because the Act refers to the 
term “officer of court” in a context other than Scottish sheriff officers or messengers-at-arms).  
Subsection (6) specifies those provisions which are excluded from the effect of subsection (5). 

Regulation of judicial officers 
Section 55 – Regulation of judicial officers 

164. Subsection (1) provides that the Scottish Ministers may, by regulations, grant, remove or 
modify the functions of judicial officers.  Again, functions in this context include powers and 
duties of judicial officers. 

165. Subsection (2) gives the Scottish Ministers further powers to make regulations.  Those 
regulations may deal with the types of business associations that officers may form provision 
about the ownership, membership, management and control of those associations, and conditions 
to be satisfied by those associations. 

166. Subsection (2)(d) provides that the Scottish Ministers may make provision regulating the 
fees and charges that may be levied by a judicial officer in the performance of the officer’s 
functions.

167. Subsection (3) requires the Scottish Ministers to consult the Commission on regulations 
made under their powers in subsections (1) or (2).  That consultation must take place before the 
regulations are made. 

168. Subsection (4) gives the Commission the power to make rules regulating the conduct of 
judicial officers and prohibiting extra-official activities which are incompatible with their 
functions.  Rules may permit extra-official activities which are not incompatible with officer’s 
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functions but may impose conditions on the carrying out of such activities.  The rules may 
include a requirement on judicial officers to keep and audit accounts, maintain records for 
inspection, provide a bond of caution and other matters that the Commission considers 
appropriate.

169. Subsections (5) to (7) provide that no judicial officers may undertake allowable extra-
official activities for payment without the consent of the Commission and the Commission may 
attach conditions to its consent.  Permission to undertake extra-official duties for remuneration 
will be permitted only if the activity is incompatible with judicial officer functions.  The 
Commission can also revoke permission it had previously granted if it is considered that the 
activity has become incompatible with the officer’s functions. 

Section 55A – Duty to notify Commission of bankruptcy etc. 

170. Section 55A provides that a judicial officer must notify the Commission in writing, 
within 28 days, of any one of the public acts of bankruptcy and related events listed in subsection 
(2).  Section 58(9) provides that failure to do so is misconduct.  

Section 56 – Judicial officer’s professional association

171. Section 56 gives the Scottish Ministers power to designate a professional association for 
judicial officers and to regulate the constitution and procedures of the professional association.  
Regulations will be made after consultation with the Commission, representatives of the 
professional association (or proposed association if one has yet to be designated) and any other 
body the Scottish Ministers consider to have an interest.  A commission as a judicial officer will 
not be granted to anyone who is not a member of the professional association. 

Section 56A – Duty of professional association to forward complaints to Commission 

172. Section 56A provides that where the professional association receives a complaint about 
an officer or the services provided by an officer, it must send details of that complaint and any 
evidence which accompanies it, to the Commission. 

Section 56B – Information from professional association 

173.  Section 56B provides that the Commission may require the professional association to 
provide any information to the Commission that it considers necessary to enable it to carry out 
its regulatory functions under sections 57, 58 and 61 of this Act. 

Investigation of judicial officers 
Section 57 – Inspection of judicial officer 

174. Section 57 provides for the Commission to appoint a person to inspect the work or a 
particular aspect of the work of a judicial officer.   The person must, if required by the 
Commission, inquire into any paid activities undertaken by the judicial officer.  The person 
appointed will be required to prepare a report on the inspection for the Commission and will be 
entitled to a fee and any expenses except if they are civil servant working in that capacity. 
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Section 58 – Investigation of alleged misconduct by judicial officer 

175. Subsection (1) applies where a person appointed under section 57 to carry out an 
inspection submits a report to the Commission disclosing that a judicial officer may have been 
guilty of misconduct, or a sheriff or judge, but not the Lord President, makes a report to the 
Commission alleging misconduct.  It also applies where the professional association sends on 
details of a complaint under section 56A or any other person complains to the Commission 
alleging misconduct or the Commission otherwise has reason to believe that a judicial officer 
may have been guilty of misconduct.   

176. Subsection (2) provides that the Commission may disregard a complaint if it is 
considered that the complaint is frivolous or is made simply to harass the judicial officer. 

177. Subsections (3) and (4) provide that the Commission, after giving the officer an 
opportunity to admit, deny or give an explanation of the matter, may appoint a person it thinks fit 
to investigate the matter.  The Commission may not appoint a person if a judicial officer admits 
the misconduct in writing or gives a satisfactory explanation of the matter. 

178. Subsection (5) provides that the appointed person must provide a report to the 
Commission and may make a recommendation that the matter is referred to the disciplinary 
committee of the Commission where there is a probable case of misconduct with sufficient 
evidence to justify proceedings. 

179. Subsection (6) provides that the Commission must, where it receives a recommendation, 
refer the matter to the disciplinary committee. 

180. Subsection (7) provides that the Commission must pay the fees of the person conducting 
the investigation, except if the person is a civil servant acting in that capacity, and must pay the 
person’s outlays. 

181. Subsection (9) defines “misconduct” as including bringing the office of judicial officer 
into disrepute, failure to provide information under section 44(4) and a failure to pay fees to the 
Commission within 3 months of the due date.  Failure to notify the Commission of public acts of 
bankruptcy and insolvent events as listed in section 55A(2) is also misconduct which can be 
investigated by the Commission. 

Section 59 – Suspension of judicial officer pending outcome of disciplinary or criminal 
proceedings 

182. This section applies where there is a report or complaint alleging misconduct on the part 
of a judicial officer or where a judicial officer has been charged with an offence. 

183. Subsections (2) and (3) provide that the disciplinary committee may make an order 
suspending the officer from practice for a specific period.  It may also extend the period or 
revoke the order.  Any decisions under this section are subject to appeal as set out in section 
64(1).  The insolvency of the judicial officer will be grounds for suspension, if the Commission 
are concerned about the particulars of the insolvency.
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Section 60 – Commission’s duty in relation to offences or misconduct by judicial officer 

184. Subsections (1) and (2) apply where the Commission becomes aware that a judicial 
officer has been convicted by a court of any offence or admits misconduct under section 
58(4)(a).  The Commission must refer the matter to the disciplinary committee to be dealt with 
under section 61. 

185. Subsection (3) specifies that “offence” means any offence which the judicial officer has 
been convicted of before or after being granted a commission as a judicial officer, other than any 
offence disclosed in the person’s application for a commission. 

Section 60A – Commission’s power in relation to judicial officer’s bankruptcy etc. 

186. Section 60A allows the Commission to make a referral to the disciplinary committee to 
be dealt with under section 61 when it becomes aware of the occurrence of a public act of 
bankruptcy or related event as listed in section 55A(2).  The Commission can make such a 
referral if it considers that the circumstances of the event give rise to concerns about the officer 
that the committee could not otherwise consider as misconduct or if it doesn’t constitute a 
criminal offence. 

Disciplinary proceedings 
Section 61 – Referrals to the disciplinary committee 

187. Subsections (1) and (2) provide that in dealing with any matter referred to the disciplinary 
committee, the committee must consider any report made to the Commission under section 
58(5)(a) and any other relevant information held by the Commission and hold a hearing if it is 
considered appropriate.  Where a judicial officer requests a hearing relating to a matter under 
consideration, the disciplinary committee must hold a hearing. 

188. Subsections (3) and (4) provide that the disciplinary committee must, when holding a 
hearing allow the judicial officer, the person who carried out the investigation or any other 
person the committee thinks appropriate, to make a statement orally or in writing and lead, or 
produce evidence. 

189. Subsections (5) and (7) provide that the disciplinary committee may award expenses in 
any hearing in favour of or against the judicial officer to whom the hearing relates.  Those 
expenses awarded in favour of the judicial officer will be paid by the Commission while 
expenses against the judicial officer will be paid to the Commission by the officer. 

190. Subsection (8) provides that the Commission may make rules, as to the procedures, 
including the procedures to be followed during a hearing, of the disciplinary committee. 

191. Subsection (9) provides that any rules made under subsection (8) must be approved by 
the Scottish Ministers. 
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Section 62 – Disciplinary committee’s powers 

192. Section 62 covers the situation where, after dealing with a matter referred to the 
disciplinary committee, the committee is satisfied that it is appropriate to take further action.

193. Where the judicial officer is guilty of misconduct the disciplinary committee can suspend 
the officer, recommend that the Lord President deprive the officer of office, censure the officer, 
restrict the officer’s functions or activities or impose a fine.  If the officer is guilty of charging 
excessive fees the committee can also require the officer to pay back the excessive amounts 
(with interest). 

194. Where any matter is reported to the disciplinary committee relating to a public act of 
bankruptcy or related event as set out in section 55A(2), the committee may make an order to 
suspend the officer from practice, recommend that the Lord President deprive the officer of 
office or restrict the functions or activities of the officer. 

195. Where the judicial officer is convicted of an offence, an order suspending the officer, 
recommending that the Lord President deprive the officer of office or censuring the officer can 
be made.   

196. Subsection (5) provides that where an officer fails to comply with an order imposing a 
fine, the disciplinary committee may suspend the officer from practice for a specified time or 
recommend that the Lord President deprive the officer of office.  Any decisions under this 
section are subject to appeal as set out in section 64(1).  A copy of any decision made by the 
disciplinary committee must be sent to the officer to whom it relates.  

Section 63 – Orders under sections 59 and 62: supplementary provision 

197. Section 63 provides that an order imposing a fine is enforceable as if it were an extract 
decree arbitral issued by the sheriff.  This means the Commission may recover any fine imposed 
by the order by means of diligence.  The Commission must also notify any order made by the 
disciplinary committee to the Court of Session, Every sheriff principal and the officer’s 
professional association except for an order recommending that the Lord President of the Court 
of Session deprive the officer of office. 

Appeals
Section 64 – Appeals from decisions under sections 52, 59 and 62 

198. Section 64 provides that an appeal, against the Commission deciding not to recommend 
that the Lord President grants a person a commission as a judicial officer may be made to the 
Inner House of the Court of Session.  A right is also given to a judicial officer to appeal against 
orders of the disciplinary committee suspending the officer from practice pending the outcome of 
disciplinary or criminal proceedings, extending such a suspension, or any order made under 
section 62.  The decision on an appeal to the Inner House is final.   
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Miscellaneous 
Section 65 – Judicial officer’s actions void where officer has interest 

199. Section 65 specifies the conditions under which a judicial officer who has a particular 
kind of interest may not exercise their functions. This covers individual interest as well as 
circumstances where a debt is owed to or by a business associate or family member of the 
judicial officer.  Any action by the officer in relation to such cases is void. 

Section 66 – Measure of damages payable by judicial officers for negligence or other fault 

200. This section replicates the provisions of section 85 of the Debtors (Scotland) Act 1987, 
which is now repealed.  It makes clear that no common law rule which limited damages payable 
to the amount of debt being recovered, is revived as a result of the repeal of section 85 or the 
provisions in this Part. 

Section 67 – Effect of code of practice 

201. Subsection (1) provides that a judicial officer must exercise that officer’s functions and 
undertake that officer’s activities with regard to any code of practice published by the 
Commission under section 48 or 49. 

202. Subsection (2) provides that failure to comply with a code of practice in itself will not 
cause a judicial officer to be liable to any criminal or civil proceedings. 

203. Subsections (3) and (4) provide that a code of practice will, however, be allowed as 
evidence in any criminal or civil proceedings.  Where a court or tribunal conducting a civil or 
criminal proceeding, or the disciplinary committee of the Commission, considers a code of 
practice to be relevant to any question arising in the proceedings, the code can be taken into 
account when determining that question. 

PART 4 – LAND ATTACHMENT AND RESIDUAL ATTACHMENT 

Chapter 1 – Abolition of adjudication for debt 

Section 68 – Abolition of adjudication for debt 

204. Adjudication for debt is the diligence which creditors may use against heritable (and 
some other) property of debtors.  A creditor who has, say, decree for payment, must first raise an 
action of adjudication.  Decree in that action gives the creditor some rights over the debtor’s 
property (such as the ability to remove the debtor from possession and to let the property).  
However, if the debt is not paid off, a 10-year period (the “legal”) must expire before the creditor 
can take the next step, raising an action for declarator of expiry of the legal.  Decree in that 
action has the effect of transferring ownership of the property to the creditor. 

205. This section abolishes adjudication for debt.  That abolition does not affect an action 
raised before the day this section comes into force provided decree is granted no later than 6 
months after that day. 
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Section 69 – Renaming of the Register of Inhibitions and Adjudications 

206. This section provides that, following from the abolition of adjudication for debt, the 
Register of Inhibitions and Adjudication is renamed the Register of Inhibitions.  That register has 
had several titles over the years and various enactments make reference to it by those titles.  
Subsection (2) provides that all references in those enactments to the Register of Inhibitions and 
Adjudications, the General Register of Inhibitions or the Register of Adjudication are to be read 
as references to the Register of Inhibitions. 

Chapter 2 – Attachment of land 

Land attachment 
Section 70 – Land attachment 

207. Section 70 creates a new diligence over land to be known as land attachment. 

208. Subsection (2) provides that land attachment is competent only if the debt is established 
by a decree or document of debt, the debtor has been charged to pay the debt, the period for 
payment has expired without payment being made and the creditor has, before or on serving a 
charge for payment, provided the debtor with a debt advice and information package.  “Decree” 
and “document of debt” are defined in section 116.  The debt advice and information package is 
the same package required, in the case of attachment of moveables, by section 10 of the Debt 
Arrangement and Attachment (Scotland) Act 2002 (see subsection (8)). 

209. Subsection (3) provides that a land attachment is created over land at the beginning of the 
day which falls 28 days after the last day on which a notice of land attachment is registered.  The 
period between registration of the notice and creation of the land attachment gives third parties 
notice that the attachment, which may affect a deed granted by the debtor, is pending.  This is 
subject to sections 72(4) and 110(1).  Under section 72(4), no land attachment will be created if 
the creditor does not register a certificate of service of the notice of land attachment within the 
28-day period.  Section 110 provides that no land attachment will be created if the debt is paid, 
or tendered to, the creditor or others on the creditor’s behalf within that period. 

210. Subsection (4) provides for the effect of a notice of land attachment during the period 
after it is registered and before the land attachment is created.  The notice has effect as if it were 
an inhibition registered against the debtor in the Register of Inhibitions but restricted to the land 
described in the notice. 

211. Subsection (5) provides that a land attachment gives the creditor a subordinate real right 
over the land.  It secures the sum for payment together with any interest accrued and all expenses 
chargeable against the debtor. 

212. Subsection (7) gives the Scottish Ministers power, by regulations, to change the 28-day 
period.  This power extends to amending any Act in which that period is mentioned (see, for 
instance, new section 13A being inserted into the Conveyancing and Feudal Reform (Scotland) 
Act 1970 by section 74). 
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Section 71 – Attachable land 

213. Section 71(1) defines what is meant by “land” in this Chapter and, therefore, the property 
of the debtor which may be attached by land attachment.  This is land which is owned by the 
debtor and land of which the debtor is the tenant under a long lease.  Subsection (2) provides 
that, such land is attachable only if the debtor has a recorded or registered title.  That section also 
excludes proper liferents and long leases which are not assignable.

214. Subsection (3) provides that land attachment will apply to a lease which is assignable but 
only with the consent of the landlord.  Only leases which are not assignable under any 
circumstances may not be attached by land attachment. 

Section 72 – Notice of land attachment 

215. Section 72(1) provides that a notice of land attachment must be in the form prescribed in 
rules of court and provide a description of the attached land.  The description does not have to be 
a detailed “particular” description but can be either a short or long description.  The notice must 
also be registered in both the relevant property register (either the Register of Sasines or the 
Land Register – see section 116) and in the Register of Inhibitions. 

216. Section 72(1A) and (1B) provide that a land attachment will be competent only when a 
creditor has charged the debtor to pay a debt of more than £3000, or any other sum which may 
be prescribed by Scottish Ministers. 

217. Subsection (2) provides that it is competent to register a single notice of land attachment 
in relation to two or more sums which the debtor has been charged to pay. 

218. Subsection (3) specifies that the notice of land attachment must be served by a judicial 
officer on the debtor, any person who owns the land and any tenant under a long lease of the 
land, as soon as is practicable after the notice is registered. 

219. Subsection (4) provides that if the certificate of service on the debtor is not registered 
before the 28-day period expires, the notice will be, and will be deemed always to have been 
void.  Accordingly, no land attachment will be created.  Subsection (5) provides for the 
certificate of service to be in a form prescribed in rules of court and to contain a description of 
the land to be attached and to be registered in the same way as the notice of land attachment. 

Consequences of land attachment 
Section 73 – Debts secured by land attachment not rendered heritable 

220. Section 73 specifies that the creation of land attachment will not make a moveable debt 
heritable, which avoids (for example) any affect on rights of succession.  This is particularly 
relevant, if the creditor dies while the land attachment still has effect, in succession to the 
creditor’s estate.  
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Section 74 – Restriction on priority of ranking of certain securities 

221. This section inserts section 13A into the Conveyancing and Feudal Reform (Scotland) 
Act 1970 (the “1970 Act”). 

New section 13A – Effect of subsequent land attachment on ranking of standard securities 
222. Section 13(1) of the 1970 Act covers the preference in ranking of standard securities.  
Where a creditor has registered a standard security over land, and another creditor subsequently 
registers a standard security over the same land, the first creditor’s preference in ranking is 
restricted to security for present advances and those future advances which that creditor is 
obliged to make. 

223. Section 13A applies this rule where, instead of a subsequent standard security being 
registered, a land attachment is created over the same land.  That subsequent land attachment 
will have effect on the existing security as if the land attachment were a subsequent security and 
the creditor in the first security had received notice of the subsequent security on the day the land 
attachment was created. 

Section 75 – Lease granted after registration of notice of land attachment 

224. This section applies where a notice of land attachment is registered and where, during the 
28-day period mentioned in section 70(3), the debtor or a tenant of the debtor grants a lease (or 
sublease) of land specified in the notice.  Where a land attachment is created at the end of that 
period, any such lease which would be reducible were it granted in breach of an inhibition (for 
which see section 150) is reducible by the creditor. 

Section 76 – Assignation of title deeds etc. 

225. Section 76(1) provides that a land attachment has the effect of assigning the title deeds, 
searches and all unregistered conveyances affecting the attached land to the creditor.  Subsection 
(2) entitles the creditor, where the land is sold by virtue of the land attachment, to deliver those 
title deeds and other documents to the purchaser and to assign to that purchaser any right the 
creditor has to have any title deeds not in the creditor’s possession delivered to the creditor.  This 
mirrors the effect of section 10(4) of the 1970 Act (which operates in a similar way when a 
creditor registers a standard security).  

Section 77 – Acquisition of right to execute land attachment 

226. Section 88 of the Debtors (Scotland) Act 1987 provides for how diligence may be done 
where a decree or document of debt is assigned to (or otherwise acquired by) a person who is not 
the original creditor (for ease of reference, called here the “assignee”).  The assignee must apply 
to the court for warrant authorising the assignee to do any diligence authorised by the original 
decree or other document. 

227. Section 77 provides for how such assignation or other acquisition affects land attachment. 
The assignee may take, or continue to take steps towards enforcing the debt by land attachment 
provided that (a) before the assignation or other acquisition, a notice of land attachment has been 
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registered; and (b) before taking those steps, the assignee registers a notice in the relevant 
property register and the Register of Inhibitions.  If the assignee so registers notice, the assignee 
is treated as having been granted a warrant under section 88(4) of the 1987 Act.  The notice must 
be in the form prescribed in rules of court. 

Section 78 – Effect of debtor’s death before land attachment created 

228. Section 78(1) applies where a debtor dies after a creditor has taken steps to begin or carry 
out a land attachment but before a land attachment has been created.  Section 79 covers the case 
where a debtor dies after a land attachment is created. 

229. The basic position, as set out in subsection (2), is that any steps taken cease to have effect 
and the charge served on the debtor becomes void. 

230. Subsection (3) provides that nothing in subsection (2) stops the creditor from proceeding 
to raise, against any executor of the debtor, an action to constitute the debt against the debtor’s 
estate. 

231. Subsection (4) provides that any warrant for diligence in such an action authorises land 
attachment. 

Section 79 – Effect of debtor’s death after land attachment created 

232. Section 79(1) clarifies and applies the existing law on the effect of the death of a debtor 
on subordinate real rights over his land.  Where a debtor dies after a land attachment has been 
created, the land attachment will continue to have effect. 

233. Subsection (2) gives the Court of Session power, by rules of court, to modify the 
procedures under this Chapter to reflect that the debtor is dead and that the land attachment is 
proceeding.  Provisions about the service of notices of applications for warrant for sale and 
foreclosure which require the creditor to serve or intimate such applications to the debtor will 
obviously require to be modified, as will other procedures. 

Section 80 – Caveat by purchaser under missives 

234. Section 80 provides for the situation where a person has entered into a contract to 
purchase land from a debtor but ownership has not been transferred to that person.  Such a 
person may be concerned that a creditor of the debtor will execute a land attachment affecting 
that land. 

235. Subsection (2) provides that, by registering a notice in the Register of Inhibitions, in the 
form prescribed in rules of court, the person will be informed of any application under section 
81(1) for a warrant for sale of the land since the creditor must carry out a search in that register 
(see section 81(3)(c)) and must intimate the application to any person who has registered a notice 
under this section (see section 81(4)(b)). 
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Preparations for sale of attached land 
Section 81 – Application for warrant to sell attached land 

236. Section 81 provides for the form and method of applying for a warrant to sell attached 
land.

237. A creditor may apply for warrant to sell attached land only where a land attachment is in 
effect, 6 months have elapsed since the notice of land attachment was registered, the sum 
recoverable by the land attachment exceeds £3,000 (or another sum prescribed by the Scottish 
Ministers) and that sum has not been paid off. 

238. The application must, among other things, name a solicitor who is willing to act as the 
“appointed person” (see sections 86(2)(b) and 97) and to sell the land if warrant is granted.  
Subsection (3) covers the form and content of the application and the documents which are to 
accompany it, including a report on the search in the Register of Inhibitions, while subsection (4) 
provides for the persons to whom the application must be intimated. 

239. Under subsection (5), any person who receives intimation of the application is entitled to 
object to it but must lodge objections within 14 days of receiving the application. 

240. Under subsection (5A), the Scottish Ministers may by regulations make further provision 
about the reports on searches that accompany an application for a warrant to sell attached land. 

Section 82 – Notice to local authority of application for warrant for sale 

241. This section provides that a creditor, other than a local authority, who applies for a 
warrant to sell attached land which comprises or includes a dwellinghouse, must notify the local 
authority in whose area the dwellinghouse is situated.  The notification must be given in the form 
and manner prescribed under section 11(3) of the Homelessness (Scotland) Act 2003. 

Section 83 – Preliminary hearing on application for warrant to sell 

242. Section 83 requires the sheriff to hold a preliminary hearing which the creditor must 
attend and at which persons who lodged objections under section 81(5) are to be given the 
opportunity of making representations. 

243.   If satisfied that the application is in order, the sheriff must fix a date for a full hearing on 
the application.  In addition, the sheriff must, among other things, appoint a surveyor or other 
suitably qualified person to report on the open market value of the land and, where the creditor 
has been unable to ascertain the amount outstanding under any security or other diligence 
affecting the land, require any such security or diligence holder to disclose those amounts. 
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Section 84 – Valuation report 

244. Section 84(1) authorises the valuer, appointed under section 83(3)(c), to take all 
necessary steps to produce a valuation report which must be sent to the creditor and those 
persons mentioned in 81(4). 

245. Subsection (2) provides that the debtor and any other person occupying the land must 
allow the valuer to inspect the land and carry out all necessary steps to produce the valuation 
report.

246. Subsections (3) and (4) provide that the creditor is liable for all costs associated with the 
production of the report.   These will be expenses of the land attachment and (under section 109) 
will be chargeable against the debtor. 

Section 85 – Creditor’s duties prior to full hearing on application for warrant for sale 

247. Section 85(1) requires the creditor, at least 7 days before the date of the full hearing under 
section 86, to lodge the valuation report, a continuation of the report on the search in the property 
registers (lodged with the initial application for warrant for sale) and in the Register of 
Inhibitions, and a note of any amounts outstanding on any securities or diligences affecting the 
land.

248. Subsection (2) provides for further intimation of the application and the date of the full 
hearing where a search in the property registers reveals a deed or a search in the Register of 
Inhibitions reveals a notice registered since the date of application.  The sheriff, if it appears 
necessary, may postpone the date of the hearing and the creditor will be required to inform the 
debtor and other relevant persons of the later date.

249.  A sheriff who postpones a full hearing following an application can make whatever 
ancillary orders he thinks appropriate (see subsection (2A)).  This can include ordering fresh 
continuations of the reports on searches in the Register of Inhibitions and the property registers. 

250. Subsection (4) provides that the Scottish Ministers may by regulations make further 
provision about the continuations of the reports on searches in the Register of Inhibitions and 
property registers that an attaching creditor must lodge with the court.   

Section 86 – Full hearing on application for warrant for sale 

251. Section 86(1) provides that at the hearing on an application for warrant to sell attached 
land, the sheriff must not make any order without first giving any person who has lodged 
objections under section 81(5) an opportunity to be heard. 

252. The sheriff may grant the application under subsection (2) provided subsections (3) and 
(5) do not apply, provided sections 87 (warrant for sale of dwellinghouses), 88 (protections for 
purchasers under missives) and 91 (land owned in common) do not apply and provided the 
sheriff is satisfied that the application is in order. 
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253. Where the sheriff grants the application, the sheriff must grant warrant for sale of the 
attached land and must appoint a solicitor (either the solicitor specified in the application or 
another of the sheriff’s choosing) as the appointed person. 

254. Subsection (4) provides that, where the sheriff grants warrant for sale, the sheriff must 
specify a time within which the land must be sold, may limit the warrant to part only of the 
attached land and may authorise the sale of the attached land by lots. 

255. Subsection (3) provides that the sheriff may, if satisfied that granting the warrant for sale 
is unduly harsh to the debtor or any other interested person, either refuse the application or grant 
it and warrant for sale but suspend the warrant for a period up to one year. 

256. Under subsection (5), the sheriff must make an order refusing the application if satisfied 
that any of the grounds specified in subsection (6) apply.  Those grounds include the ground that, 
if the attached land were sold, the net likely proceeds would not exceed the aggregate of the 
expenses of the land attachment and either £1000 or 10 per cent of the outstanding debt.  The 
Scottish Ministers are given power by subsection (7) to alter the figure of £1000 and the 
percentage of 10 per cent. 

Section 87 – Application for warrant for sale of sole or main residence 

257. Section 87(1) applies where the creditor applies for a warrant for sale of attached land 
which is or includes a dwellinghouse which is the sole or main residence of the debtor, the owner 
if it is not the debtor, or any of the persons specified in subsection (2). 

258. Those persons are a non-entitled spouse of the debtor or owner, a cohabitee of the debtor 
or owner, a civil partner of the debtor or owner, a same sex cohabitee of the debtor or owner and 
a former partner of the debtor or owner who resides with a child, where that child is also a child 
of the debtor or owner. 

259. The sheriff is not prohibited from granting a warrant for sale of a dwellinghouse where 
this section applies but, before making a decision, the sheriff is obliged by subsection (4) to 
consider the matters in subsection (5).  Those matters are the nature and reasons for the debt 
secured by the land attachment, the debtor’s ability to pay, any action taken by the creditor to 
help the debtor in paying the debt and the ability of those living in the property to obtain 
reasonable alternative accommodation. 

260. Subsection (6) provides that, where the sheriff grants warrant for sale, the sheriff can 
suspend the operation of the warrant for a period not exceeding 1 year. 

261. Subsection (7) provides that a dwellinghouse may be a sole or main residence even if it is 
also used by the debtor or other relevant person for the purposes of any profession, trade or 
business.  Subsection (8) defines what is meant by “child”, “dwellinghouse” and “non-entitled 
spouse”.
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Section 88 – Protection of purchaser under contract where creditor applies for warrant for 
sale

262. Sections 88 to 90 deal with the situation where the debtor has concluded a contract to 
transfer attached land to a third party (called in those sections the “prospective purchaser”).  

263. Section 88 applies where a creditor applies for a warrant to sell attached land and a 
person who has registered a caveat under section 80 has lodged objections to the application. 

264. Subsections (2) and (3) provide that the sheriff may, if satisfied the prospective purchaser 
did not seek to defeat the rights of creditors of the debtor in entering into the contract and that 
both the purchaser and debtor will proceed quickly with the purchase, make an order suspending 
the application (i.e. without making a decision on whether or not to grant warrant for sale) and 
requiring the prospective purchaser to pay the price under the contract to the creditor. 

265. Subsection (4) provides that section 105 applies to the proceeds of sale paid to the 
creditor under this section as if the sale had taken place under a warrant for sale and those 
proceeds were the proceeds of that sale. 

Section 89 – Protection of purchaser under contract where warrant for sale granted 

266. This section applies where a prospective purchaser had (before notice of land attachment 
was registered) entered into a contract to buy attached land from the debtor and a warrant for sale 
is subsequently granted. 

267. Subsection (2) operates in a similar way to section 88(2) and (3) and provides that the 
sheriff may make an order suspending the warrant for a period of up to 1 year and requiring the 
prospective purchaser to pay the price under the contract to the appointed person. 

268. Subsection (3) operates in a similar way to section 88(4).

Section 90 – Provision supplementary to sections 88 and 89 

269. This section applies where an order is made under section 88(2) or 89(2) and gives the 
sheriff power, on an application by the creditor or the appointed person, to revoke the order 
under section 88(2) or 89(2).  The sheriff may do so if satisfied that the prospective purchaser 
and the debtor entered into the contract to defeat the rights of creditors of the debtor or if there 
has been undue delay in completing the sale. 

Section 91 – Warrant for sale of attached land owned in common 

270. Section 91 applies where the land specified in an application for warrant to sell attached 
land is owned in common by the debtor and another person or persons.  Land owned in common 
may be capable of being separated into part owned by the debtor and part owned by the co-
owner.  Where this is possible, the debtor’s part may be sold.  Where this is not possible, the 
whole land would have to be sold and the proceeds of sale divided, with the debtor’s share going 
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to pay the sum recoverable by the land attachment and the co-owner’s share being paid to that 
co-owner.

271. Subsection (2) provides that, subject to subsection (3), the sheriff may make an order 
under section 86(2) granting warrant for sale of the land owned in common. 

272. Subsection (3) provides that the sheriff must specify in the order whether the warrant 
authorises the division of the land owned in common and the sale only of the part belonging to 
the debtor or sale of all the land owned in common and, subject to subsection (5), division of the 
proceeds.

273. Subsection (4) provides that, where the warrant authorises division of the land, from the 
day on which the order granting the warrant is made the debtor’s part will be subject to the land 
attachment and the remaining land will be released from it.  The warrant will apply as if the land 
specified in it were the debtor’s part and the warrant for sale granted were warrant for sale of that 
part.

274. Subsection (5) provides that, where the warrant authorises the sale of the land owned in 
common and a division of the proceeds, the share of the proceeds of sale which would be due to 
the debtor must be paid to the appointed person.  The appointed person must pay the other owner 
of the land the share of the proceeds of sale due to that owner and deal, as specified in section 
105, with the share of proceeds that would be due to the debtor.  The appointed person’s duty to 
pay to the common owner the common owner’s share of the proceeds is subject to the rights of 
any creditor with a security over the third party’s interest in the land. 

275. Subsections (6) and (7) make further provision providing that a common owner of 
common property may buy out the attached property and sets out the amount payable to the 
appointed person by such an owner if the whole land is bought by that owner and the proceeds 
fall to be divided. 

Section 92 – Intimation of sheriff’s decision at full hearing 

276. Section 92(1) provides that, where a warrant for sale is granted under section 86(2), the 
creditor must send a copy to the debtor and the appointed person. 

277. Subsection (2) provides that, where a warrant is refused under section 86(3)(b) or (5), the 
sheriff clerk must send a copy of the order to the debtor and to any other person the sheriff clerk 
considers to have an interest. 

Section 93 – Supplementary orders as respects sale 

278. Section 93(1) and (2) gives the sheriff power, when either granting an application for sale 
or subsequently, to make any order in connection with the sale that appears to the sheriff to be 
appropriate.  In particular, on application by the appointed person, the sheriff may extend the 
period within which the land is to be sold or may remove that appointed person and appoint 
another solicitor as appointed person instead.  The debtor, a creditor or any other interested party 
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may make an application for the removal of the appointed person and the appointment of a 
replacement one. 

279. Subsection (3) provides for the intimation, by the creditor, of orders made under 
subsection (1) after the granting of warrant for sale. 

Section 94 – Effect of certain refusals of application for warrant for sale under section 
86(5)

280. This section provides that, where an application for sale is refused on a ground specified 
in paragraph (d), (e), (f) or (g) of section 86(6), the land attachment will not, because of that 
refusal, cease to have effect and it will be competent for the creditor to make a further 
application for a warrant to sell the attached land. 

Section 95 – Termination of debtor’s right to occupy land 

281. Section 95 provides the creditor with power to terminate the right of the debtor or other 
person having a right derived from the debtor to occupy land in respect of which warrant for sale 
has been granted. 

282. This is achieved by the creditor serving a notice (which complies with subsection (2)) on 
the debtor or any other person.  The right of the debtor or other person to occupy the land is 
terminated with effect from the day specified in the notice, which must be a minimum of 7 days 
after the date of service.  A certificate of service of the notice in the form prescribed in rules of 
court may be registered. 

283. Subsection (3) provides that where a person (other than the debtor) has a right to occupy 
the land which, leaving out of account the registration of the notice of land attachment, would 
have been good against a singular successor of the debtor, that person’s right cannot be 
terminated by notice under this section. 

Section 96 – Consequences of giving notice under section 95(1) 

284. Section 96 governs the consequences where a creditor has, by serving notice under 
section 95, terminated the right of the debtor or another person to occupy the land to be sold. 

285. Subsection (1) provides that, from the date the creditor serves notice under section 95, the 
creditor has the rights and obligations of a heritable creditor in lawful possession of the land.  
This is similar to section 20(5) of the Conveyancing and Feudal Reform (Scotland) Act 1970, 
which applies where a creditor under a standard security has obtained lawful possession of the 
security subjects on the default of the debtor.  Subsection (1A) provides that the rights and 
obligations in subsection (1) include any right the debtor has to receive rent from a tenant but 
only on or after the date on which the creditor notifies the tenant of the termination of the 
debtor’s rights.  The creditor also has right to any lease, and any permission or right of 
occupancy.  The creditor does not, however, have power to grant a lease. 
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286. Subsection (3) gives the creditor power to apply to the sheriff for an order authorising 
reconstruction, alteration or improvement works if they are required to maintain the market value 
of the land, the costs of which will be expenses of the land attachment recoverable from the 
debtor (see subsection (4)).  The creditor may also bring an action of ejection against the debtor 
and will have title to bring any action of removing, intrusion or ejection which the debtor might 
have brought in respect of the land. 

The sale 
Section 97 – Appointed person 

287. Section 97 makes provision about the appointed person and that person’s functions (the 
main function being to carry out the sale of the attached land under the warrant). 

288. Subsection (1) provides that the appointed person is an officer of the court and must act 
independently of the creditor, debtor and any interested person.  Subsection (2) requires the 
appointed person to lodge a bond of caution before exercising any functions under this Chapter. 

289. Subsection (3) provides that the appointed person may apply to the sheriff who granted 
the warrant for sale for directions as to how to perform any of the appointed person’s functions. 

290. Subsections (5) to (7) provide that the appointed person is liable to the creditor, debtor, 
any person who owns the attached land in common with the debtor and any secured creditor for 
patrimonial loss as a result of negligence on the part of the appointed person in executing the 
warrant for sale.  The creditor is liable for the appointed person’s expenses and outlays incurred 
in doing so.  Those expenses will be expenses of the land attachment and will be recoverable 
from the debtor by the creditor. 

291. Subsection (8) gives the Scottish Ministers power to make further provision about the 
functions of the appointed person. 

Section 98 – Method of sale 

292. Section 98 provides for the appointed person’s main function – selling the attached land.  
Subsection (3) requires the appointed person to consult the creditor about the method of sale 
(private bargain or public auction) which is to be used.  Subsection (4) requires the appointed 
person to advertise the land for sale and ensure the best price is obtained. 

Section 99 – Legal incapacity or disability of debtor not to affect title of purchaser 

293. The effect of this section is that a purchaser who buys the land sold in execution of the 
warrant for sale can get a good title to the land without being adversely affected by any legal 
incapacity or disability affecting the debtor (such as the debtor being not of full age). 
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Section 100 – Title of purchaser not to be affected by certain irregularities 

294. This section provides protection for purchasers who buy land sold under warrant for sale 
provided they acted in good faith when buying the land and provided a certificate in the form 
prescribed in rules of court has been granted by the appointed person confirming the land 
attachment was properly carried out.  The validity of a disposition which is registered by such a 
purchaser will not be challengeable on the ground that the land attachment was not carried out 
properly or that it was no longer in force when the sale took place. 

Section 101 – Effect of registration of disposition on securities 

295. This section provides that, where a disposition of attached land is granted to a purchaser 
and registered, the land will no longer be subject to the land attachment or to any heritable 
security or diligence ranking equally with, or after, the land attachment. 

Section 102 – Report of sale 

296. Section 102(1) imposes a duty on the appointed person to lodge a report of the sale with 
the sheriff clerk for the court which granted the warrant.  That report must be lodged within 28 
days of the date on which the sale price is paid.  Subsection (2) provides for the form and content 
of in the report. 

297. Subsection (3) provides that, if the appointed person submits a report after the specified 
period has expired or refuses or delays submitting a report, the sheriff may make an order 
providing that the appointed person will not be entitled to payment of some or all of the expenses 
incurred in executing the warrant for sale from the creditor. 

Section 103 – Audit of report of sale 

298. This section deals with auditing the report on sale lodged under section 102(1).  The 
sheriff must forward it to the auditor of court.  Subsection (2) provides that the auditor must tax 
the expenses chargeable against the debtor, confirm the balance due to or by the debtor following 
the sale and give a report to the sheriff.  The auditor will not be entitled to charge a fee for the 
report (see subsection (3)). 

299. Subsection (4) provides that the report of sale and the auditor’s report will be held by the 
sheriff clerk, and be available for inspection, for a time prescribed by rules of court.  A fee for 
inspection may be prescribed in an order under section 2 of the Courts of Law Fees (Scotland) 
Act 1895. 

Section 104 – Sheriff’s consideration of report 

300. This section provides for the sheriff’s powers on receiving the auditor’s report.  Under 
subsection (1), the sheriff may, after considering that report and the report of sale lodged under 
section 102(1), make an order approving the report of sale subject to any amendments made 
following a hearing with all interested parties or by the auditor. Alternatively, the sheriff may, if 
satisfied that there has been a substantial irregularity in the land attachment, make an order 
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declaring the land attachment void and making any consequential order which the sheriff 
considers necessary in the circumstances. 

301. Subsection (3) deals with intimation of the sheriff’s order by the sheriff clerk.  Subsection 
(4) provides that any order declaring the land attachment void does not affect the title of any 
person who purchased the attached land under the warrant for sale. 

Section 105 – Proceeds of sale 

302. Section 105(1) provides for the distribution of the proceeds of the sale where land is sold 
in execution of a warrant for sale.  The appointed person must disburse the proceeds in the 
following order: 

any expenses due to the creditor under section 103(2)(a); 

any sums due to any creditor holding a security or diligence over the land which 
ranks before the land attachment; 

any sums due to— 

the creditor who executed the land attachment; and 

any creditor under a security or diligence which ranks equally with the land 
attachment; 

any sums due to any other creditor under any security or diligence which ranks after 
the land attachment; and 

any balance of the proceeds will be paid to the debtor. 

303. The appointed person is entitled to fees and expenses for dealing with the land 
attachment.  These shall be met by the creditor.  The appointed person may deduct his fees and 
expenses from the sum paid to the creditor (see subsection (1A)). 

304. Subsection (2) provides that the appointed person must pay any balance due to the debtor 
to the debtor or other person authorised by the debtor to give a receipt for it. 

305. Subsection (3) obliges a creditor who receives the sums due under a security or diligence 
to grant a discharge of that security or diligence. 

306. Subsections (4) and (5) provide that, if the appointed person is unable to obtain a receipt 
or discharge relating to the distribution of the proceeds of sale from the debtor or any creditor, 
the appointed person may consign the amount due to the person in the sheriff court.  That 
consignation will discharge the duty to pay the amount due and a certificate of the sheriff clerk 
will be evidence of the discharge. 
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Foreclosure
Section 106 – Foreclosure 

307. Section 106 provides for what happens where the appointed person has exposed the land 
to sale but has failed to find a buyer or has succeeded in selling only part of the land at a price 
which is less than the secured amount.  This section provides that the court may, among other 
things, grant decree of foreclosure, which transfers the land to the creditor. 

308. Subsections (2) to (4) provide for the procedure to be followed by the appointed person 
when applying for a decree of foreclosure.  The application must be accompanied by a statement 
setting out the whole amount secured by the land attachment and secured by any other security 
or diligence ranking before or equal to the land attachment.  Where part of the land has been 
sold, a report on that sale under section 102(1) must accompany the application.  A copy of the 
application must be served by a judicial officer on the debtor, any occupier of the land specified 
in the warrant for sale, the creditor in any heritable security affecting the land and any other 
person with a land attachment or other diligence over the land. 

309. Subsection (5) provides that the sheriff, after allowing any person served with a copy of 
the application an opportunity to make representations, may grant the decree of disclosure, 
suspend the application for no more than 3 months or appoint a valuer to fix a reserve price at 
which the land must be auctioned or advertised for sale and, if unsold, auctioned. 

310. Subsection (6) provides the debtor may bid and purchase at any auction or purchase at the 
price advertised for sale.  Subsection (7) provides that the sheriff may, where the appointed 
person produces an auctioneer’s certificate that the land remains unsold at the reserve price or 
that the land did not achieve a sale at the advertised reserve price, grant decree of foreclosure. 

311. Subsection (8) provides a decree of foreclosure must be in the form prescribed by rules of 
court, provide a description of the land and contain a declaration of the price the creditor is 
deemed to have paid for the land (which is relevant for the purposes of section 107(2)). 

Section 107 – Registration of decree of foreclosure 

312. Section 107 provides for the effects of registration of the decree of foreclosure in the 
appropriate property register.  Subsection (1) provides that the debtor’s right to bring the land 
attachment to an end by paying the debt is removed and the land will vest in the creditor.  At the 
same time, the land will no longer be subject to the land attachment, securities or any diligence 
ranking after the land attachment and the creditor will have the right to redeem any security or 
diligence ranking prior to or equal with, the land attachment.  Effectively, the creditor will now 
own the land (or, in the case of a long lease, will become the tenant in place of the debtor). 

313. Subsection (2) provides that, despite the decree of foreclosure, the debtor will remain 
liable for any balance due to the creditor which is not extinguished by the price at which the 
creditor is (under section 106(8)(c)) deemed to have acquired the land and for any sums due to 
any creditor under a postponed security.  Subsections (3) and (4) provide that the creditor’s title 
will not be challengeable on the ground of any irregularity in the diligence or foreclosure 
proceedings although the debtor will retain a right to claim damages for wrongful diligence. 
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Payments to account and expenses 
Section 108 – Ascription 

314. This section provides that any sums recovered by land attachment or any payment made 
by the debtor while the attachment is in force will be ascribed in the following order: 

the expenses of the land attachment chargeable against the debtor; 

interest on the debt due as at the date the notice of land attachment was registered; 

the debt due and any interest on it which has accrued since the registration of the 
notice.

Section 109 – Expenses of land attachment 

315. This section provides that the expenses incurred by the creditor in carrying out the land 
attachment will be chargeable against the debtor and can be recovered only by the land 
attachment itself and not by any other legal process.  Any expenses not recovered by the time the 
land attachment is completed will cease to be chargeable against the debtor.  If the sheriff is 
satisfied that the debtor has objected on frivolous grounds to an application for a warrant for sale 
or for decree of foreclosure, the sheriff may award expenses against the debtor not exceeding an 
amount prescribed by the Scottish Ministers by regulations. 

Termination, discharge etc. of land attachment 
Section 110 – Termination by payment etc. 

316. Section 110(1) covers the situation where the debt owed is paid or tendered before the 
land attachment is created.  It provides that, if the full sum owed is paid or tendered to the 
creditor, a judicial officer or any other person authorised to receive payment on behalf of the 
creditor before the expiry of 28 days from the date the notice of land attachment is registered, no 
land attachment is created and the notice ceases to have effect. 

317. Subsections (2) and (3) cover the situation where such payment is made or tendered after 
a land attachment is created.  Provided the debtor complies with subsections (2) and (3), the land 
attachment will cease to have effect.  The land attachment will cease to have effect, however, 
only if the debtor pays or tenders the sum owed before either a contract of sale is concluded or a 
decree of foreclosure is registered.

Section 111 – Discharge 

318. Section 111 applies where the debtor complies with section 110 and either the notice of 
land attachment or the land attachment ceases to have effect.  The creditor must discharge the 
notice of land attachment or the land attachment if the expenses of discharge are also paid or 
tendered to the persons specified in section 110(1).  It is competent to register the discharge 
which must be in the form prescribed in rules of court. 

Section 112 – Recall and restriction of land attachment 

319. Section 112 provides for the sheriff’s powers to recall or restrict a land attachment. 
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320. Subsections (1) and (2) provide that the debtor or any interested person may apply to the 
sheriff for an order recalling or restricting a land attachment.  The application must be in the 
form prescribed by rules of court and be notified to the creditor. 

321. Subsection (3) provides that the sheriff must make an order for recall if satisfied that the 
land attachment is invalid, has been carried out incompetently or irregularly, has ceased to have 
effect or the creditor, under section 111(2)(b) is obliged to discharge it.  Subsection (4) provides 
that the sheriff may make an order restricting the land attachment if satisfied that significantly 
more land is attached than need be and it is reasonable to restrict the attachment. 

322. Subsections (5) and (6) provide that an order for recall or restriction must be in the form 
prescribed by rules of court and that it is competent for a person who obtains such an order to 
register it in the property registers. 

Section 113 – Duration of land attachment 

323. Section 113(1) provides that a land attachment will cease to have effect 5 years after the 
date on which the notice of land attachment was registered, if not terminated earlier by payment, 
discharge or recalled by order of the sheriff. 

324. Subsections (2) to (4) give the creditor power to extend that period for a further 5 years.  
To extend the period the creditor must register a notice of extension in the form prescribed by 
rules of court within 2 months before the current 5-year period expires.  The creditor may extend 
the period on more than one occasion. 

Land attachment subsequent to reduction of deed granted in breach of inhibition 
Section 114 – Land attachment subsequent to reduction of deed granted in breach of 
inhibition

325. Section 114 provides for the situation where a debtor has been inhibited, breaches the 
inhibition by disposing of the property affected and the inhibiting creditor reduces the transaction 
which breached the inhibition.  Taking the example of the sale of inhibited land, the reduction of 
the disposition granted by the debtor is ex capite inhibitionis.  This means that, in any question 
between the creditor and the debtor, the debtor is regarded as still having title to the land.  
However, the person who purchased the land from the debtor, in a question with anyone else, has 
that title. 

326. Land attachment is not competent against land in respect of which the debtor does not 
have a recorded or registered title (see section 71(2)).  Even where the disposition is reduced, the 
debtor does not have recorded or registered title.  Section 114 provides that, notwithstanding 
section 71(2) and this rule from the law of inhibition, the inhibiting creditor who has reduced the 
disposition may proceed to register a notice of land attachment over the land.  A land attachment 
may subsequently be created and this section makes the necessary modifications to other sections 
in this Chapter to take account of the fact that the purchaser from the debtor (the “third party”) 
needs to be involved in the land attachment process. 
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327. In addition, subsection (2) provides that the land attachment registered in the 
circumstances mentioned in subsection (1) enjoys preference in ranking in any competition with 
a security granted in favour of, and a land attachment executed by, a creditor of the third party. 

General and miscellaneous 
Section 115 – Land attachment as heritable security 

328. This section clarifies that a land attachment is not a heritable security for the purposes of 
the Heritable Securities (Scotland) Act 1894 and that the remedies of the creditor on default of 
the debtor under that Act are not therefore available to the creditor under a land attachment. 

Section 116 – Interpretation 

329. This section defines what is meant by expressions used in this Chapter.  It also provides 
the Scottish Ministers with power to modify the definitions of “decree” and “document of debt”. 

Chapter 3 – Residual attachment 

Section 117 – Residual attachment 

330. This section introduces a new form of diligence over property of a debtor to be known as 
residual attachment. 

331. Subsection (2) gives the Scottish Ministers power by regulations to specify the kind of 
property that may be attached by residual attachment.  That power is subject to subsections (3) 
and (4). 

332. Only property which is transferable and which cannot be attached by any other diligence 
can be specified.  In addition, property which is exempt from all diligence or from a particular 
diligence (such as the property listed in section 11 of the Debt Arrangement and Attachment 
(Scotland) Act 2002) cannot be specified.  Finally, property of which the debtor is the tenant and 
which is either a dwellinghouse used by the debtor as a sole or main residence or which is a croft 
cannot be specified. 

333. Subsection (5) makes it clear that property of a debtor which is of a kind specified as 
attachable by residual attachment can be attached even though it is owned in common by the 
debtor and a third party. 

334. Subsections (6) and (7) give further content to the power of the Scottish Ministers to 
specify property under subsection (2).  In particular, subsection (7) envisages that the regulations 
may make provision for how that particular kind of property can be attached and how its value 
can be realised in order to pay off the debt secured by the residual attachment. 

335. As section 118 makes clear, residual attachment is available only in execution and not on 
the dependence and it cannot be executed as of right but must be sanctioned by the court. 

 47

459



This document relates to the Bankruptcy and Diligence etc. (Scotland) Bill as amended at 
 Stage 2 (SP Bill 50A) 

Application for residual attachment order 
Section 118 – Application for residual attachment order 

336. This section provides for the first stage of the residual attachment process.  The creditor 
must obtain a residual attachment order (under section 120) before then obtaining a satisfaction 
order (under section 124). 

337. This section governs the application by a creditor for a residual attachment order.  The 
creditor may do so only where the debt is established by a decree or a document of debt, the 
creditor has, before or on the service of a charge to pay, provided the debtor with a debt advice 
and information package, the debtor has been charged to pay the debt, and the period of payment 
has expired without payment being made. 

338. “Decree” and “document of debt” are defined in section 133 (as read with section 199) of 
the Bill.  The “debt advice and information package” is the same package required, in the case of 
attachment of moveables, by section 10 of the Debt Arrangement and Attachment (Scotland) Act 
2002 (see section 199(1)). 

339. An application for residual attachment must be in the form prescribed in rules of court, 
must specify the property to be attached and must set out how the creditor intends to realise the 
value of the property which the creditor proposes to attach.  The debtor and any person having an 
interest in the property must be notified of the application.  A person notified of the application 
may lodge objections to the application before the 14 day period for doing so has expired (see 
subsection (3)). 

Section 119 – Effect of application for residual attachment order 

340. This section sets out the effects on the debtor and other persons where the creditor makes 
an application for a residual attachment order.  The debtor must not, from the date the 
application was served until the court either makes a residual attachment order or dismisses the 
application, take any of the specified steps set out in subsection (3).   Those steps are transferring 
or otherwise disposing of the property, burdening the property, granting any licence in relation to 
the property or entering into any agreement to do any of these steps.  Subsection (4) provides 
that any steps which are taken after service of the application on the debtor are void and 
subsection (5) provides that a breach of this section by the debtor or any other person may be 
dealt with as a contempt of court. 

Residual attachment order 
Section 120 – Residual attachment order 

341. This section provides for the making and effects of a residual attachment order. 

342. Subsection (1) provides that at the hearing on the application for a residual attachment, 
the court must allow any person who has lodged an objection a chance to be heard. 
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343. Subsection (2) provides that the court may, if satisfied that the application is in order, 
make a residual attachment order which (in terms of subsection (3)) must specify the property to 
be attached, require notification of various persons by the creditor and state the persons on whom 
the schedule of residual attachment (see section 121) must be served.  When making a residual 
attachment order, the court may make any other order the court considers appropriate.  
Subsection (5) makes further provision about the kinds of ancillary orders the court may make. 

344. Under subsection (4), the court must refuse the application if either the property specified 
in it cannot be attached by residual attachment or if the creditor’s proposals for realising the 
value of the property would be ineffective (either in realising any value or, where the value was 
realised, it would not result in the debt being paid off or reduced). 

Section 121 – Schedule of residual attachment 

345. This section provides for the necessary step which the creditor must take if that creditor 
wants to create a residual attachment (see section 122).  Where the court grants a residual 
attachment order, the creditor may serve a schedule of residual attachment. 

Section 122 – Creation and effect of residual attachment 

346. This section provides a residual attachment is created at the beginning of the day after the 
schedule of residual attachment is served on the debtor.  Subsection (2) provides for the effects 
of a residual attachment.  The residual attachment gives the creditor a security over the attached 
property for the debt, interest on it and the expenses of the diligence. 

Satisfaction order 
Section 123 – Application for satisfaction order 

347. Where a creditor has created a residual attachment over property of a debtor, and the 
debtor does not pay off the debt, the next step will be an application to the court for a satisfaction 
order.

348. Section 123 makes provision for applications for satisfaction orders and is in similar 
terms to section 118 (application for residual attachment order).  The application must, among 
other things, be accompanied by a copy of the schedule of residual attachment and any other 
document prescribed by rules of court.  Any person wishing to object to the application must do 
so within 14 days of the intimation of the application on that person. 

Section 124 – Satisfaction order 

349. This section provides for the making and effects of a satisfaction order. 

350. Subsection (1) provides that, at the hearing on the application under section 123(1), the 
court must allow those who have lodged objections an opportunity to be heard. 
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351. Subsection (2) provides for when the court can make a satisfaction order.  The court may 
make a satisfaction order if it is satisfied the application is in order and provided it is not obliged 
by subsection (6) to refuse the application.  Subsection (3) provides that a satisfaction order must 
specify the property to which it applies and must require the creditor to intimate it to the debtor 
and other persons the court specifies. 

352. Under subsection (4), a satisfaction order may authorise the sale of the attached property, 
the transfer of the property to the creditor, the transfer of income derived from the property to the 
creditor or the granting by the creditor of leases or licences of the property.  The types of order 
listed in subsection (4) are not exclusive.  In addition, section 117(7)(d) envisages that the 
Scottish Ministers may make provision for the types of satisfaction orders that may be made in 
respect of particular types of property. 

353. Where a satisfaction order is made which authorises sale of the property, the court must 
appoint a qualified person to carry out the sale and specify a period within which that should 
happen (subsection (5)(a)).  In the case of any kind of satisfaction order, the court may appoint a 
suitably qualified person to provide a report to the court on the market value of the property 
(subsection (5)(b)).

354. Subsections (6) and (7) determine when the court must refuse an application for a 
satisfaction order.  The grounds in subsection (7) partially mirror those in section 120(4) 
(grounds for refusing application for residual attachment order). 

355. Subsection (8) gives the court power, if it thinks that making a satisfaction order would 
be unduly harsh to the debtor or a third party, to either refuse the application or make one but 
suspend it for a year. 

Section 125 – Intimation of court’s decision 

356. Section 125(1) provides that, where a satisfaction order is made under section 124(2), the 
creditor must send a copy to the debtor, the appointed person and any other person the court 
specifies.

357. Subsection (2) provides that, where an application is refused, the court must send a copy 
of the order to the debtor and to any other person the court considers has an interest. 

Section 126 – Effect of certain refusals of application for satisfaction order 

358. This section provides that the refusal of an application for a satisfaction order on the 
ground mentioned in section 124(7)(c) does not lift the residual attachment.  In other words the 
creditor still has the protection of the security over the attached property – which could give that 
creditor priority if the debtor is sequestrated.  In addition, the creditor can make another 
application for a satisfaction order at a later date, perhaps with a different proposal as to how the 
value of the attached property might be realised. 

 50

462



This document relates to the Bankruptcy and Diligence etc. (Scotland) Bill as amended at 
 Stage 2 (SP Bill 50A) 

Termination, discharge etc. of residual attachment 
Section 127 – Termination by payment etc. 

359. This section covers the situation where the debt owed is paid or tendered after a residual 
attachment is created.  It provides that the residual attachment will cease to have effect if the full 
sum recoverable by the residual attachment is either paid or tendered to the creditor, the 
appointed person, a judicial officer or another person authorised to receive payment on behalf of 
the creditor.  Where a satisfaction order has been made, the residual attachment will not cease to 
have effect unless the sum is paid or tendered before the contract of sale is concluded (where the 
satisfaction order authorises sale) or the property is otherwise disposed of. 

Section 128 – Recall 

360. This section provides for the court’s powers to recall or restrict a residual attachment. 

361. Subsections (1) and (2) provide that the debtor or any other person having an interest may 
apply to the court for an order recalling or restricting the residual attachment.  The application 
must be in the form prescribed in rules of court and be notified to the creditor. 

362. Subsection (3) provides that the court, if satisfied that a residual attachment is invalid, has 
been carried out incompetently or irregularly or that it has ceased to be in force, may make an 
order recalling the residual attachment.  Subsection (4) provides that, where the court is satisfied 
that significantly more property is attached than need be and it is reasonable to do so, it may 
make an order restricting the effect of the residual attachment to only that part of the property to 
which it relates. 

363. Subsection (5) provides that an order for recall or restriction must be in the form 
prescribed by rules of court. 

Section 129 – Duration of residual attachment 

364. This section provides that, subject to the court extending the period under subsection (2), 
a residual attachment will cease to have effect 5 years after the day the debtor receives the 
schedule of residual attachment.  Subsections (2) and (3) provide that the court may extend that 
period on the application of the creditor and may do so on more than one occasion. 

Section 130 – Effect of death of debtor 

365. This section provides that where the creditor has taken steps to carry out a residual 
attachment but has not served a schedule of residual attachment on the debtor before the death of 
the debtor, no residual attachment is created and the residual attachment order will fall.  Where a 
residual attachment is created before the death of the debtor, it will continue and the creditor will 
be entitled to continue the attachment against the debtor’s executor or other representative.  
Rules of court may modify the procedures for residual attachment under this Chapter to reflect 
the circumstances covered by this section. 
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General and miscellaneous 
Section 131 – Expenses of residual attachment 

366. This section provides that the expenses incurred by the creditor in carrying out the 
residual attachment will be chargeable against the debtor and can be recovered only by the 
attachment and not by any other legal process.  Any expenses not recovered by the time the 
residual attachment is completed will cease to be chargeable against the debtor.  If the court is 
satisfied that the debtor has objected on frivolous grounds to an application for a satisfaction 
order, the court may award expenses against the debtor not exceeding an amount prescribed by 
the Scottish Ministers by regulations. 

Section 132 – Ascription 

367. This section provides that any sums recovered by residual attachment or any payment 
made by the debtor while the attachment is in force must be ascribed in the following order: 

the expenses of the residual attachment chargeable against the debtor; 

interest on the debt due as at the date the residual attachment order was made; 

the debt due and any interest on it which has accrued since the making of that order. 

PART 5 – INHIBITION 

Creation
Section 134 – Certain decrees and documents of debt to authorise inhibition without need 
for letters of inhibition 

368. Subsection (1) provides that inhibition in execution is competent to enforce payment of a 
debt constituted by a decree or document of debt or to enforce an obligation to perform a 
particular act (sometimes referred to as an obligation ad factum praestandum).  Inhibition is 
competent only to enforce that kind of obligation where it is contained in a decree and the action 
to which the decree relates either contained an alternative conclusion or crave for payment of 
money (for example, payment of damages if the obligation was not adhered to) or was an action 
demanding the conveyance of or granting of a real right in heritable property (subsection (2)). 

369. Subsections (3) to (5) insert provisions relating to an inhibition for ordinary debt into the 
Writs Execution (Scotland) Act 1877, Sheriff Courts (Scotland) Extracts Act 1892 and the 
Debtors (Scotland) Act 1987 which provide that extract decrees or documents for payment 
automatically carry a warrant for inhibition (including extracts of decrees granted in the sheriff 
court).  There is therefore no need to apply for letters of inhibition and subsection (6) abolishes 
this procedure. 

370. Subsection (7) provides that the sections 152 and 153 dealing with expenses and 
allocation of sums paid to account do not apply to inhibitions executed to enforce the 
performance of an obligation.  This is because there is no principal sum along with which 
expenses could be recovered under section 153 and no sum can be paid to account when there is 
no principal sum being recovered. 
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371. Subsection (8) defines “decree” and “document of debt” by reference to section 199 of 
the Bill.  Subsection (9) provides for those definitions to be modified by the Scottish Ministers 
by regulations. 

Section 134A – Provision of debt advice and information package when executing 
inhibition

372. Section 134A provides that a creditor executing certain inhibitions must provide the 
debtor (where the debtor is an individual) with a debt advice and information pack.  Those 
inhibitions are— 

inhibitions in execution of a decree for payment and 

inhibitions in execution of a decree containing an obligation (other than an obligation 
to convey heritable property or to grant rights in such property) to perform a 
particular act where the action in which that decree was obtained also contained an 
alternative conclusion or crave for payment of money (other than expenses).

373. An inhibition in execution shall be incompetent if the debtor is not provided with the debt 
advice and information package at the same time as the schedule of inhibition is served. 

Section 135 – Registration of inhibition 

374. This section provides that an inhibition is registered only by registering the schedule and 
certificate of inhibition in the Register of Inhibitions.  The schedule and certificate must be in the 
form prescribed by the Scottish Ministers by regulations. 

Section 136 – Date on which inhibition takes effect 

375. This section replaces section 155 of the Titles to Land Consolidation (Scotland) Act 
1868.

376. New section 155 provides that an inhibition takes effect on the day it is registered unless 
a notice of inhibition is registered in the Register of Inhibitions; the schedule is served on the 
debtor after the notice is registered and the inhibition is registered before 21 days have expired 
from the date of registering the notice.  In those circumstances the inhibition takes effect from 
the date of the serving of the schedule.  A notice of inhibition must be in the form prescribed by 
the Scottish Ministers by regulations. 

Effect 
Section 137 – Property affected by inhibition 

377. Subsection (1) provides that inhibition may affect any heritable property.

378. Subsection (2) provides that any rule of law authorising inhibition against any other 
category of property will cease to be in force.  In particular the rule that inhibition may only 
affect property which may be subject to the diligence of adjudication is abolished by this 
provision.
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379. Subsection (3) states that property is acquired on the day the deed transferring the 
property is delivered.  For the purposes of subsection (1) this means that, where a person has a 
deed delivered to them which transfers ownership of a house to them, an inhibition executed 
against that person will affect the house even if the person’s title to the house has yet to be 
registered.  This subsection also applies to section 157 of the Titles to Land Consolidation 
(Scotland) Act 1868 which states that inhibition does not affect property acquired by a debtor 
after the inhibition is executed.  So if inhibition is executed before the day that a deed 
transferring a house is delivered, the house will not be affected by the inhibition. 

Section 138 – Effect on inhibition to enforce obligation when alternative decree granted 

380. This section provides that where there is an inhibition to enforce a decree for 
performance of a particular act and subsequently a decree for the alternative conclusion for 
payment is granted (for example, following failure to comply with the original decree), the 
inhibition continues in force and is treated as if it was executed to enforce payment under the 
later decree.  Without this provision, the inhibition would lapse and a new inhibition would have 
to be executed to enforce the decree for payment. 

Section 139 – Effect of conversion of limited inhibition on the dependence to inhibition in 
execution

381. This section applies to the situation where a creditor obtains a decree for payment of all 
or part of a principal sum in an action in which the creditor had executed inhibition on the 
dependence of the action.  Under section 15J(b) of the 1987 Act (inserted by section 156 of the 
Bill) the court can limit the warrant to specified property. The effect of this section is that when 
that limited inhibition turns into an inhibition in execution of the decree (which happens when 
decree is granted) it is no longer limited to that property. 

Section 140 – Property affected by inhibition to enforce obligation to convey heritable 
property

382. This section provides that where an inhibition is executed to enforce a decree for 
implement of an obligation to convey or grant a real right in heritable property, the inhibition is 
limited to the heritable property to which the decree relates. 

Section 141 – Inhibition not to confer a preference in ranking 

383. This section abolishes the rule that an inhibition confers a preference by exclusion in any 
sequestration, insolvency proceedings or other process in which there is ranking.  Inhibitions no 
longer confer any preference. However, this section does not affect any preference in 
proceedings where the inhibition is executed before this section comes into force even if the 
ranking process itself does not begin until after the section comes into force. 

Section 142 – Power of receiver or liquidator in creditor’s voluntary winding up to dispose 
of property affected by inhibition 

384. Subsection (2) amends the Insolvency Act 1986 by inserting section 61(1A) which 
provides that an inhibition which comes into force after the creation of a floating charge is not an 
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effective diligence.  This means the inhibition does not restrict the power of a receiver appointed 
under such a floating charge to deal with any property which would normally be affected by the 
inhibition. Section 32 of the Bill changes the date of the creation of a floating charge.

385. Subsection (2) inserts section 166(1A) into the Insolvency Act which provides that a 
liquidator in winding up can exercise his power under Schedule 4 of that Act to sell property 
without that being affected by any inhibition affecting the company’s property. 

Termination 
Section 143 – Termination of effect of inhibition 

386. This section repeals the second reference to “inhibitions” in section 44(3)(a) of the 
Conveyancing (Scotland) Act 1924 and inserts section 44(3)(aa) which provides all inhibitions 
will cease to be in force after 5 years have expired from the date on which they come into force. 

Section 144 – Inhibition terminated by payment of full amount owing 

387. This section applies where an inhibition is executed to enforce payment of a debt and a 
sum is paid in respect of that debt to the creditor, a judicial officer or any other person who has 
authority to receive payment on behalf of the creditor.  Where the sum paid amounts to the total 
debt plus interest, the inhibition expenses and the expenses of discharging the inhibition, the 
inhibition will cease to be in force. 

Section 145 – Inhibition terminated by compliance with obligation to perform 

388. This section provides that where a decree for the performance of a particular act (a decree 
ad factum praestandum) is complied with any inhibition executed to enforce that decree ceases 
to have effect. 

Section 146 – Termination of inhibition when property acquired by third party 

389. Subsection (1) provides that, despite the fact that the conveyance or granting of a right in 
property affected by an inhibition is a breach of the inhibition (see section 147), an inhibition 
ceases to be in force if the conveyance or granting of the right for value and is made to a person 
acquiring the property or right who acts in good faith.  In other words, the person acting in good 
faith acquires the property or right free of the encumbrance of the inhibition.  This applies 
regardless of whether the person acquiring the property does so from the inhibited debtor or from 
another person who themselves had acquired from the debtor (or who acquired from such a 
person etc.) (subsection (3)).  Only the person acquiring the property or right needs to act in good 
faith for the inhibition to cease to affect that property.   

390. Subsection (2) is in similar terms to section 137(3) and provides that a person acquires 
property or a right in it when the deed is delivered to that person. 

391. Subsection (4) provides that a person is assumed to act in good faith if the person does 
not know about the inhibition and has taken all reasonable steps to find out whether or not an 
inhibition exists affecting the property in question. An example of taking all reasonable steps 
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might be where a buyer of a house instructs a search taken up to the date of completion of the 
sale (or whatever date close to that is reasonable according to current practice) in the Register of 
Inhibitions against the seller and any previous owner against whom an inhibition could be in 
force affecting the house and the search fails to disclose the existence of the inhibition. 

Breach
Section 147 – Breach of inhibition 

392. This section provides that an inhibited debtor breaches an inhibition when the debtor 
delivers a deed to a third party transferring or granting a right in any property which is affected 
by the inhibition.  As with sections 137(3) and 146(2) it is the date of delivery of the deed which 
is relevant.  That is the date on which the breach occurs. 

Section 148 – Prescription of right to reduce transactions in breach of inhibition 

393. This section removes any doubt that the 20 year period of long negative prescription (set 
out in section 8(1) of the Prescription and Limitation (Scotland) Act 1973) applies to the right of 
an inhibitor to have a deed granted in breach of an inhibition reduced. 

Section 149 – Registration of notice of litigiosity and discharge of notice 

394. This section inserts section 159A into the Titles to Land Consolidation (Scotland) Act 
1868.

New section 159A – Registration of notice of summons of action of reduction 
395. This section applies where an inhibiting creditor raises an action of reduction of a deed 
granted in breach of an inhibition.  The inhibiting creditor will register a notice of the signeted 
summons in the action in the Land Register of Scotland or the Register of Sasines (property 
registers), specifying the land in the deed under reduction.  This provides notice in the property 
registers that the land in question is litigious pending the outcome of the action of reduction.  An 
inhibiting creditor who fails to obtain a decree of reduction will discharge the notice in the form 
prescribed by regulations so that the land no longer appears as litigious in the property registers. 

Section 150 – Reduction of lease granted in breach of inhibition 

396. This section applies where an inhibited debtor grants a lease of land affected by 
inhibition.  A lease granted in those circumstances will be reducible if it is capable of lasting for 
a period of 5 years as at the date on which the action for reduction of the lease is raised.  A lease 
which is not capable of lasting 5 years after that date will be reducible if the Court of Session is 
satisfied that in all circumstances it would be fair and reasonable to reduce it.  Section 150(4) 
specifies how to calculate the unexpired duration of a lease. 
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General and miscellaneous 
Section 151 – Power to prescribe forms in the 1868 Act 

397. Subsection (2) inserts new section 159B into the Titles to Land Consolidation (Scotland) 
Act 1868 which provides that the power to prescribe the form of notices in sections 155, 159 and 
159A of that Act is to be exercised by the Scottish Ministers by regulations subject to the 
negative resolution procedure of the Scottish Parliament. 

Section 152 – Expenses of inhibition 

398. Subsection (1) provides that the expenses incurred by the creditor in carrying out an 
inhibition will be chargeable against the debtor but (by virtue of subsection (3)) the expenses of 
only one further inhibition in relation to the same debt as the original inhibition will be 
chargeable against the debtor.

399. Subsection (2) provides that inhibition expenses will be recoverable from the debtor only 
by land attachment and residual attachment executed to recover the debt to which the inhibition 
relates.  There is no other legal method available to recover these expenses.

400. Subsection (4) provides that in a sequestration or other process where there is ranking, the 
inhibition expenses will be treated as part of the debt to which the inhibition relates.  This section 
and sections 144 and 153 do not apply to an inhibition on the dependence. 

Section 153 – Ascription 

401. This section applies where an inhibition executed to enforce payment of a debt is in force 
and any payment is made by the debtor on account of the total recoverable by the inhibiting 
creditor.  The payments made on account are allocated to the sum recoverable in the following 
order:

the expenses of any other diligence chargeable against the debtor; 

the inhibition expenses; 

interest on the sum due as at the date the inhibition came into force; 

the debt to which the inhibition relates and any interest due after the date the 
inhibition comes into force. 

Section 154 – Keeper’s duty to enter inhibition on title sheet 

402. This section inserts subsection (1A) into section 6 of the Land Registration (Scotland) 
Act 1979. 

403. New subsection (1A) provides that the Keeper must enter an inhibition registered in the 
Register of Inhibitions in the title sheet of a property only where the property (or a right in it) has 
been transferred or created in breach of the inhibition. 
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Section 155 – Inhibition effective against judicial factor 

404. This section provides that irrespective of the appointment of a judicial factor on an 
inhibited debtor’s estate, the inhibition will continue to be in force.  This will not be the case 
where the inhibited debtor is dead and a judicial factor is appointed under section 11A of the 
Judicial Factors (Scotland) Act 1889. 

PART 6 – DILIGENCE ON THE DEPENDENCE 

Section 156 – Diligence on the dependence 

405. Section 156 inserts a new Part 1A (after section 15) into the Debtors (Scotland) Act 1987 
(c.18). This new Part sets out a new regime for the granting of diligence on the dependence and 
replaces the common law on this. 

406. Diligence on the dependence of an action is a provisional or protective measure which is 
used during the progress of a court action, or just before an action is raised.  There are two types 
of diligence on the dependence, arrestment on the dependence and inhibition on the dependence.  
Arrestment “freezes” goods or money owned by the person against whom the arrestment is 
executed (usually the defender in the action) which are held by a third party (usually called the 
“arrestee”).  Inhibition principally prohibits the defender from selling heritable property. 

New section 15A – Diligence on the dependence of action 
407. Section 15A(1) gives the Court of Session and the sheriff court equivalent powers to 
grant warrants for arrestment (including, to a certain extent, admiralty arrestments) and 
inhibition on the dependence of a court action.  How the courts can exercise these powers is 
given further content by subsection (2) and sections 15C to 15F. 

408. Subsection (1) extends the powers of the sheriff by giving sheriffs the power to grant a 
warrant for inhibition on the dependence.  Under the present law, a pursuer who wishes to inhibit 
on the dependence of a sheriff court action has to obtain the warrant to do so from the Court of 
Session using a procedure which involves preparation and presentation of an Act and Letters of 
Inhibition.

409. Subsection (2) provides that a warrant for arrestment on the dependence is competent 
only where the action on the dependence of which it is sought contains a conclusion for payment 
of a sum other than expenses.  Warrant for inhibition on the dependence is competent only where 
the action contains a similar conclusion for payment of money or where it contains a conclusion 
seeking specific implement of an obligation to convey heritable property to the creditor or to 
grant the creditor a real right in security, or some other right, over property. 

410. Subsection (3) provides that “action” in this Part of the 1987 Act includes in the sheriff 
court those brought as summary causes, small claims and summary applications as well as those 
brought as ordinary actions. 
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New section 15B – Diligence on the dependence of petition 
411. Section 15B gives the Court of Session an additional power by providing that it is 
competent for the Court of Session to grant warrant for diligence by arrestment or inhibition on 
the dependence of a petition.  How this power can be exercised is again given further content by 
subsection (2) and by sections 15C to 15F.  Again, the court can grant warrant for arrestment on 
the dependence only where the petition contains a prayer for payment of money other than 
expenses.  Warrant for inhibition on the dependence can be granted where the petition contains a 
similar prayer for payment or where it contains a prayer for specific implement of a similar 
obligation as that described in section 15A(2)(b)(ii). 

412. Subsection (3) provides that legislation and rules of law relating to diligence on the 
dependence of actions are to apply to diligence on the dependence of petitions, so far as 
practicable and provided the contrary intention does not appear. 

New section 15C – Diligence on the dependence to secure future or contingent debts 
413. Section 15C provides that it will be competent for the court to grant warrant for diligence 
on the dependence of a conclusion for payment of a debt which is a future or contingent debt.  
Examples of such debts are aliment and financial support or a capital sum claimed in an action 
for divorce or nullity of marriage.  These particular examples of future or contingent debts were 
formerly governed by section 19 of the Family Law (Scotland) Act 1985.  That provision is now 
repealed (see schedule 6 to this Bill). 

New section 15D – Application for diligence on the dependence 
414. Section 15D(1) provides that at any time before a final decision has been taken in a court 
action, the “creditor” may apply for warrant for diligence on the dependence.  In the scheme of 
the 1987 Act, “creditor” in this new Part means the person seeking to do diligence, and “debtor” 
means the person against whom that diligence is sought.  Those terms are used throughout this 
Part.  Section 15D should also be read with section 15G, which makes it clear that warrant for 
diligence on the dependence can be applied for, granted and executed before service of the 
summons in the action. 

415. Subsection (2) requires the application for the warrant: (a) to be in the form, or nearly as 
may be in the form specified in rules in court; (b) to be intimated to the debtor and any other 
interested party; (c) to state where an immediate warrant is being sought before a hearing on the 
application; and (d) to include any other information which the Scottish Ministers require such 
applications to contain. 

416. Subsection (3) provides that an application for warrant for diligence on the dependence 
need not be intimated where an immediate warrant is sought before a hearing of the application. 

417. Subject to section 15E, which enables the court to grant warrant without an initial 
hearing, subsection (4) requires the court to fix a date for a hearing on the application and to 
order the creditor to so notify the debtor and any other interested party which the court thinks has 
an interest. 
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New section 15E – Grant of warrant without a hearing 
418. Subsections (1) and (2) of section 15E give the court power to make an order granting a 
warrant for diligence on the dependence before an initial hearing of the application provided it is 
satisfied that: 

the creditor has a prima facie case on the merits of the court action; 

there would be a real and substantial risk of the debtor frustrating enforcement of a 
decree found in favour of the creditor by being or becoming insolvent, or putting the 
debtor’s assets beyond the reach of the creditor, if warrant for diligence on the 
dependence were not granted in advance of such a hearing; and 

it is reasonable in all the circumstances including the effect granting warrant may 
have on any person having an interest, to grant the warrant. 

419. Subsection (3) puts the onus of satisfying the court of the case for granting warrant in 
advance of a hearing on the creditor. 

420. Subsection (4) requires the court, on making an order granting warrant for diligence on 
the dependence without a hearing on the application to fix a date for a hearing under section 15K 
(recall of diligence on the dependence) and to require the creditor to so notify the debtor and any 
other interested party. 

421. Where a hearing has been fixed under subsection (4)(a), section 15E(5) applies section 
15K, as if the debtor or a person having an interest had applied to the court for an order under 
that section. 

422. In applying section 15K, this means that at the hearing the court must consider the 
validity of the warrant and any diligence on the dependence executed under it.  The effect of 
section 15K(7) is to place the onus on the creditor to satisfy the court that a recall or restriction 
order should not be made.   

423. Where the court is satisfied the warrant is invalid it is under a duty to make an order 
recalling the warrant or any diligence on the dependence which has been executed under it (the 
court can also make an ancillary order) (section 15K(3)). 

424. Subsection (6) provides that, where the court decides that a warrant should not be granted 
without a hearing and the creditor insists on pursuing the application, the court is obliged to fix a 
date for a hearing on the application and require the creditor to so notify the debtor and any other 
interested party. 

New section 15F – Hearing on application 
425. Section 15F sets out the procedure to be followed at a hearing on an application for 
warrant for diligence on the dependence.  Such a hearing on an application takes place in respect 
of applications where the creditor either doesn’t apply for a warrant to be granted in advance of a 
hearing or where the court refuses to make an order granting a warrant without a hearing. 
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426. Subsection (1) places a duty on the court, at the hearing, to give any person who received 
intimation of the hearing date (namely the debtor and any person appearing to the court to have 
an interest) the chance to make representations before the court makes a decision on the 
application.

427. Under subsections (2) and (3) the court may make an order granting the warrant if it is 
satisfied as to the same matters which it is obliged to consider under section 15E(2), namely that: 

the creditor has a prima facie case on the merits of the court action;  

there would be a real and substantial risk of the debtor frustrating enforcement of a 
decree found in favour of the creditor by being or becoming insolvent, or putting the 
debtor’s assets beyond the reach of the creditor, if warrant for diligence on the 
dependence were not granted; and 

it is reasonable in all the circumstances, including the effect granting warrant may 
have on any person having an interest, to grant the warrant. 

428. Subsection (4) puts the onus of satisfying the court that it should grant warrant to the 
creditor.

429. Subsection (5) provides for intimation by the creditor of the court’s decision to the debtor 
and any other interested party it thinks has an interest. 

430. Subsection (6) provides that in refusing the warrant the court may impose such conditions 
as it thinks fit. 

431. Subsection (7) gives examples of particular conditions which the court might impose 
under subsection (6). 

Execution before service 
New section 15G – Execution of diligence before service of summons 
432. Section 15G applies where diligence on the dependence is executed before the summons 
in the action is served on the debtor.  By virtue of sections 15A(3) and 15B(3), “summons” 
(which is the initiating document in the Court of Session) is construed here as meaning also 
“initial writ” (in the sheriff court) and “petition” in the case of Court of Session petitions. 

433. It provides that the summons must be served on a debtor within 21 days of the execution 
of the diligence on the dependence.  Where the summons is not served within that period, the 
diligence ceases to have effect unless the 21-day period has been extended by the court. 

434. Subsections (3) and (4) deal with the court’s power to grant an extension.  They provide 
that the court may, on the application of the creditor, extend the period having regard to the 
efforts of the creditor to serve the summons within 21 days and any special circumstances 
preventing or obstructing service within that period. 
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Restriction on property attached 
New section 15H – Sum attached by arrestment on dependence 
435. This section and section 15J change the effect of diligence on the dependence.  Currently, 
there is no monetary or other limit of value placed on a warrant for diligence on the dependence.  
This means that where an arrestment on the dependence is served the whole funds owed to the 
defender by the arrestee are frozen, not just the amount sued for.  Similarly an inhibition upon 
the dependence of an action affects all heritable property of the defender even if it is worth far 
more than the amount sued for.  

436. Subsections (1) and (2) provide that the court, when granting warrant for arrestment on 
the dependence, may limit the warrant specifying an amount, which must not exceed a maximum 
amount calculated by reference to the formula set out in subsection (2).  The maximum limit is 
calculated as being the aggregate of: 

the principal sum claimed; 

a sum of up to 20% of the principal sum (or such other percentage as the Scottish 
Ministers prescribe by regulations); 

interest on the principal sum at the judicial rate accrued up to 1 year; 

any sum which the Scottish Ministers prescribe by virtue of their power under 
subsection (3) (being a sum which they think reasonably represents the likely 
expenses of the arrestment incurred and chargeable against a debtor). 

437. Subsection (4) provides that section 73E of the Debtors Scotland Act 1987 (which is 
inserted into that Act by section 192) applies.  The court, under section 15H, may restrict the 
total sum which may be arrested.  But section 73E will operate whenever a creditor seeks to 
arrest a bank account to protect a minimum balance in that account.  This note should be read 
with paragraphs 584 to 588 of the note for section 192 for further explanation. 

New section 15J – Property affected by inhibition on dependence 
438. Section 15J provides that where a court grants warrant for inhibition on the dependence 
in a case where the action is specifically to oblige the debtor to convey heritable property, to 
grant a real right in security or some other right to the creditor, the court must limit the property 
attached to that particular property.  In any other case, the court may limit the property attached 
to such property it may specify. 

New section 15K – Recall of diligence on the dependence 
439. Under section 15K(1), the debtor or any other person having an interest can apply to the 
court for any order set out in subsection (2).  Those orders are an order recalling or restricting the 
warrant granted, if the warrant has been executed, an order recalling or restricting any arrestment 
or inhibition so executed, an order determining any question as to the validity, effect or operation 
of the warrant or an order ancillary to any other order sought. 

440. Subsection (2A) provides that any application under section 15K(2) is to be in the form 
set out in Act of Sederunt.  The application will be required to be sent to the creditor and any 
other person with an interest.  Subsection (2B) provides that at the hearing about an application 
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made under section 15K(2), all interested parties will be able to be heard by the court before any 
order is made. 

441. Subsection (3) provides that, where the court is satisfied the warrant is invalid it is under 
a duty to make an order recalling the warrant or any diligence on the dependence which has been 
executed under it (the court can also make an ancillary order). 

442. Subsection (3A) imposes a duty on the court to recall the diligence if the court is satisfied 
that an arrestment or inhibition exercised in pursuance of the warrant being challenged is 
incompetent. 

443. By virtue of subsection (4), where the court decides the warrant is valid it may still make 
an order recalling or restricting the warrant or diligence done under it if it considers that an 
arrestment or inhibition executed in pursuance of the warrant is irregular, incompetent or 
ineffective or if it is reasonable in all the circumstances, including the effect granting warrant 
may have had on any person having an interest, to do so.  The power in subsection (4) is subject 
to subsection (5). 

444. Subsection (5) imposes a duty on the court to make an order recalling the warrant or an 
arrestment or inhibition executed in pursuance of the warrant and gives it power to make an 
ancillary order, where it is no longer satisfied as to the matters set out in subsection (6).  Those 
matters mirror the considerations which the court must take into account when determining 
whether to grant a warrant (see section 15F(3)). 

445. Subsection (7) places the onus on the creditor to satisfy the court that a recall or 
restriction order should not be made.  Subsections Section 15K(8) and (9) enable the court to 
impose any conditions it thinks fit when making an order which may include requiring the debtor 
to consign money into court, to find caution or to give some other kind of security as the court 
thinks fit.  The court will order the debtor to inform the creditor and any other interested party 
about the order (subsection (9A)). 

446. Subsection (10) provides that this section applies regardless of whether the warrant for 
diligence on the dependence was obtained, or executed, before the section came into force. 

New section 15L – Variation and recall of conditions 
447. Under section 15L, the court may, on an application by the debtor, vary an order 
restricting a warrant for diligence on the dependence under section 15K(4), or vary or remove a 
condition imposed under section 15F(6) or 15K(8).  Any application under section 15L(1) shall 
be in the form prescribed by Act of Sederunt.  The application must be sent to the creditor and 
any other person with an interest.  Subsection (1B) provides that at the hearing about an 
application made under section 15K(2), all interested parties will be able to be heard by the court 
before any order is made.  The court will order the debtor to inform the creditor and any other 
interested party about the order. 
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General and miscellaneous 
New section 15M – Expenses of diligence on the dependence 
448. Subsection (1) provides that a creditor will generally be entitled to the expenses incurred 
in obtaining a warrant for diligence on the dependence and the costs in executing an arrestment 
or inhibition.  This is subject to subsection (3)(a) which provides that the court may modify or 
refuse those expenses where it finds that the creditor was acting unreasonably in applying for the 
warrant or considers the modification or refusal to be reasonable in all the circumstances with 
regard to how the action was decided. 

449. Subsection (2) entitles the debtor to claim the expenses incurred in opposing the warrant 
where the warrant was granted and the court is satisfied that the creditor was acting unreasonably 
in applying for the warrant.  This section is subject to subsection (3)(b) which gives the court a 
power to modify or refuse those expenses where it is satisfied that it is reasonable in all the 
circumstances of the case, including the outcome of the case, to do so. 

450. Subsection (4) provides that, apart from the matters covered by subsections (1) to (3), the 
court retains its discretion to deal with expenses as it thinks fit. 

451. Subsection (5) provides that expenses incurred in obtaining or opposing warrant for 
diligence on the dependence are expenses of process. 

452. Subsection (6) preserves existing rules in legislation or common law on the recovery of 
expenses chargeable against a debtor as are incurred in executing an arrestment or inhibition on 
the dependence of an action.  In particular, section 93 of the Debtors (Scotland) Act 1987 applies 
to the recovery of expenses incurred in executing arrestments. 

New section 15N – Application of this Part to admiralty actions 
453. Section 15N applies this Part of this Act where it is consistent with the provisions of Part 
V of the Administration of Justice Act 1956 (c.46) (admiralty jurisdiction and arrestment of 
ships), to an arrestment on the dependence of an admiralty action as it applies to any other 
arrestment on the dependence. However, sections 15J (property affected by inhibition on the 
dependence) and 15M (expenses) do not apply.  See also schedule 4 to this Bill, which inserts a 
new section 47B on expenses into the 1956 Act. 

Section 157 – Prescription of arrestment 

454. This section inserts a new section 95A into the 1987 Act as a replacement for section 22 
of the Debtors (Scotland) Act 1838 (which is repealed by schedule 6).  This applies to 
arrestments on the dependence and to arrestments in execution. 

New section 95A – Prescription of arrestment 
455. Subsection (1)(a) provides that, where an arrestment on the dependence of an action is 
not insisted in, for example where no action is taken on it, then it prescribes (and cannot be 
enforced) after the expiry of 3 years from the date on which a final interlocutor is obtained by the 
creditor for payment of all or part of the principal sum which was sought in the action. 
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456. Subsection (1)(b) provides that, where an arrestment in execution of an extract decree or 
other extract registered document relating to a debt which is due (so not a future or contingent 
debt) is not insisted in, it prescribes (and cannot be enforced) after the expiry of 3 years from the 
date on which the arrestment was executed. 

457. Subsection (2) provides that an arrestment securing or enforcing a future or contingent 
debt, if not insisted in, prescribes after the expiry of 3 years from the date the debt became due. 

458. Subsection (3) provides that any time during which a time to pay direction, an interim 
order under section 6(3) of the 1987 Act or a time to pay order is in effect is to be disregarded 
when determining the date the arrestment will expire. 

459. Subsection (4) excludes earnings arrestments, current maintenance arrestments and 
conjoined arrestment orders from the application of this section. 

460. Subsection (5) provides that this section will apply irrespective of whether warrant for the 
arrestment is obtained, or the arrestment is executed, before this section comes into force. 

461. Subsection (6) defines “final interlocutor” for the purposes of subsection (1)(a). 

Section 158 – Abolition of letters of loosing 

462. Loosing is a method, by way of signeted letters of loosing, of releasing arrested property 
which does not extinguish the arrestment itself until the debtor uplifts the arrested property.  
Section 158(1) abolishes loosing.  Subsection (2) provides that the abolition of loosing does not 
affect the law relating to the loosing of an arrestment of a ship or its cargo, nor does it affect the 
exercise of any other power of the court to recall or restrict an arrestment. 

Section 159 – Abolition of adjudication in security 

463. Adjudication in security is available on documents of debt in relation to which the time 
for payment had not yet arrived, such as future debts.  Section 159 abolishes adjudication in 
security.

PART 7 – INTERIM ATTACHMENT 

Section 160 – Interim attachment 

464. Section 160 inserts a new Part 1A (after section 9) into the Debt Arrangement and 
Attachment (Scotland) Act 2002 (asp 17). 

465. Part 1A creates a new diligence known as interim attachment which will allow a creditor 
to attach a debtor’s tangible assets (also known as corporeal moveable property) on the 
dependence of a court action for payment. 
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New section 9A – Interim attachment 
466. Section 9A(1) creates interim attachment by giving the court power, subject to sections 
9B to 9E,  to grant a warrant which will authorise the attachment of corporeal moveable property 
(owned either solely by the debtor or in common with a third party) on the dependence of a court 
action.  This power to attach is to be known as “interim attachment”. 

467. Subsection (2) provides that a warrant for interim attachment is competent only in 
relation to a court action for payment provided that action is not limited to a conclusion for 
expenses.

468. Subsection (3) has the effect of allowing interim attachment on the dependence of 
petitions in the Court of Session. 

469. Subsection (4) makes it clear that interim attachment is available in all sheriff court 
actions and also sets out definitions of “court”, “creditor” and “debtor” within the meaning of 
this Part of the Bill.  It also provides that expressions used in Part 1A of the 2002 Act have the 
same meanings as those expressions have in Part 2 of that Act, unless the context otherwise 
requires.

New section 9B – Articles exempt from interim attachment 
470. Section 9B provides that interim attachment may not be used to attach the following 
assets: 

section 9B(a) - those inside the debtor’s home;  

section 9B(b) – those which are exempt under section 11 of the 2002 act, namely:

equipment which the debtor reasonably requires for a profession, trade or business 
provided it doesn’t exceed £1000 in aggregate value (or any other sum prescribed in 
regulations);

any vehicle reasonably required by the debtor which is not worth more than £1000 
(or any other sum prescribed in regulations);

a mobile home which is the debtor’s only or principal residence;

any equipment reasonable required for maintenance of a garden or yard beside or 
associated with the debtor’s home; and

by virtue of the amendment of section 11 by schedules 4 and 5 to this Bill, cargo 
onboard ships and money (as defined in section 162 of this Bill);

section 9B(c) - a mobile home which is the only or main residence of a person other 
than the debtor; 

section 9B(d) – those which are perishable or with potential to deteriorate quickly 
and to a great extent in condition or value; and 

section 9B(e) – material for a manufacturing process or goods to be sold as a normal 
part of a debtor’s stock in trade. 
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Application for interim attachment 
New section 9C – Application for warrant for interim attachment 
471. Section 9C(1) provides that the creditor may apply for warrant for interim attachment at 
any time during which a court action is in dependence.  This section should be read with section 
9G, which makes it clear that warrant for interim attachment can be applied for before service of 
the summons in the action. 

472. Subsection (2) requires the application for the warrant: (a) to be in the form, or nearly as 
may be in the form, specified in rules in court; (b) to be intimated to the debtor and any other 
interested party; (c) to state where an immediate warrant is being sought before a hearing on the 
application; and (d) to include any other information which the Scottish Ministers require such 
applications to contain. 

473. Subsection (3) provides that an application for warrant for interim attachment need not be 
intimated where an immediate warrant is sought before a hearing of the application. 

474.   Subject to section 9D, which enables the court to grant warrant without an initial 
hearing, subsection (4) requires the court to fix a date for a hearing on the application and to 
order the creditor to intimate that date to the debtor and any other party which the court thinks 
has an interest. 

New section 9D – Grant of warrant without a hearing 
475. Sections 9D(1) and (2) give the court power to grant a warrant for interim attachment 
without an initial hearing on the application provided it is satisfied that: 

the creditor has a prima facie case on the merits of the court action; 

there would be a real and substantial risk of the debtor frustrating enforcement of a 
decree found in favour of the creditor by being or becoming insolvent, or putting the 
debtor’s assets beyond the reach of the creditor, if warrant for interim attachment 
were not granted in advance of a hearing; and 

it is reasonable in all the circumstances, including the effect granting warrant may 
have on any person having an interest, to grant the warrant. 

476. Subsection (3) puts the onus of satisfying the court of the case for granting warrant in 
advance of a hearing on the creditor. 

477. Subsection (4) requires the court, on making an order granting warrant for interim 
attachment without a hearing on the application, to fix a date for a hearing under section 9L 
(recall of interim attachment) and to require the creditor to so notify the debtor and any other 
interested party. 

478. Where such a hearing has been fixed under subsection (4)(a), subsection (5) applies 
section 9L as if an application had been made to the court for an order under section 9L. 
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479. In applying section 9L, this means that at the hearing the court must consider the validity 
of the warrant and any interim attachment executed under it.  The effect of section 9L(7) is to 
place the onus on the creditor to satisfy the court that a recall or restriction order should not be 
made. 

480. Where the court is satisfied the warrant is invalid it is under a duty to make an order 
recalling the warrant or any interim attachment which has been executed under it (the court can 
also make an ancillary order) (section 9L(3)). 

481. Subsection (6) provides that where the court decides that a warrant should not be granted 
without such a hearing and the creditor insists on pursuing the application, the court is obliged to 
fix a date for a hearing on the application and require the creditor to so notify the debtor and any 
other interested party. 

New section 9E – Hearing on application 
482. Section 9E sets out the procedure to be followed at a hearing on an application for 
warrant for interim attachment.  Such a hearing on an application takes place in respect of 
applications where the creditor either doesn’t apply for a warrant to be granted in advance of a 
hearing or where the court refuses to make an order granting a warrant without a hearing. 

483. Subsection (1) places a duty on the court, at the hearing, to give any person who received 
intimation of the hearing date (namely the debtor and any person appearing to the court to have 
an interest) the chance to make representations before the court makes a decision on the 
application.

484. Under subsections (2) and (3) the court may make an order granting the warrant if it is 
satisfied as to the same matters which it is obliged to consider under section 9D(2), namely that: 

the creditor has a prima facie case on the merits of the court action;  

there would be a real and substantial risk of the debtor frustrating enforcement of a 
decree found in favour of the creditor by being or becoming insolvent, or putting the 
debtor’s assets beyond the reach of the creditor if warrant for interim attachment 
were not granted; and 

it is reasonable in all the circumstances, including the effect granting warrant may 
have on any person having an interest, to grant the warrant. 

485. Subsection (4) puts the onus of satisfying the court that it should grant warrant on the 
creditor.

486. Subsection (5) provides for intimation of the court’s decision to the debtor and any other 
interested party it thinks has an interest. 

487. Subsection (6) provides that in refusing the warrant the court may impose such conditions 
as it thinks fit. 
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488. Subsection (7) gives examples of particular conditions which the court might impose. 

Execution of interim attachment 
New section 9F – Execution of interim attachment 
489. Section 9F(1) applies sections 12, 13, 15 and 17 (except section 17(3)(b) and (4)) of the 
2002 Act to the execution of interim attachment.  Section 12 states on which days, and during 
which times, it is not competent to execute an attachment.  Section 13 allows a judicial officer, 
when executing an attachment, to assume that articles are owned by the debtor, although the 
officer is required to enquire as to ownership when attaching articles.  Section 15 allows an 
officer executing an attachment to open shut and lockfast places and requires the officer to value 
articles attached (or arrange for their valuation).  Section 17 requires the officer to make a report 
of the attachment to the court. 

490. Subsection (2) requires the judicial officer, immediately after executing an interim 
attachment, to serve a schedule of interim attachment on the debtor.  Subsection (3) makes 
further provision in relation to the schedule which should be in accordance with the form 
prescribed in court rules, should be signed by the officer and should specify the property 
attached.  By virtue of subsection (4), the judicial officer is obliged to provide the debtor with a 
copy of the schedule of interim attachment, or where that’s not practicable, give a copy to a 
person who is present at the location of the interim attachment.  Alternatively, where there’s no 
such person, the officer must leave a copy of the schedule at that location. 

491. Subsection (5) makes it clear that references elsewhere in Part 1A of the 2002 Act to the 
day on which an interim attachment is executed are references to the day on which the schedule 
of interim attachment is given to the debtor, to a person present or left at the premises where the 
interim attachment was executed by a judicial officer. 

New section 9G – Execution of interim attachment before service 
492. Section 9G applies where an interim attachment is executed before the action is served on 
the debtor.  By virtue of section 9A(3) and (4), “summons” (which is the initiating document in 
the Court of Session) is construed here as meaning also “initial writ” (in the sheriff court) and 
“petition” in the case of Court of Session petitions. 

493. It provides that the summons must be served on the debtor within 21 days of the 
execution of the interim attachment.  Where the summons is not served within that period, the 
attachment ceases to have effect unless the 21 day period has been extended by the court. 

494. Subsections (3) and (4) deal with the court’s power to grant an extension.  They provide 
that the court may, on the application of the creditor, extend the period having regard to the 
efforts of the creditor to serve the summons within 21 days and any special circumstances 
preventing or obstructing service within that period. 
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Interim attachment: further procedure 
New section 9GA – Order for security of attached articles 
495. Section 9GA provides for the court to be able to make an order on the application of the 
creditor, judicial officer or debtor for the safe keeping of articles subject to an interim 
attachment.  The court can, under this section, order attached goods to be moved if they are at 
risk of damage for example by flooding. 

Interim attachment: effects 
New section 9H – Unlawful acts after interim attachment 
496. Section 9H applies the provisions on unlawful acts for attachment in section 21 (except 
subsections (3) and (15)) of the 2002 Act to interim attachment, with relevant modifications.   

497. Section 21 prohibits the removal, sale, gifting or other disposal of attached articles and 
their wilful destruction or damage. To do so is in breach of the attachment and may be dealt with 
as a contempt of court.  Section 21(7) requires the debtor to give notification to the creditor and 
officer if an attached article is stolen and of any insurance claim which the debtor intends to 
make. Section 21(10) provides that, where attached articles have been damaged, destroyed or 
stolen, the court may order that others be attached. Damaged articles may, on the authority of the 
court, be revalued.  Section 21(11) to (15) makes provision for a sum of money to be consigned 
into court in circumstances where an article is made unavailable (by being moved, damaged, lost, 
stolen or sold) by the debtor or any third party who knows the article is attached. 

New section 9J – Articles belonging to or owned in common by a third party 
498. Section 9J(1) provides that the court may make an order releasing an article from an 
interim attachment where it is satisfied a third party owns the article. 

499. Subsection (2) gives the court similar power to release an article from an interim 
attachment where the court is satisfied that a third party owns the article in common with the 
debtor and that the continued attachment of the article in question would be unduly harsh to the 
third party. 

500. Subsection (3) applies section 34(2) of the 2002 Act where a third party claims sole 
ownership of the article as it applies where a third party makes an application for the purposes of 
section 34(1)(b)(ii).  This has the effect of preserving a third party’s rights so that that the third 
party is not precluded from taking any other proceedings for the recovery of the article. 

501. Subsection (4) provides that, where the interim attachment of an article ceases under 
subsection (1) or (2), the judicial officer may attach other articles which are owned by the debtor 
and kept at the place at which the original interim attachment was executed. 

New section 9K – Duration of interim attachment 
502. Section 9K(1) provides that an interim attachment, unless recalled, will continue to have 
effect:

for a period of 6 months after  
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the conclusion of the action on the dependence of which interim attachment was 
executed provided the creditor obtains a final interlocutor for payment of all or part 
of a principal sum concluded for; 

the creditor obtains a final interlocutor in the creditor’s favour in respect of another 
remedy concluded for in that action such as an action for delivery; or 

the final interlocutor is of absolvitor or dismissal and the court grants a decree in 
relation to expenses under section 9P(1)(b).  This 6 month period can be extended on 
application to the court by the creditor (see the note on subsection (4) below);

until the court grants decree of absolvitor in favour of the debtor or dismisses the 
action and no decree for expenses under section 9P(1)(b) is granted: 

when, by virtue of section 9K(3), the creditor agrees to the interim attachment 
ceasing to be in force in relation to every attached item. 

503. Subsection (2) provides that an interim attachment ceases to have effect if an attached 
item is attached by the creditor in execution of the final interlocutor or decree mentioned in 
section 9K(1)(a). 

504. Subsection (3) provides that the creditor may at any time agree in writing to the interim 
attachment ceasing to have effect in relation to a specific attached item.  The attachment ceases 
when the court is so notified. 

505. Subsection (4) provides that the court may, on application by the creditor, extend the time 
an interim attachment continues to have effect after final interlocutor in the creditor’s favour, but 
only if the application is made before the 6-month period expires and the court is satisfied that 
exceptional circumstances make it reasonable to grant the application. 

506. Subsection (4A) provides that an application by a creditor under section 9K(4) for an 
extension to the 6 month period in which an interim attachment shall continue to have effect 
shall be in the form prescribed by Act of Sederunt and be circulated by the creditor to the debtor 
and any other interested parties.  The creditor shall also circulate the court’s decision to the same 
parties.

507. Where an application is made under subsection (4) but not determined before the expiry 
of the 6-month period, subsection (5) has the effect of extending that period until the application 
is disposed of. 

508. Subsection (6) makes it clear that the calculation of the 6-month period under subsection 
(1)(a) should not include any period during which a time to pay direction, interim order or time 
to pay order under the 1987 Act is in existence. 

509. Subsection (7) defines, for the purposes of subsection (1), what a “final interlocutor” is 
and when an action is “disposed of”. 
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New section 9L – Recall of interim attachment 
510. Where warrant for interim attachment has been granted, the debtor or any other person 
having an interest can apply to the court for any order set out in section 9L(2).  Those orders are 
an order recalling or restricting the warrant granted, if the warrant has been executed, an order 
recalling or restricting any interim attachment so executed, an order determining any question as 
to the validity, effect or operation of the warrant or an order ancillary to any other order sought. 

511. Subsection (2A) provides that any application under section 9L(2) shall be prescribed by 
Act of Sederunt.  The application will be required to be sent to the creditor and any other person 
with an interest.  Subsection (2B) provides that at the hearing about an application made under 
section 9L(2), all interested parties will be able to be heard by the court before any order is 
made. 

512. Subsection (3) provides that, where the court is satisfied the warrant is invalid it is under 
a duty to make an order recalling the warrant or any interim attachment which has been executed 
under it (the court can also make an ancillary order). 

513. Subsection (3A) imposes a duty on the court to recall the interim attachment if the court 
is satisfied that an interim attachment executed in pursuance of a warrant is incompetent. 

514. By virtue of subsection (4), where the court decides the warrant is valid it may still make 
an order recalling or restricting the warrant or interim attachment if it considers that an interim 
attachment executed in pursuance of the warrant is irregular, incompetent or ineffective or if it is 
reasonable in all the circumstances, including the effect granting warrant may have had on any 
person having an interest, to do so.  The power in subsection (4) is subject to subsections (5) and 
(8).

515. Subsection (5) imposes a duty on the court to make an order recalling the warrant or any 
interim attachment executed in pursuance of the warrant and gives it power to make an ancillary 
order, where it is no longer satisfied as to the matters set out in subsection (6).  Those matters 
mirror the considerations which the court must take into account when determining whether to 
grant a warrant (see section 9E(3)). 

516. Subsection (7) places the onus on the creditor to satisfy the court that a recall or 
restriction order should not be made. 

517. Subsection (8) prevents the court from making an order under subsection (4) where, by 
virtue of section 9K(1)(a) the interim attachment continues to have effect after the creditor 
obtains a final interlocutor for payment and the relevant 6-month period has not expired. 

518. Subsections (9) and (10) enable the court to impose any conditions it thinks fit when 
making an order which may include requiring the debtor to consign money into court, to find 
caution or to give some other kind of security as the court thinks fit.  The court will order the 
debtor to send the order to the creditor and any other interested party. 
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New section 9M – Variation and recall of conditions 
519. Under section 9M, the court may, on an application by the debtor, vary an order 
restricting the interim attachment under section 9L(4), or vary or remove a condition imposed 
under section 9E(6) or 9L(9). 

520. Subsection (1A) provides that any application under section 9M(1) shall be prescribed by 
Act of Sederunt.  The application will be required to be sent to the creditor and any other person 
with an interest.  Subsection (1B) provides that at the hearing about an application made under 
section 9M(1), all interested parties will be able to be heard by the court before any order is 
made. 

521. Any variation of an order made by the court under section 9M(1) shall be sent by the 
debtor to the creditor and any other interested parties. 

General and miscellaneous provisions 
New section 9N – Expenses of interim attachment 
522. Section 9N(1) provides that, subject to subsection (3)(a), a creditor will be entitled to 
recover from the debtor the expenses incurred in obtaining and executing a warrant for interim 
attachment. 

523. Subsection (2) provides that, subject to subsection (3)(b), where a warrant for interim 
attachment is granted and the court is satisfied that the creditor was acting unreasonably in 
applying for it, a debtor will be entitled to recover from the creditor the expenses incurred in 
opposing that warrant. 

524. Subsection (3) provides that the court may modify or refuse those expenses mentioned in 
subsection (1) if it is satisfied that the creditor was acting unreasonably in applying for the 
warrant or if it is reasonable in all circumstances allowing for the outcome of the action.  It can 
also modify or refuse those expenses mentioned in subsection (2) where it is satisfied that it is 
reasonable in all the circumstances having regard to the outcome of the action. 

525. Subsection (4) provides that, subject to subsections (1) to (3), the court may make such 
findings as it thinks fit in relation to expenses as mentioned in subsections (1) and (2).  
Subsection (5) provides that expenses incurred in obtaining or opposing a warrant are expenses 
of process. 

New section 9P – Recovery of expenses of interim attachment  
526. Section 9P(1) provides that subject to subsection (4), any expenses chargeable against the 
debtor which are incurred by the creditor in carrying out an interim attachment can be recovered 
only by attachment of the debtor’s assets: 

in execution of a decree granted by virtue of— 

the conclusion for payment in the action on the dependence of which the warrant for 
interim attachment was granted; or 
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another conclusion in the creditor’s favour such as an action for delivery; or 

where the court finds for the debtor, in execution of a decree granted under this 
section for the purposes of recovering the appropriate expenses. 

527. Subsection (2) provides any expenses which cease to be recoverable under subsection (1) 
will no longer be chargeable against the debtor. 

528. Subsections (3) and (4) provide that expenses remain chargeable to the debtor under 
subsection (4) where: 

an interim attachment is recalled on the making of a time to pay direction, an interim 
order or a time to pay order under the 1987 Act; 

the interim attachment was in effect immediately before the date of sequestration of 
the debtor’s estate under the Bankruptcy (Scotland) Act 1985 or the appointment of 
an administrator under Part 2 of the Insolvency Act 1986; 

the interim attachment was in effect against property of the debtor immediately 
before a floating charge attaches all or part of that property; 

the interim attachment was in effect immediately before the commencement of the 
winding up, under the 1986 Act, of the debtor; or 

the interim attachment becomes unenforceable because the creditor enters into a 
composition contract or accedes to a trust deed for creditors or by virtue of the 
subsistence of a protected trust deed for creditors. 

529. Subsection (4) also has the effect that, where the debtor’s obligation to pay the expenses 
is not discharged under the proceedings and processes referred to in subsection (3), those 
expenses are recoverable in pursuance of subsection (1). 

New section 9Q – Ascription of sums recovered while interim attachment is in effect 
530. Section 9Q provides for the priority for satisfying expenses where any amounts are 
secured by an interim attachment, paid to account of the amounts recoverable by the debtor 
while the attachment is in force and then the interim attachment ceases to have effect. 

531. Subsection (2) provides that those amounts will be credited in following order: first, to 
the expenses incurred in obtaining warrant for and executing the interim attachment; secondly, to 
any interest on the principal sum due under decree in the action which has accrued as at the date 
of carrying out the interim attachment; and, finally, any sum due under that decree together with 
any interest which has accrued after that date. 

532. Subsection (3) provides that where an interim attachment is followed by the diligence of 
attachment, section 41 of the 2002 Act which deals with ascription, will apply to amounts to 
which section 9Q applies as it applies to amounts to which that section applies. 
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New section 9R – Ranking of interim attachment 
533. Section 9R provides that in competition with the claims of other creditors of the debtor, 
whether those claims are secured by voluntary securities or other diligences or are unsecured, the 
interim attachment will be treated, on final conclusion of the action in the creditor’s favour, as if 
it were an attachment under section 10 of the 2002 Act executed on the day of execution of the 
interim attachment. 

534. Also, where an interim attachment has ceased to have effect in relation to any specific 
article on the attachment of it in execution of a final interlocutor in the creditor’s favour, the 
attachment of the item will be taken to have been carried out, in respect of that item, when the 
interim attachment was carried out. 

PART 8 – ATTACHMENT OF MONEY 

Money attachment 
Section 161 – Money attachment 

535. Subsection (1) establishes a new diligence of “money attachment” which can be used to 
attach money owned by debtor.  Money is not attachable by the existing diligence of attachment. 

536. Subsection (2) provides that money attachment is permitted only to enforce payment of a 
debt and only if: 

the creditor holds a court decree or other enforceable document by which the debt is 
constituted; 

a charge to pay has been served on the debtor; 

the creditor has, no earlier than 12 weeks before executing the money attachment, 
provided the debtor with a debt advice and information package; and 

the period for payment set out in the charge (14 days, or 28 days if the debtor is 
outside the UK or the debtor’s whereabouts are unknown, see section 90(3) of the 
1987 Act) has expired without the debtor having made payment of the debt. 

537. Subsection (3) provides that money in a dwellinghouse cannot be attached.  
“Dwellinghouse" does not include a garage even if it is built into the house nor does it include 
garden sheds or other outbuildings but a mobile home, caravan or houseboat can be regarded as a 
dwellinghouse.  Subsection (3) also provides that money attachment is not competent when the 
money is capable of being arrested.  That is to say the money is held on behalf of a debtor by a 
third party, for instance a cheque made out to a debtor is being held by the debtor’s solicitor or 
accountant.

Section 162 – Meaning of “money” and related expressions 

538. This section deals with what is meant by “money” and so clarifies what can be attached 
by the new diligence. 
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539. “Money” means cash and banking instruments but excludes any cash or instrument which 
has an intrinsic value greater than any value if may have as a medium of exchange (which in 
simple cases such as coins and notes, will be the face value).  An example would be a collectable 
coin which has a greater value as a collectable coin than it has as a medium of exchange.  Such 
money, whilst excluded from money attachment, will instead be attachable by the diligence of 
attachment. 

540. “Cash” is defined as coins and banknotes in any currency.  “Banking instrument” is 
defined in paragraphs (a) to (e) of subsection (1) as meaning: 

(a) cheques and other instruments to which section 4 of the Cheques Act 1957 (c.36) 
applies (section 4 covers cheques, other documents issued by a customer of a bank 
which permit a person to receive payment from the bank of the sum stated in the 
document, documents which enable a person to obtain payment from the Paymaster 
General or the Queen's and Lord Treasurer's Remembrancer (often referred to as 
government cheques) and bankers drafts); 

(b) any document issued by a public officer which entitles a person to payment of a sum 
from a government department (these are effectively another form of government 
cheque).  Documents under section 4(2)(c) of the Cheques Act 1957 are excluded 
from this part of the definition not because they aren’t covered but simply because the 
reference to “cheques and other instruments” in (a) already covers them; 

(c) promissory notes (other than banknotes).  A promissory note is an unconditional 
promise in writing and made by one party to another engaging to pay, on demand or 
at a fixed determinable future time, a sum certain in money to, or to the order of, a 
specified person, or to a bearer.  The most common example is banknotes, however, 
these are already defined to mean “cash” for the purposes of money attachment and 
so are expressly excluded from the definition of “promissory note”; 

(d) other negotiable instruments.  This covers other negotiable instruments which are not 
already expressly defined such as dividend warrants; and 

(e) money orders and postal orders.  It is necessary to expressly include this category of 
instrument as they are not negotiable instruments. 

541. Subsection (1) also makes it clear that references to “the value of money” in the sections 
relating to money attachment, unless the context otherwise requires, is a reference to: 

(a) the amount of cash (coins and banknotes), 

(b) in the case of currency other than sterling, the equivalent sterling amount, and 

(c) in the case of a banking instrument, the amount of cash that would be obtained by 
realising the instrument (for example, the amount credited to a bank account when a 
cheque is banked). 

542. Subsection (4) gives the Scottish Ministers power to add, remove or vary the definition of 
banking instrument by order made by statutory instrument subject to the negative resolution 
procedure of the Scottish Parliament. 
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Section 163 – When money attachment not competent 

543. Subsections (1) and (2) provide that money attachment cannot be carried out on a 
Sunday, a public holiday in the area in which the attachment is to be carried out or another day 
designated by rules of court.  An attachment must not begin before 8 a.m. or after 8 p.m. and 
cannot continue after 8 p.m. if it is in progress.  A judicial officer can apply to the sheriff for 
authority to carry out a money attachment outwith these times. 

544. Subsection (3) provides that a second money attachment cannot be executed in the same 
place as a money attachment has already been executed if the second attachment is to enforce the 
same debt unless other money has been brought to that place after the first money attachment has 
taken place.  The words “or is purported to be attached” make it clear that even if the first money 
attachment turns out to be invalid a second money attachment at the same place is not permitted 
because of this provision.  This, however, is subject to the certain exceptions (contained in 
sections 170(12)(b), 173(3)(b) and 179(4)), where a second attachment at the same place will be 
allowed where, for instance, attached money has been released because it was not owned by the 
debtor and the judicial officer can therefore attach other money owned by the debtor. 

545. Subsection (4) provides that money can be attached only once to enforce a particular 
debt.  If money is attached and then the money attachment ceases to have effect and the money is 
released back to the debtor, that money cannot be re-attached.  

Execution of money attachment 
Section 164 – Removal of money attached 

546. Subsections (1) and (2) provide that the judicial officer executing a money attachment 
can attach and remove money only up to an amount which, in the opinion of the judicial officer, 
does not exceed the amount claimed in the charge plus any interest together with all expenses 
chargeable against the debtor for the money attachment.  This amount of money is referred to as 
the “sum recoverable by the money attachment” throughout the money attachment sections.  
Because the expenses of the money attachment are not settled until the end of the process and the 
value of some banking instruments may not be immediately ascertainable the judicial officer has 
to take a view on how much attached money would represent the sum recoverable.  

547. Subsections (3) and (4) put a duty on the judicial officer to convert any non-sterling 
currency into sterling as soon as reasonably practicable and to obtain the best amount practicable 
for that non-sterling currency.  All cash in sterling, including that which has been converted from 
foreign currency, is to be deposited in a bank account (subsection (5)). 

548. Subsection (6) provides that the officer does not need to attach and remove any banking 
instrument other than cheques unless instructed to attach instruments like this by the creditor.  If 
the creditor does not instruct the officer to attach these other instruments, the officer cannot be 
liable for any loss incurred by a failure to attach those instruments.  Where a banking instrument 
is attached, the officer must have it valued at the price it is likely to fetch on the open market 
unless the officer thinks a professional valuation is needed (subsection (7) and see also section 
167).
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Section 165 – Presumption of ownership 

549. Subsection (1) provides that while a judicial officer is carrying out a money attachment, 
the officer can assume that any money found in the premises where the attachment is being 
carried out is owned wholly or in part by the debtor.  But, before attaching any money, the 
officer must ask anyone present about the ownership of the money and particularly ask whether 
the money is owned by the debtor in common with someone else. 

550. Subsection (3) provides that an officer cannot presume that money is owned wholly or in 
part by the debtor if the officer knows or ought to know that this is not the case.  But a simple 
assertion by a person that the money is not owned by the debtor is not enough to override the 
presumption that the debtor owns the money.  The officer would need to be presented with more 
information or evidence that the money was not the debtor’s before the officer would be 
precluded from relying on the normal assumption. 

Section 166 – Schedule of money attachment 

551. Subsection (1) provides that immediately after carrying out a money attachment, a 
schedule of money attachment must be completed by the judicial officer.  The schedule of 
money attachment is a document which will contain all the details about the money which has 
been attached.  It may either be a paper document or it can be completed electronically, in which 
case it would need to include an electronic signature (see section 186(3) and (4)). 

552. Under subsection (2)(b)(ii) the schedule must specify the value of the attached money but 
only so far as ascertainable because the officer may not have been able to make an accurate 
valuation of all the attached instruments at the time of executing the attachment. 

553. Under subsection (3) the judicial officer must give a copy of the schedule to the debtor.  
Where this is not practicable, a copy must be given to any other person present at the place 
where the money attachment was executed or, if nobody is there, the officer must leave a copy at 
that place. 

554. Subsection (4) provides that the day on which a money attachment is carried out is to be 
the day on which the judicial officer hands over a copy of the schedule under subsection (3).

Section 167 – Valuation of banking instruments 

555. This section gives a judicial officer the power to seek a professional valuation where the 
officer thinks a professional is needed to value a banking instrument.  In particular this may be 
necessary for complex negotiable instruments where the value on the open market may not be 
obvious to a non-expert.  The costs of obtaining a valuation are charged to the creditor but may 
be recoverable from the debtor under section 184 and schedule 3. 

Section 168 – Order for realisation of money likely to deteriorate in value 

556. This section permits a creditor, judicial officer, or debtor, to apply to the sheriff for an 
order allowing the creditor or officer to immediately realise the value of any of the attached 
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money.  The sheriff may grant such an order if the sheriff thinks the money in question is likely 
to deteriorate quickly and substantially in value.  An example would be cash or an instrument 
denominated in the currency of a country where the economy was collapsing and that currency 
was very quickly losing value on the money markets. 

557. Subsection (4) authorises the officer to act as the irrevocable agent of the debtor, so the 
officer can do anything to realise the value of the money that the debtor could do. 

Section 169 – Report of money attachment 

558. Subsection (1) requires the judicial officer to make a report of the money attachment 
within 14 days of the day the money attachment is executed, unless the judicial officer has 
requested and the sheriff has authorised a longer period. 

559. The report will be a detailed account of the money attached and must include the value of 
all the attached money (including any money which required a professional valuation), the 
details of any ownership dispute and the details of any money already released.  As with the 
schedule of money attachment the report can be made electronically but would require an 
electronic signature in accordance with section 186(3) and (4). 

560. Under subsection (5) the sheriff may refuse to receive a report if the stipulated period has 
expired or the report is not in the correct form.  Where the sheriff does refuse the report the 
money attachment ceases to be in force and the officer has to return the money attached or, 
where it has already been realised, a sum equivalent to the money attached. 

Release of money attached 
Section 170 – Creditor’s application for payment order 

561. This section permits the creditor to apply to the sheriff for an order (a “payment order”) 
permitting the creditor to receive payment of the sum recoverable out of the attached money.  A 
payment order cannot be applied for if all the money attached has already been released. 

562. The creditor must apply for a payment order within 14 days of the date on which the 
report of the money attachment is made (subsection (3)).  The creditor must send a copy of the 
application to the debtor, the judicial officer and any other interested party. 

563. Under subsection (5) the sheriff must make a payment order unless there has been a 
material irregularity in the execution of the money attachment (subsection (10)) or there is an 
opposition to the payment order (subsection (6)).  An opposition to the order must be made 
within 14 days of the application for a payment order (subsection (7)). The sheriff must allow the 
creditor, debtor and any third party who opposes the order to make representations or 
alternatively the sheriff can hold a hearing (subsection (8)).  If the opposition is on the grounds 
that the money attached is not owned by the debtor the burden of proving that falls on the debtor 
and the third party claiming ownership (subsection (9)). 
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564. If there is a material irregularity or an opposition is upheld, the money attachment ceases 
to have effect and the money must be returned to the original owner (either the debtor or a third 
party who correctly claimed ownership).  If the opposition was only in relation to some of the 
money attached then the attachment only ceases in relation to that money and only that money is 
returned. 

565. Subsection 12 provides that the sheriff may make an order declaring that the money 
attachment ceases to have effect if the sheriff is satisfied that any money attached is not owned 
by the debtor.  After such an order is made a judicial officer may attach other money which the 
debtor owns and kept at the same place where the original money attachment was carried out. 

Section 171 – Effect of payment order 

566. Subsection (1) provides that a payment order authorises a judicial officer to realise the 
value of money attached and pay the creditor the sum recoverable (with any surplus to the 
debtor) whilst first retaining an amount to meet the officer’s fees and outlays.  The disposal of 
the money is subject to section 37 of the Bankruptcy (Scotland) Act 1985 which has the effect of 
equalising diligences executed later than 60 days before sequestration of a debtor with the 
sequestration itself.  In those circumstances the sum to be disposed of becomes part of the 
debtor’s sequestrated estate and is distributed accordingly. 

567. Subsections (2) and (3) authorise the officer to act as the irrevocable agent of the debtor 
in relation to attached cheques and negotiable instruments and to do anything the debtor could 
have done to realise the instrument. 

568. Subsection (4) imposes a duty on the officer to obtain the highest amount as is reasonably 
practicable for the instrument being realised.   

Section 172 – Release of money where attachment unduly harsh 

569. This section provides for a debtor to apply, before a payment order is made or a money 
attachment ceases, to the sheriff for an order releasing the money attached (or a portion of it) on 
the grounds that the attachment is unduly harsh to the debtor.  It is for the sheriff to decide 
whether the attachment is unduly harsh. 

570. The effect of subsection (4) is that an order to release money under this section cannot 
permit the release of any more than £1000 to the debtor.  There is a power given to the Scottish 
Ministers to prescribe a different amount by regulations. 

571. Subsection (7) provides that where an officer has realised an instrument so as to pay a 
sum back to the debtor as required by an order under this section, the officer has to pay the 
amount realised only if it is less than the amount the order stated should be returned to the debtor 
by realising that instrument. 
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Section 173 – Invalidity and cessation of money attachment 

572. This section provides the sheriff with the power to order a money attachment to cease and 
to return any money attached (or a sum equal to the money’s value if the money has already been 
realised) to the debtor (or third party owner) where either there was a material irregularity in the 
money attachment or the sheriff is satisfied that the money attached did not belong to the debtor. 

573. If the sheriff is satisfied that only part of the money attached did not belong to the debtor 
the sheriff can order that part to be returned to the third party who does own the money in 
question.  The judicial officer may attach other money owned by the debtor and kept in the place 
the original attachment was executed. 

574. An order can be made on the sheriff’s own initiative (for example if the report of the 
money attachment discloses an irregularity or an issue about ownership) or can be applied for by 
the debtor or a third party.  A hearing may be held or representations made prior to an order 
being made and the sheriff has to provide reasons for making an order (or refusing to do so if it 
has been applied for). 

Section 174 – Termination of money attachment 

575. This section provides that where the creditor fails to apply for a payment order before 14 
days have expired from the date on which the report of the money attachment is made, or fails to 
send a copy of the application to the judicial officer as required by section 170(4)(aa) the money 
attachment ceases to have effect.  It also provides for a money attachment to cease to have effect 
on payment of the sum recoverable by the money attachment.  Where payment of the sum due is 
offered but not accepted, the money attachment will also cease. 

Section 176 – Redemption of banking instrument 

576. Subsection (1) permits a debtor, at any time before 14 days have expired from the date on 
which the report of the money attachment is made, to buy back a banking instrument.  But 
subsection (2) prevents a debtor from doing so if the instrument is already the subject of an order 
for immediate realisation (see section 168). 

577. If the debtor wishes to buy back the instrument the debtor must buy it at the value 
specified in the judicial officer’s report of the money attachment (subsection (3)). 

578. When the debtor pays the judicial officer, the officer has to issue a receipt and report the 
buy back to the sheriff (subsection (4)).  The issuing of the receipt stops the money attachment 
from having any effect on the instrument that has been bought back. 

Statement of money attachment 
Section 177 – Final statement of money attachment 

579. This section provides for a judicial officer to make a statement to the sheriff detailing 
everything that has happened in the course of the money attachment.  The officer has 14 days 
from the later of the day the creditor was paid under a payment order or the last of the money 
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attached was returned to the debtor or a third party under the various provisions of this Part 
(subsections (1) and (2)). 

580. The statement must specify details about any banking instruments with a value which 
subsequently have been realised, the amount realised for each instrument, any item with a value 
which has not been realised, any chargeable expenses, any sums paid to the creditor, any surplus 
paid or items with value returned to the debtor and any balance due to or by the debtor 
(subsection (4)).  If the statement is made electronically it will require an electronically certified 
signature (see section 186(3) and (4)). 

581. The officer must submit the statement within the time limit; otherwise the officer may be 
liable for some or all of the expenses of the money attachment unless there is a reasonable 
excuse for any delay (subsection (6)).  The officer may also be reported to the Scottish Civil 
Enforcement Commission for misconduct if the statement is late or is not submitted (subsection 
(7) and see section 58). 

Section 178 – Audit of final statement under section 177(1) 

582. Subsection (1) provides that the sheriff must send the final statement of money 
attachment to the auditor of court who must check the expenses and fix the amount of expenses 
chargeable, confirm any balance due by or to the debtor and make a report to the sheriff.  Under 
subsection (2) the auditor of court must not alter the statement without first giving all interested 
parties an opportunity to make representations.  The auditor is not entitled to a fee for making the 
report to the sheriff (subsection (3)). 

583. Subsection (4) provides that once the report from the auditor of court has been received, 
the sheriff must certify the balance due by or to the debtor but may make modifications to the 
balance confirmed by the auditor of court.  If the sheriff is satisfied that there has been a material 
irregularity in the carrying out the money attachment (other than the timing of the judicial 
officer’s final statement), the sheriff can declare the attachment void.  A consequence of that 
would be that the creditor would not be entitled to any sums paid under a payment and these 
would have to be paid back to the debtor (or a third party, if a third party claimed ownership of 
the attached money).  But even if the money attachment is declared void a person who, in good 
faith, has purchased or otherwise obtained cash or a banking instrument that was attached can 
keep the money in question and remains the lawful owner.  

General and miscellaneous 
Section 179 – Money in common ownership 

584. Subsection (1) permits money which is owned in common between a debtor and third 
party to be attached. 

585. Subsection (2) permits a third party who owns money in common with a debtor to buy 
out the debtor’s share in the money so that the third party becomes the sole owner. This is done 
by paying the officer an amount equal to the debtor’s interest in the money.  Before being able to 
buy out the debtor’s share, the third party must first satisfy the officer that the third party is a part 
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owner of the money.  But, if the officer is not satisfied, the third party can apply to the sheriff 
and if the sheriff is satisfied as to the third party’s ownership the buy out can go ahead. 

586. Subsection (3) provides for the third party to apply to the sheriff for an order declaring 
the attachment of money owned in common to be unduly harsh on the third party.  The 
application has to be made before the money is paid to the creditor under a payment order or is 
realised under an order for immediate realisation (see section 168).  If the sheriff makes such an 
order the money attachment ceases in relation to the money owned in common. 

587. Under subsection (4), where a sheriff makes an order under subsection (3) or where the 
third party buys out the debtor’s interest in money, the officer is permitted to attach other money 
owned and kept by the debtor at the place the original attachment was carried out.  This is an 
exception to the normal rule in section 163(3) that a second money attachment in the same place 
is not allowed. 

Section 180 – Procedure where money owned in common is disposed of 

588. Section 180 covers the situation where a third party claims common ownership of money 
with a debtor and does so before payment to the creditor under a payment order or realisation 
under an order for immediate realisation but the money is nevertheless paid to the creditor under 
the payment order or is transferred to another person under the provisions for realisation. 

589. If the creditor subsequently admits that the third party was a common owner of the 
money or the third party gets an order from the sheriff stating that the third party was common 
owner then the creditor has to pay the third party an amount equal to the third party’s share of the 
commonly owned money. 

Section 181 – Unlawful acts after money attachment 

590. This section provides that a debtor who realises the value of an attached banking 
instrument or otherwise relinquishes the ownership of it is in breach of the money attachment.  
Anyone who assists the debtor to breach the money attachment (and who knew or ought to have 
known about the money attachment) is also treated as having breached the money attachment.  
Such a breach is to be treated as if the person was in contempt of court.   

Section 182 – Appeals 

591. This section provides that an appeal against any decision of the sheriff (except decisions 
to grant an order for immediate realisation of an instrument under section 168) may be made to 
the sheriff principal only with the leave of the sheriff and on a point of law.  There is no further 
right of appeal against the decision of the sheriff principal.

Section 183 – Recovery from debtor of expenses of money attachment 

592. Subsection (1) provides that any expenses of money attachment which can be recovered 
from the debtor can be recovered only by the money attachment to which those expenses relate.  
There is no other permissible method for recovering these expenses. 
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593. Subsection (2) provides that the expenses have to be recovered before the money 
attachment ceases to have effect or before the money attached is paid over to the creditor.  Note 
that the amount of money attached is to include an amount to cover expenses (section 164(2)) so 
that when the money is paid over to the creditor there is an amount covering expenses (and under 
section 171(1) a judicial officer is entitled to retain an amount to cover the officer’s fees and 
outlays before paying the money attached over to the creditor). 

594. Where the debtor opposes a payment order or other application on frivolous grounds or 
makes an application under the provisions of this Part on frivolous grounds, the sheriff may 
award expenses relating to any such application, opposition or hearing against the debtor and in 
favour of the creditor (see paragraph 4 of schedule 3).  Subsection (3) provides that in those 
circumstances decree for payment of those expenses is granted against the debtor and in favour 
of the creditor so that the creditor can recover those expenses (in other words recovery of those 
expenses does not have to be done by means of the original money attachment). 

595. Subsection (4) lists circumstances (all of which being a type of insolvency process) which 
may prevent a money attachment from proceeding.  In those circumstances the expenses of the 
money attachment are still chargeable against the debtor and if they are not dealt with in the 
insolvency process they can be recovered by a further money attachment. 

Section 184 – Liability for expenses of money attachment 

596. Subsection (1) provides that schedule 3 to the Bill will determine the creditor’s or 
debtor’s liability for the expenses involved in serving a charge and in procedures for money 
attachment. 

SCHEDULE 3 – EXPENSES OF MONEY ATTACHMENT (INTRODUCED BY 
SECTION 184) 

597. Paragraph 1 lists all the particular expenses in a money attachment that are to be 
chargeable against a debtor. 

598. Paragraph 3 provides that the debtor and creditor are liable for their own expenses in 
relation to applications, objections, oppositions and hearings under this Part but paragraph 4 
allows the sheriff to award expenses against one party in favour of the other if any of these 
actions are done on frivolous grounds. 

Section 185 – Ascription 

599. Section 185 sets out the order of allocating any sums paid by the debtor on account or 
attached by the money attachment while it is in force.  The allocation is in the following order: 

the expenses of the money attachment which are chargeable against the debtor; 

any interest on the sum due under the decree accrued up to the date of the money 
attachment; 

the sum due under the decree (including interest on that sum running from the date of 
the money attachment). 
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Section 186 – Interpretation 

600. Subsections (3) and (4) make provision for electronic signatures where any document that 
requires to be signed under this Part is submitted in electronic form.  The signature has to be a 
certified electronic signature which complies with the requirements of the Electronic 
Communications Act 2000 (c.7). 

PART 9 – DILIGENCE AGAINST EARNINGS 

Section 187 – Simultaneous operation of arrestments against earnings where net earnings 
insufficient

601. This section amends section 58 of the Debtors (Scotland) Act 1987 (the 1987 Act) so 
that, where a debtor is subject to both an earnings arrestment and a current maintenance 
arrestment, they will rank equally in the deductions from debtor’s earnings if the debtor’s net 
earnings are not sufficient to allow deduction of the full amounts due under each.  Under section 
58 as it currently stands, the earnings arrestment takes priority over the current maintenance 
arrestment. 

602. Subsection (1) inserts new subsections (2) to (4) into section 58 in place of subsection 
(2).  These subsections set out formulae which the employer must use to calculate an equal 
proportion of the available net earnings to satisfy both creditors when both types of arrestment 
are operating at the same time. 

603. Schedule 3 to the 1987 Act makes provision for the disbursement by the sheriff clerk of 
deductions made by a debtor’s employer under a conjoined arrestment order.   Again, under the 
current law (contained in paragraph 4), where the sum deducted is not sufficient to allow the full 
amounts due to each creditor to be paid, priority is given to ordinary debts (i.e. debts which are 
recoverable by earnings arrestment). 

604. Subsection (3) amends paragraph 4 and inserts a new paragraph 4A so that, where the 
deduction is not sufficient, it is divided proportionately among the various creditors rather than 
priority being given to ordinary debts. 

Section 187A – Arrestment of earnings: deductions from holiday pay 

605. Section 187A introduces section 49A into the Debtors (Scotland) Act 1987.  It provides 
that any holiday pay which is paid on the same day on which normal earnings are paid (a 
"normal pay-day") is to be treated separately from the normal earnings for the purpose of 
calculating any deductions to be made under an earnings arrestment.  On such a pay-day, the 
amount to be deducted from the normal earnings is calculated in accordance with section 49 as if 
the holiday pay had not been paid.  A separate calculation is then made to determine the 
deduction to be made to the holiday pay.  The holiday pay is treated broadly as if it were normal 
earnings relating to the period during with the debtor is on holiday.

606. This makes a change to the previous system under which holiday pay was added to the 
normal earnings and the deduction was calculated on the basis of that aggregated payment. 
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Section 187B – Provision of debt advice and information package 

607. This section amends sections 47 (earnings arrestments), 51 (current maintenance 
arrestments) and 60 (conjoined arrestment orders) of the 1987 Act to impose duties on creditors 
to provide debtors with debt advice and information packages no earlier than 12 weeks before 
executing a diligence against the debtor’s earnings.  Subsection (4) also amends section 73 (the 
interpretation provision in the arrestment against earnings Part of the 1987 Act) to add a 
definition of “debt advice and information package”. 

Section 188 – Intimation of arrestment schedule 

608. This section amends section 70 of the 1987 Act.  Subsection (2) amends section 70(1) to 
require the judicial officer, when serving an earnings arrestment schedule or a current 
maintenance arrestment schedule on the employer, to take all reasonably practicable steps to 
provide a copy of the schedule to the debtor. 

609. Subsection (3) inserts new subsections (4A) and (4B) which place intimation and 
notification duties on employers on whom an earnings arrestment schedule, a current 
maintenance arrestment schedule or a conjoined arrestment order is served.   An employer must 
provide the debtor with a copy of the earnings arrestment schedule or the current maintenance 
arrestment schedule and, in the case of each of those arrestments and in the case of a conjoined 
arrestment order, must notify the debtor of the date on which the first deduction from salary is to 
be made together with the amount to be deducted. 

Section 189 – Provision of information 

610. Section 189 inserts new section 70A into the 1987 Act which specifies the information to 
be provided by the employer to the debtor, creditor and, in the case of a conjoined arrestment 
order, the sheriff clerk.  It also specifies the dates on which the information is to be provided.  
The type of information covered is various details relating to the debtor’s pay and information 
about a debtor who ceases to be employed by the employer.  A power is given to the Scottish 
Ministers to prescribe, by regulations, other types of information to be provided under this 
section.

611. Section 189 also inserts new sections 70B, 70C and 70D into the 1987 Act. 

New section 70B – Failure to give notice under section 70A(5) 
612. This section provides that where an employer fails to notify creditors when a debtor’s 
employment is terminated and provide details of any new employment, a creditor may apply to 
the sheriff for an order requiring the employer to provide certain information and to pay the 
creditor an amount not exceeding twice the amount recoverable by that creditor from the debtor.  
Subsection (2) provides that this amount will reduce the debt owed to the creditor by the same 
amount. 

613. Under subsection (3) the employer may, before 14 days expire from the date the order is 
made, appeal, on point of law only, to the sheriff principal whose decision will be final. 
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614. By virtue of an amendment of section 105 of the 1987 Act by paragraph 16(10) of 
schedule 5 to this Bill, section 70B does not apply to Her Majesty as an employer. 

New section 70C – Creditor’s duty to provide information 
615. This section specifies the information to be provided by the creditor to the employer and 
the dates on which that information is to be supplied. 

New section 70D – Debtor’s duty to provide information 
616. This section provides that a debtor must notify a creditor of any change in their 
employment status. 

Section 190 – Conjoined arrestment orders: jurisdiction 

617. This section amends section 73(1)(c) of the 1987 Act to make it clear that the references 
to the sheriff in particular sections of the 1987 Act are to the sheriff who has jurisdiction over (a) 
the principal place of employment of the debtor, (b) where that principal place of employment is 
outside Scotland, any other place of employment in Scotland or (c) where neither of the 
foregoing apply, the debtor’s domicile. 

Section 191 – Arrestment of seamen’s wages 

618. By virtue of section 73(3)(c) of the 1987 Act, wages of seamen (other than fishermen) are 
not treated as earnings for the purposes of earnings arrestments under the 1987 Act.  This section 
repeals section 73(3)(c) of the 1987 Act. This has the effect of removing this exemption.  This 
section also repeals subsection (4) of section 73, which contains definitions of “seaman” and 
“fishing boat” (expressions used in section 73(3)(c)) which are no longer required. 

PART 10 – ARRESTMENT IN EXECUTION AND ACTION OF FURTHCOMING 

Section 192 – Arrestment in execution 

619. Section 192 inserts new Part 3A into the Debtors (Scotland) Act 1987 (the “1987 Act”).  
This new Part contains 14 new sections dealing with the diligence of arrestment and the related 
action of furthcoming. 

620. Arrestment is a diligence which allows a creditor to attach a debtor’s moveable property, 
such as goods or funds (for example, funds held in bank accounts).  Arrestment can be used only 
where these assets are owed to the debtor but are in the possession of a third party.  The third 
party is known as the “arrestee” and is often a bank or financial institution.  If the assets are not 
in the possession of a third party the diligence of attachment (or, in the case of money, money 
attachment) may be available. 

621. Arrestment simply attaches the assets held by a third party; it does not transfer ownership 
of the assets to the creditor.  To complete the diligence and have the assets handed over; the 
creditor can raise an action of furthcoming.  In many cases the formal action of furthcoming is 
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not necessary as the debtor completes a mandate permitting the third party to hand over the 
assets to the creditor in satisfaction of the debt.

New section 73A – Arrestment and action of furthcoming to proceed only on decree or document 
of debt 
622. Subsection (1) provides that arrestment is permitted only to enforce a court decree 
(including a summary warrant) or a registered document of debt where the warrant or extract of 
the decree or document authorises arrestment.  But if the decree is a summary warrant, 
arrestment can only be executed if the debtor has been charged to pay the debt and the period of 
the charge (14 days or 28 days if the debtor is outside the UK or the debtor’s whereabouts are 
unknown) expires without the debt being paid (subsection (2)).  In any other case, no prior 
charge is required before arrestment may be executed.  Any existing rule of law relating to the 
types of decrees or documents on which arrestment can proceed is abolished if the rule is 
inconsistent with these provisions. 

New section 73B – Schedule of arrestment to be in prescribed form 
623. This section enables the Scottish Ministers to prescribe the form of schedule of 
arrestment to be used. 

New section 73C – Arrestment on the dependence followed by decree 
624. Where a creditor obtains a final decree in their favour at the conclusion of a court case 
and the creditor had arrested property of the debtor on the dependence of the outcome of the case 
that arrestment (known as “arrestment on the dependence”) then, under common law, becomes 
an arrestment in execution of the final decree.  In these circumstances section 73C provides that 
the creditor will be required to serve a copy of the final decree, in the form prescribed in rules of 
court, on the arrestee.  This gives the arrestee notice that the arrestment on the dependence has 
become an arrestment in execution and may be followed by an action of furthcoming, a mandate 
to release the assets held or by the automatic release of funds under new section 73H. 

New section 73CA – Debt advice and information 
625. This section inserts new section 73CA into the 1987 Act.  It imposes a condition on a 
creditor to provide a debtor with a copy of the debt advice and information package within 48 
hours after service of either a copy of the final decree in favour of the creditor, following an 
action on the dependence of which the creditor has executed an arrestment, or a schedule of 
arrestment in a standard arrestment in execution.  If the creditor fails to provide the debt advice 
and information package either type of arrestment shall be invalid.  The meaning of debt advice 
and information package is set out in paragraph 16(11) of schedule 5 (discussed below). 

New section 73D – Funds attached 
626. New section 73D provides rules to limit the sums that may be attached by an arrestment 
in execution which secures a sum of money held by the arrestee (for example, money held by a 
bank in an account in the debtor’s name).   

627. This section changes the common law under which the words “more or less” in the 
arrestment schedule of a validly executed arrestment in execution attach the whole of the 
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debtor’s moveable property in the possession of the arrestee rather than merely enough property 
to cover the value of the debt due by the debtor to the arresting creditor.  That rule operates 
regardless of the size of the actual debt due. 

628. Subsection (1) sets out the circumstances in which the rules in this section apply.  For this 
section to apply to arrestment in execution of a decree there must not have been an arrestment on 
the dependence of the action in which the decree is granted.  The sum attached in those cases is 
determined at the point at which the arrestment on the dependence is granted (see section 15H of 
the 1987 Act inserted by section 156 of the Bill).  Paragraph (b) clarifies that this section applies 
to an arrestment where the arrestee holds the debtor’s funds, even where the arrestee also holds 
other moveable property belonging to the debtor. 

629. Subsection (2) provides that the funds attached by the arrestment will be the lesser of: 

the amount of the money held by the arrestee on the debtor’s behalf (referred to as 
the debt due to the debtor by the arrestee because sums of money held, for example, 
by a bank in a person’s account is in fact a debt owed by the bank to the person for 
the balance in the account); or 

the sum arrived at by the formula set out in paragraph (b).  The formula requires 
adding up the amount of the principal sum claimed in the decree or document, any 
expenses chargeable against the debtor under the decree or document,  the expenses 
of carrying out the arrestment, interest on the principal sum up to and including the 
date of the arrestment plus interest that may accrue in the year following that and 
interest on the expenses of the arrestment itself plus an amount to be specified by the 
Scottish Ministers in regulations which approximates to the average expenses 
chargeable against a debtor in an action of furthcoming.  

630. If the amount held by the arrestee is not enough to cover the sum arrived at under the 
subsection (2)(b) formula and the arrestee also holds other moveable property belonging to the 
debtor, subsection (4) provides that the arrestment will attach all the moveable property of the 
debtor held by the arrestee in addition to any amount of money due to the debtor and held by the 
arrestee.  Subsection (5) provides that in any other case (in other words, where the amount of 
money held by the arrestee is enough to cover the amount arrived at in the subsection (2)(b) 
formula) the arrestment will not attach any other moveable property and attaches only the 
amount of money arrived at under subsection (2). 

631. Note that any amount of money attached by this section may be reduced by the provisions 
of new section 73E. 

New section 73E – Protection of minimum balance in certain bank accounts 
632. New section 73E provides debtors with a minimum level of balance of funds within bank 
and other accounts which cannot be attached by an arrestment.  

633. Section 73E applies to both arrestments in execution and arrestments on the dependence 
providing the arrestment attaches funds of a debtor held by a bank or similar financial institution.  
It applies only if the debtor is an individual (not a company, partnership or other body or 
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organisation) and the account in question is not a trading account and is not in the name of a 
company, partnership or other association (subsections (1) and (2)). 

634. Subsections (3) and (4) have the effect of preventing the attachment of an amount below 
the amount which, in an earnings arrestment, cannot be arrested when a person is paid monthly.  
This amount is currently £304.  So where the sum held by the arrestee is more than that amount, 
only the funds over that amount are available for arrestment.  If the sum in the debtor’s account 
is less than that amount, no funds are attached. 

635. Subsection (5) defines what is meant by “bank or other financial institution”. 

636. Under subsection (6), the Scottish Ministers may, by regulations, modify the types of 
account or vary any descriptions of the types of account that section 73E applies to.  Also the 
definition of “bank or other financial institution” may be modified by regulations to add or 
remove types of financial institution or vary any of the descriptions of the types of institution. 

New section 73F – Arrestee’s duty of disclosure 
637. New section 73F provides for a new legal obligation to be placed on arrestees to disclose 
to an arresting creditor the existence of and the value of assets attached by an arrestment.  Where 
nothing is arrested, there is no need for the arrestee to provide a “nil” return.  The disclosure has 
to be submitted in the prescribed form within 3 weeks of the date on which the schedule of 
arrestment is served on the arrestee.  A copy of the disclosure must be sent to the debtor and to 
any person known to the arrestee who owns or claims to own (in common or wholly) the 
attached property, or to whom attached funds are, or are claimed to be, due (in common or 
wholly).

New section 73G – Failure to disclose information 
638. Subsection (1) provides that, where an arrestee fails to make a disclosure, the sheriff may, 
on the application of the creditor, order the arrestee to pay the creditor the lesser of either the 
sum due by the debtor to the creditor or the amount which represents the minimum protected 
balance in bank accounts which are subject to an arrestment (currently £304). 

639. Subsection (2) provides that in the case of an arrestment on the dependence of an action, 
the sanction in subsection (1) cannot be applied until the creditor has served a copy of the final 
decree in the action (see section 73C). Alternatively, the failure to disclose information can be 
treated as a contempt of court in arrestment on the dependence cases. 

640. Where the arrestee does pay over a sum ordered under subsection (1) following a failure 
to disclose information, subsection (3) provides that the amount paid reduces the debt owed by 
the debtor to the creditor by that amount and the arrestee is not allowed to recover that amount 
from the debtor. 

641. Subsection (4) gives an arrestee a right of appeal against an order to pay money to the 
creditor following a failure to disclose information.  The appeal must be made to the sheriff 
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principal before 2 weeks expire from the date of the order and can only be on a point of law. 
There is no further right of appeal. 

New section 73H – Automatic release of arrested funds 
642. New section 73H provides for a new procedure by which a creditor can obtain arrested 
funds automatically after the expiry of defined period.  Where funds are released under this 
procedure there is no need for an action of furthcoming or for the debtor to grant mandate to 
release funds. 

643. Subsection (1) states that the automatic release of funds can apply only when the 
arrestment is an arrestment in execution (even if it originally was an arrestment on the 
dependence) and it attaches funds held by the arrestee and owing to the debtor. 

644. The automatic release of funds under this section is to take place at the end of the period 
of 14 weeks starting on the date of the service of the schedule of arrestment or (if the arrestment 
was originally executed on the dependence) the date of service of the copy of the final decree.  
The arrestee can release the funds before the automatic release period has expired if those with 
an interest in the attached funds authorise the arrestee to do so, by way of a mandate.  Automatic 
release may be prevented by any of the events mentioned in new section 73K(1). 

New section 73J – Sums released under section 73H(2) 
645. New section 73J states how to work out the amount which is to be released under the 
automatic release procedure.  The sum to be released must be the lowest of: 

the sum attached by the arrestment (which is calculated under section 73D and may 
be limited by the protected minimum balance provisions in section 73E); 

the amount the arrestee holds on behalf of the debtor; or 

the sum calculated under a formula similar to that set out in section 73D(2)(b) but 
without any amount representing the average costs of an action of furthcoming 
(which is not needed if the funds are released) and limiting the interest charged to 
interest up to the date of release (rather than 1 year’s interest as under section 
73D(2)(b)).

New section 73K – Circumstances preventing automatic release 
646. Subsection (1) sets out the circumstances which prevent an arrestee automatically 
releasing funds under section 73H.  The circumstances are: 

that the arrestee or debtor or any other person to whom funds are due solely or in 
common with the debtor  applies, by notice of objection under section 73KA, to the 
sheriff,  

the debtor makes a hardship application for release of funds of property under section 
73MA,

an action of multiplepoinding is raised (which is an action where there are competing 
claims as to ownership of attached property held by an arrestee, for example more 
than one creditor of the debtor attempts to arrest the funds),  
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or the arrestment is recalled or restricted or otherwise ceases to have effect. 

Section 73KA – Notice of objection 
647. This section provides for the way in which notice of objections are dealt with.  Debtors, 
arrestees and third parties may apply to the sheriff by notice of objection for an order recalling or 
restricting the arrestment of funds. 

648. Any objection to automatic release must be on the grounds that the warrant in execution 
of which the arrestment was executed is invalid, or that the arrestment has been executed 
improperly or irregularly, or that the funds are due to a third party wholly or in common with the 
debtor.  Any objection must be made in the form to be prescribed in Act of Sederunt, within 4 
weeks of the schedule of arrestment (or, in the case of an arrestment which was originally on the 
dependence, the copy of the final decree being served).  The notice must also be given to the 
creditor, the debtor, the arrestee and any other third party with an interest, known to the person 
objecting.

649. Subsection  (4) prevents any debtor, arrestee or third party, who has raised a notice of 
objection to the automatic release of attached funds, from raising an action of multiplepoinding 
or other court action in respect of those funds, for example an action of furthcoming.  There are 
two exceptions to this which are detailed in subsection (5).  A party who has objected to the 
automatic release may raise a multiplepoinding or other proceedings where the sheriff makes an 
order under section 73L(3A) sisting the proceedings on the objection.  The sheriff might do this 
where there are complex competing claims to the ownership of the property which would be 
more appropriately resolved in a multiplepoinding.  An objecting party can also enter into an 
action of multiplepoinding or other proceedings raised by another party. 

650.  A debtor who has objected to automatic release may, under subsection (6), also apply to 
the sheriff for release of funds or property because of undue hardship as defined by section 
73MA(2). Where this happens, the sheriff can hear both cases at the same time to ensure the 
effective use of court time. 

Relevant consequential amendments in schedule 5 
651. It is appropriate to deal with some of the amendments made in schedule 5 to the Bill here. 

652. Paragraph 13(3)(c)(ii) of schedule 5 amends section 37(4) of the 1985 Act which 
provides for the effects of sequestration on diligence.  Section 37(4) of the 1985 Act prevents an 
arrestment or attachment of a debtor’s estate which is executed either within 60 days before the 
date on which the debtor is sequestrated or on or after the sequestration date from creating a 
preference for the arresting or attaching creditor.  The amendments made in paragraph 
13(3)(c)(ii) ensure that any funds which are automatically released under section 73H in an 
arrestment executed within that time are handed over to the trustee in sequestration. 

653. Paragraph 16(2) of schedule 5 amends section 2(2) of the 1987 Act to provide that 
arrested sums cannot be released under section 73H if the debt is subject to a time to pay 
direction.
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654. Paragraph 16(4) of schedule 5 amends section 5 of the 1987 Act by inserting new 
subsection (5A).  This new subsection restricts the sheriff to making a time to pay order within 
the first 8 weeks of the 14 week period set out in section 73H.

655. Paragraph 16(5) of schedule 5 amends section 9(4) of the 1987 Act to allow the sheriff to 
order that that no further steps are taken to release the sum attached by an arrestment if a time to 
pay order is in force. 

656. Paragraph 16(11) inserts a definition of the meaning of the debt advice and information 
package which applies to inter alia section 73CA of the 1987 Act.  The debt advice and 
information package is a set of documents containing information about debt and money advice 
to be given to debtors to assist their understanding of the implications of diligence and options 
available to them.  Its form is determined under section 10 of the Debt Arrangement and 
Attachment (Scotland) Act 2002. 

657. The definition in paragraph 16(11) of schedule 5 to the Bill refers to the definition in 
section 47(4) of the 1987 Act.  Section 47(4) of the 1987 Act is amended by section 187B(1)(b) 
of the Bill and clarifies that the meaning of “debt advice and information package” is the debt 
advice and information package referred to in section 10(5) of the Debt Arrangement and 
Attachment (Scotland) Act 2000. 

New section 73L – Hearings following notice of objection 
658. Subsection (1) provides that the sheriff shall, subject to the circumstances set out in 
subsection (3A), hold a hearing where the automatic release of attached funds is objected to by 
the debtor, the arrestee or a third party claiming to be due the attached funds (whether solely or 
in common with the debtor).  The hearing must be held within 8 weeks of the day the notice of 
objection was given to the interested parties.  Subsection (1A) provides that, before the sheriff 
can make an order, the creditor, the arrestee, the debtor and any interested third party have the 
right to be heard at the hearing. 

659. Under subsection (2) the sheriff can make an order recalling or restricting the arrestment 
where the sheriff is satisfied that the objection is upheld.

660. The sheriff can reject the application and order the release of funds to the creditor on the 
expiry of the 14 week period or, where it has already expired, the release as soon as is reasonably 
practicable after the date on which the order is made.  The court can therefore still deal with the 
merits of the case if for any reason it is not possible to determine an application within the 14 
week time limit. 

661. Subsection (3A) provides an exception to the rule set out in subsection (1) that the sheriff 
is required to hold a hearing within 8 weeks of the notice of objection being given.  Where the 
sheriff is satisfied that it is more appropriate for the matters raised at the objection hearing to be 
dealt with by an action of multiplepoinding or other proceedings, the sheriff may make an order 
sisting the proceedings on the objection.  That means effectively putting the objection hearing 
proceedings “on hold” pending the outcome of the multiplepoinding or other proceedings.  The 
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sheriff must also sist the objection proceedings if any multiplepoinding or other proceedings are 
raised, provided they are raised before a decision is made in respect of the objection application. 

662. In addition to making an order recalling or restricting the arrestment, an order for release 
or to sist the proceedings the sheriff is able to make any other order which the sheriff considers 
appropriate under subsection (4). 

663. Subsection (5) provides that the objector (on order of the sheriff) must inform the 
creditor, arrestee, debtor and any interested third party of the decision on the application by the 
sheriff.  Subsection (6) provides that any party who objects to the decision of the sheriff is able 
to appeal to the sheriff principal within 14 days of the decision.  The appeal may be on a point of 
law only and the decision of the sheriff principal is final. 

664. Further procedure on hearing objections will be set out in rules of court.   

New section 73M – Arrestee not liable for funds released in good faith 
665. Section 73M makes it clear that arrestees are not liable to the debtor or any other 
interested party where they release funds in good faith to a creditor because the arrestee was 
unaware that the warrant in execution of which the arrestment was executed was invalid or the 
arrestment was incompetently or irregularly carried out. 

New section 73MA – Application for release of property where arrestment unduly harsh 

666. Section 73MA gives a debtor upon whom an arrestment in execution has been effected 
(including an arrestment in execution which has started life as an arrestment on the dependence 
of an action in which the creditor has been successful) and has attached moveable property or 
funds, the right to apply to the sheriff for an order to be made on the grounds of hardship.  This 
right can be exercised at any time during which the arrestment has effect.  For an arrestment of 
funds, such an application would require to be made prior to the expiry of the 14 week period for 
automatic release set out at section 73H(3) or the funds would be automatically released.   

667. The debtor is able to apply for an order which stops the effect of the arrestment in relation 
to some or all of the funds and/or property attached and requiring the arrestee to release some or 
all of the funds and/or property. 

668. The application must be in the form prescribed by Act of Sederunt and must be copied to 
persons with an interest in particular the creditor and the arrestee. 

New section 73MB – Hearing on application under section 73MA for release of property 

669. Following an application by a debtor under section 73MA, the sheriff may, if satisfied 
that the arrestment is unduly harsh to the debtor or any other person (certain family members) 
listed in this section, and taking into account the circumstances of the case, make an order for the 
release of some or all of the arrested funds or moveable property.   
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670. Where funds are attached, the sheriff must, in particular, consider the source of the funds 
and whether there is already a diligence in effect in relation to those funds, such as an earnings 
arrestment. 

671. Where the sheriff refuses to make a hardship order the sheriff may, where funds are 
attached, order the automatic release of funds on the expiry of the 14 week period set out in 
section 73H(3) or, where that period has already passed, as soon as reasonably practicable after 
the date on which the order to release is made. 

672. Where someone wishes to appeal against the decision of the sheriff (for example an 
aggrieved debtor or creditor) then they have 14 days to do so after the decision is made.  An 
appeal may be made to the sheriff principal on a point of law only and the decision of the sheriff 
principal is final. 

New section 73N – Mandate to be in prescribed form 
673. Section 73N formalises the voluntary mandate which will enable the arrestee to release 
arrested funds or other property to creditors without having to proceed to an action of 
furthcoming.  The mandate must now be in a form prescribed by the Scottish Ministers by 
regulations. If a mandate is not in the prescribed form (or is not as nearly as possible in that 
form) it is invalid.  Subsection (3) provides that where a mandate is invalid but the arrestee pays 
over funds or hands over property, the arrestee is not liable to the debtor or any other interested 
party for financial loss caused by releasing the funds or property provided they acted in good 
faith (for example, the arrestee did not know and could not reasonably have known that the 
mandate was not in the proper form). 

New section 73N – Mandate to be in prescribed form 
674. Section 73N formalises the voluntary mandate by which debtors enable the arrestee to 
release arrested funds or other property to creditors without having to proceed to an action of 
furthcoming.  The mandate must now be in a form prescribed by the Scottish Ministers by 
regulations. If a mandate is not in the prescribed form (or is not as nearly as possible in that 
form) it is invalid.  Subsection (3) provides that where a mandate is invalid but the arrestee pays 
over funds or hands over property, the arrestee is not liable for financial loss caused by releasing 
the funds or property provided they acted in good faith (for example, the arrestee did not know 
and could not reasonably have known that the mandate was not in the proper form). 

New section 73P – Arrestment of ships etc. 
675. This section makes clear that the provisions of this part of the Bill do not apply to the 
arrestment of ships, cargo or other maritime property which are subject to special rules (see in 
particular Part V of the Administration of Justice Act 1956 which is amended by Part 14 of this 
Bill).
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PART 11 – MAILLS AND DUTIES, SEQUESTRATION OF RENT AND LANDLORD’S 
HYPOTHEC

Abolition of maills and duties 
Section 193 – Abolition of maills and duties 

676. Subsection (1) abolishes the diligence of maills and duties which enabled creditors who 
had a security over heritable property to recover rents due from tenants of that property.  For 
instance, where a creditor had a security over a debtor’s land and the debtor lets the land to a 
tenant, the creditor could raise an action of maills and duties to attach the rent due from the 
debtor’s tenant.  An action for maills and duties was not available to creditors holding standard 
securities and was therefore not widely used.  

677. Subsection (1) also ensures that any legislative provision or rule of law relating to maills 
and duties no longer has effect.

678. Subsection (2) limits the effect of the abolition by providing that it does not affect any 
action of maills and duties which has been commenced prior to this section coming into force. 

679. Consequential repeals are set out in Schedule 6. 

Landlord’s hypothec and sequestration for rent 
Section 194 – Abolition of sequestration for rent and restriction of landlord’s hypothec 

680. Under the common law a landlord has a right in security over certain moveable property 
situated in the subjects which the landlord has leased.  The security is known as the landlord’s 
hypothec and it secures 1 year’s rent due from a tenant.  The security could be enforced by an 
action of sequestration for rent which attached the goods secured by the hypothec and permitted 
the landlord to obtain warrant to sell the goods in satisfaction of the rent.  This action was 
available to a landlord in addition to any other diligence such as attachment or arrestment which 
would also be available to the landlord as a creditor of a tenant.

681. This section abolishes the diligence of sequestration for rent and makes various changes 
to the law relating to the landlord’s hypothec. 

682. The abolition of sequestration for rent does not affect any action for sequestration for rent 
brought before this section comes into force but the provisions in subsections (5) to (7) limiting 
the property which is subject to the landlord’s hypothec and therefore attachable by sequestration 
for rent will apply to existing actions (subsection 10). 

683. Subsection (2) preserves the landlord’s hypothec and makes clear the nature of the 
security it confers.  It continues as a real right in security over corporeal moveable property and 
as a result it gives the landlord an appropriate ranking relating to property over which it confers a 
security.
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684. Subsection (3) limits the landlord’s hypothec. It no longer confers any security over 
property kept in a dwellinghouse, on agricultural land or on a croft.  A “dwellinghouse” for this 
purpose does not include a garage (even if built into a house), garden shed or other outbuildings 
but a mobile home, caravan or houseboat is considered to be a dwellinghouse. 

685. Under subsection (4), the hypothec will no longer arise in relation to property owned by a 
person other than the tenant. 

686. Subsection (5) provides that the hypothec does not affect any property which is acquired 
by a third party from the tenant in good faith, or, where a landlord has interdicted a tenant from 
disposing of property subject to the hypothec any property bought in good faith and for value by 
a third party from a tenant.  But if property is sold by a tenant in breach of an interdict, the tenant 
remains liable for the breach despite the property no longer being subject to the hypothec due to 
subsection (5)(b).

687. Where property is in shared ownership by the tenant and a third party, the hypothec can 
secure only the tenant’s interest in the property (subsection (7)).

688. Subsection (8) provides that the landlord’s hypothec is security for any rent for which the 
date for payment has passed and payment has not been made (so it cannot be security for future 
rent due) and that it continues as long as the rent remains unpaid.  This overrides the common 
law rule that the hypothec secures 1 year’s rent and lapses if not enforced by sequestration for 
rent within 1 month of the date the rent was due. 

689. Any landlord’s right of hypothec which arose was created before this section comes into 
force is not affected by this section other than the provisions of subsections (2) and (4) to (7) 
regarding property acquired in good faith by a third party or owned in common. 

PART 12 – SUMMARY WARRANTS, TIME TO PAY AND CHARGES TO PAY 

Section 195 – Summary warrants, time to pay and charges to pay 

690. Summary warrants are used by: 

local authorities to collect council tax, non-domestic rates, and community charge 
(poll tax) arrears; 

water authorities to collect water and sewerage charges; and 

Her Majesty’s Revenue and Customs to collect taxes and duties. 

691. The 1987 Act introduced time to pay directions and time to pay orders, which if granted 
by the court on application by the debtor ‘freeze’: 

further diligence by the creditor; or 

an application by the creditor for sequestration of the debtor. 
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692. The 1987 Act also requires that a statutory form of charge to pay on 14 days’ notice (28 
days if the debtor’s whereabouts are unknown or the debtor is outside the UK) is served on the 
debtor in some circumstances, and that certain diligences may be used only if the debtor has 
failed to pay as charged.  Time to pay and charge to pay under the 1987 Act have not previously 
applied to debts enforced under a summary warrant. 

693. Subsection (1) amends section 10 of the 2002 Act with the effect that attachment under 
the 2002 Act in respect of summary warrant debt is competent only after a charge to pay has 
been served on the debtor, and the days of the charge have expired without payment. 

694. Subsection (2) amends section 1 of the 1987 Act with the effect that it is competent for 
the court when granting decree for payment in a court action to make a time to pay direction 
where the debt relates to: 

rates; or 

community charge, community water charge, council tax or council water charges. 

695. Subsection (3) amends section 5 of the 1987 Act with the effect that the general bar 
against time to pay orders on summary warrant debt is repealed, and that it is competent for the 
court to make a time to pay order after decree in respect of the types of debt covered by section 
195(2).  Note that it remains incompetent to grant a time to pay order in relation to debts of the 
types listed in section 5(4)(d) and (f) of the 1987 Act (that is various taxes and duties and social 
security contributions) regardless of the whether they are enforced under a summary warrant or 
an ordinary decree for payment.  Subsection (4) contains amendments consequential on the 
changes made by subsections (2) and (3). 

696. Paragraphs (a) and (c) of subsection (5) amend section 90 of the 1987 Act with the effect 
that a charge to pay is required before a creditor with a debt enforceable under a summary 
warrant can use the diligence of earnings arrestment.  The reference to attachment under the 
2002 Act is repealed in consequence of the effect of subsection (1) (which amends section 10 of 
the 2002 Act so that it has the same effect for attachment as these amendments have for earnings 
arrestments). 

697. Paragraphs (b), (d) and (e) of subsection (5) amend section 90 of the 1987 Act with the 
effect that the provisions of section 90 relating to charges to pay (i.e. that it must be in the form 
set out in rules of court, that diligence must be executed within 2 years of the charge and that a 
further charge can be served to reconstitute the right to do diligence) apply to all diligences 
where a charge to pay must be served and have expired before diligence is competent (this 
includes the new diligences of money attachment, land attachment and residual attachment). 

PART 13 – AMENDMENTS OF THE DEBT ARRANGEMENT AND ATTACHMENT 
(SCOTLAND) ACT 2002 

Section 195A – Debt payment programmes with debt relief 

698.  Section 195A amends the Debt Arrangement and Attachment (Scotland) Act 2002 to 
enable debt payment programmes under that Act to include an element of debt relief.  The 
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section inserts new section 7A into the 2002 Act.  Subsection (1) gives the Scottish Ministers the 
power by regulations to make provision about debt relief and such other provisions that they 
consider are needed to enable debts payable under debt payment programmes to be adjusted. 

699. Subsection (2) sets out the particular ways in which that power might be used (although it 
is not an exhaustive list).  These include specifying; 

the minimum part of the debt that will have to be repaid, 

the circumstances when the creditor’s consent is needed and how that consent is to 
be signified, 

the debtor’s liability to pay interest, fees or charges arising from the debt,  

the creditor’s rights to recover such interest, fees or charges, and 

how, on completion of a debt payment programme, outstanding debts can be 
discharged.

700. Subsection (3) provides that subsections (3) and (4) of section 7 of the 2002 Act apply to 
regulations made under new section 7A.  This allows the Scottish Ministers to pilot debt 
payment programmes with an element of debt relief for limited periods and, after assessing the 
pilot scheme, to provide that such programmes continue to be available. 

701. Subsection (4) amends section 62 of the 2002 Act to provide that regulations made under 
section 7A are subject to affirmative parliamentary procedure. 

Section 196 – Amendments of the Debt Arrangement and Attachment (Scotland) Act 2002 

702. Section 196 textually amends the Debt Arrangement and Attachment (Scotland) Act 2002 
(the 2002 Act).   

703. Subsection (2) repeals the requirement that a debtor signs an application for a debt 
payment programme.  Subsection (3) repeals the requirement that a debtor or creditor, as 
appropriate, signs an application for a variation of a debt payment programme. Subsection (2A) 
provides that the requirements set out in sections 3(1) and (2) of the 2002 Act in relation to an 
application for the approval or the variation of a debt payment programme, which include the 
requirement for the debtor to obtain money advice, may be changed by regulations made under 
section 7(1).

704. Subsection (3A) amends section 7(1) of the 2002 Act to enable regulations to provide 
about the circumstances in which some or all of the duties of a money adviser may be carried out 
instead by an approved intermediary.  Subsection (3B) clarifies that an approved intermediary is 
a person (other than a money advisor) who has been approved by Scottish Ministers as a person 
who may give a debtor money advice for the purposes of section 3(1) of the 2002 Act.  
Subsection (3A) amends section 7(2) to provide that regulations under section 7(1) of the 2002 
Act may cover–– 
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the circumstances in which a debtor can make an application for the approval or 
variation of a debt payment programme where the debtor has not obtained money 
advice under section 3(1) of the 2002 Act; 

the way in which seeking creditors’ consent to applications for approval of debt 
payment programmes or the making of such applications affects the rights and 
remedies of creditors or other third parties; and 

the class of person who may act as an approved intermediary and the functions of an 
approved intermediary. 

705. Subsection (4) amends the definition of “debt advice and information package” to give 
the Scottish Civil Enforcement Commission, established under section 43, the power to 
determine the content of that package of documents and removing the power of the Scottish 
Ministers to do so. 

706. Subsections (5) and (7) to (10) make a number of amendments to the 2002 Act to 
facilitate certain aspects of the attachment process which require to be carried out by judicial 
officers. It is unclear under the Act as currently drafted whether the same judicial officer has to 
be used for certain stages of the attachment process or whether a different officer can be used at 
each stage.  The amendments make it clear that each step in the attachment process can be 
carried out by any judicial officer. 

707. Subsection (6) inserts new section 19A into the 2002 Act which gives a new power to 
court officers in relation to the urgent removal of attached articles. The new section provides 
that a judicial officer may remove an attached article without notice if it is considered necessary 
to secure or preserve the value of the article and there is no time to obtain an order from a sheriff 
permitting the officer to secure particular articles (see section 20(1)(a) of the 2002 Act).  In these 
circumstances an article will be moved to the nearest convenient premises of the debtor or the 
person in possession of the items but if the debtor or person does not have any premises which 
are convenient or the judicial officer thinks those premises are unsuitable for storing the article 
the officer can take the articles to other secure premises. 

708. Subsection (11) inserts new subsections (1A) and (1B) into section 31 of the 2002 Act.  
Subsection (1A) provides that where an article is sold at auction at less than the value assigned to 
it when it was attached, the difference between that price and the value will be credited against 
the sum owed.  In other words the debtor benefits from having the debt reduced by the amount 
the item was valued at even if it does not actually sell for that value at auction.  Subsection (1B) 
provides that where an article has been damaged and revalued and the damage was not caused by 
the fault of the debtor and no sum has been consigned into the court by a third party to 
compensate for the damage, the revaluation is disregarded for the purposes of subsection (1A) 
and the original value is the value that is credited against the debt after the sale even if the sale 
price of the item was less than that. 

709. Subsection (12) inserts new section 60A into the 2002 Act. 
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New section 60A – Electronic signatures 
710. This section makes provision for electronic signatures where any document that requires 
to be signed under the 2002 Act is submitted in electronic form (regulations or rules of court 
made under the Act may permit certain documents to be submitted electronically).  The signature 
has to be a certified electronic signature which complies with the requirements of the Electronic 
Communications Act 2000 (c.7). 

711. Subsection (13)(a) inserts sub-paragraph (oa) into paragraph 1 of schedule 1 to the 2002 
Act which provides for the expenses of serving a notice on the debtor setting out the date when 
an officer intends to enter a dwellinghouse to execute an exceptional attachment order to be 
chargeable against the debtor. 

712. Subsection (13)(b) inserts new paragraph 1A into schedule 1 to the 2002 Act which 
provides that the expenses of removing attached articles, opening and shutting locked places for 
the purposes of removing the articles and storing those articles cannot be charged against the 
debtor if the articles are removed under the urgent removal provisions of new section 19A(1). 

PART 14 – ADMIRALTY ACTIONS AND ARRESTMENT OF SHIPS 

Section 197 – Admiralty actions and the arrestment of ships: modification of enactments 

713. This section introduces schedule 4. 

SCHEDULE 4 – MODIFICATIONS OF ENACTMENTS RELATING TO ADMIRALTY 
ACTIONS AND THE ARRESTMENT OF SHIPS (INTRODUCED BY SECTION 197) 

714. Schedule 4, introduced by section 197, makes amendments to the law relating to 
admiralty actions and the arrestment of ships. 

Definition of “maritime lien” 
715. Paragraph 1(c) inserts a new subsection (2) into section 48 of the Administration of 
Justice Act 1956 (the “1956 Act”) defining the term “maritime lien” for the purposes of the 1956 
Act and any other legislation where that term is used.  In Scots law a “lien” is a right in security 
over property where that property is in the possession of the creditor.  Where a creditor has a 
right in security over moveable property which is not in the creditor’s possession that right is 
known in Scots law as a “hypothec”.  However, in international maritime conventions and in 
other jurisdictions, where a creditor in a maritime claim has a real right in security over a ship, 
cargo or other maritime property (such as wreck, flotsam or jetsam) which is not necessarily in 
the creditor’s possession, the right is referred to as a “maritime lien”.  Strictly, a maritime lien is 
a type of hypothec in Scots law and the insertion of the definition in new subsection (2) makes 
this clear whilst retaining the usage of the term “maritime lien” to maintain consistency with 
international usage. 

716. Paragraph 2 provides for consequential amendments arising from paragraph 1. 
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717. The list of claims in respect of which a vessel may be arrested is contained in section 
47(2) of the 1956 Act (the “section 47(2) list”). Paragraph 3 extends section 47(2)(r) of the 1956 
Act so that applies to claims arising out of any type of charge held over a ship. 

The term “admiralty action” 
718. Paragraph 4(a) inserts the term “respondentia” into paragraph (h) of the section 47(2) list.  
Respondentia is a security granted over the cargo contained in a ship for a loan advanced in 
consideration of a particular voyage.

719. Paragraph 4(b) inserts new subsection (2A) after the section 47(2) list. This gives the 
label “admiralty action” to any action (whether in the Court of Session or sheriff court) enforcing 
a claim in the section 47(2) list. 

720. Paragraph 5 provides for 2 amendments consequential on the creation of the term 
“admiralty action”. 

Arrestment in rem granted by the sheriff 
721. Paragraph 6 inserts new section 47A after section 47 the 1956 Act to set out the 
jurisdictional limits of a warrant to arrest in rem a ship, cargo or other maritime property granted 
by a sheriff. Subsection (1) provides that the warrant may be executed either within the territorial 
jurisdiction of the sheriff court from which the warrant was granted, or anywhere in Scotland 
provided the ship, cargo or maritime property was within the territorial jurisdiction of the sheriff 
court which granted the warrant, when the warrant was granted. 

722. Subsection (2) makes it clear that an order for the sale of an arrested ship may be made in 
respect of a ship even although the ship is not situated in the sheriffdom when the order is made, 
where a warrant for arrestment in rem granted by the sheriff has been executed. 

Arrestment on the dependence 
723. Paragraph 7(2) makes amendments to section 47(1) of the 1956 Act which provide that 
arrestment on the dependence of a ship, or other maritime property which is not cargo, is 
competent only if, when the ship in question is the ship with which the action is concerned, the 
defender is the owner of the ship or a share in the ship, or is the demise charterer of the ship, at 
the time when the arrestment is executed.  It continues to be competent to arrest another ship on 
the dependence providing the defender owns all the shares in that ship.   

724. Note that the restrictions imposed by section 47(1) do not apply to the arrestment of cargo 
which is specifically excluded from this provision by the amendment in paragraph 7(2)(a). 

725. Paragraph 7(3) inserts new subsections (1A) and (1B) into section 47 of the 1956 Act.  
These subsections provide that when a ship has been arrested on the dependence of an action, a 
warrant cannot be granted to arrest on the dependence of the same action the same ship or any 
other ship which the defender owns at least a share in unless the pursuer can demonstrate good 
cause for the second arrestment.  This is consistent with the wording in article 3(1) of the leading 
international convention on the arrestment of ships (the Brussels Arrest Convention of 1952). 
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726. Paragraph 7(4) amends section 47(3) of the 1956 Act (which provides for the arrestment 
of a ship to enforce a claim specified in paragraphs (p) to (s) of the section 47(2) list) making it 
clear that an arrestment to which this provision applies may arrest a share in a ship rather than 
the whole ship. 

Liability for losses and expenses 
New section 47B – Expenses 
727. Paragraph 8 inserts new section 47B into the 1956 Act.

728. Subsection (1) provides the court with the power to award the creditor the expenses of 
obtaining warrant for and executing an arrestment of a ship, cargo or other maritime property on 
the dependence.  But the court may modify or refuse the creditor’s right to these expenses if the 
pursuer was unreasonable in applying for a warrant or if the court thinks it is reasonable to 
modify or refuse the award of expenses (subsection (3)). 

729. Subsection (2), entitles the defender to expenses in opposing the grant of the warrant 
where warrant is granted but the creditor was unreasonable in applying for the warrant.  Again 
the court can modify or refuse these expenses if satisfied that it is reasonable to do so.  In 
particular the court should take account of the outcome of the action. 

730. If any other question arises in relation to the expenses of obtaining or opposing a warrant 
or of executing the arrestment, subsection (5) provides the court with the discretion to deal with 
it.

731. Subsection (6) provides that expenses of obtaining warrant for arrestment or opposing the 
warrant are to be treated as expenses of process. 

732. Subsection (7) provides that any legislation or rule of law which deals with the recovery 
of expenses of executing an arrestment on the dependence of a court action which are chargeable 
against the debtor is not affected by the rules set down by subsections (1) to (4). 

733. Subsection (8) provides the court with discretion to deal with the expenses incurred in 
obtaining a warrant granted for arrestment in rem in enforcing a claim listed in paragraphs (p) to 
(s) of the section 47(2) list or in opposing an application for it. 

Factors affecting arrestments 
734. Paragraph 9 inserts new section 47C into the 1956 Act.  Subsection (1) of that new 
section provides that an arrestment of cargo can be executed only where the cargo is on board a 
ship when the arrestment is executed.  Cargo which is not on board a ship is subject to the 
diligence of attachment (provided the nature of cargo does not make it exempt from attachment 
on some other ground).  The amendment to section 11 of the Debt Arrangement and Attachment 
(Scotland) Act 2002 made by paragraph 10 prevents cargo from being attached when it is on 
board a ship.
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735. Arrestment of moveable property is normally competent only when the property is in the 
hands of someone other than the debtor.  Attachment is usually the appropriate diligence to use 
when moveable property is in the hands of the debtor.  Subsection (2) of new section 47C makes 
it clear that, as an exception to the normal position, cargo on board a ship can be arrested where 
it is in the hands of the debtor or a person acting the debtor’s behalf. 

736. Paragraph 9 also inserts new section 47D which has the effect that where cargo on board 
a ship is arrested, the ship is itself treated as if it has been arrested until the cargo is taken off the 
ship.  The ship is therefore prevented from setting sail and the creditor can apply for ancillary 
warrants to dismantle the ship or have it brought into harbour providing it can be shown that this 
course of action is necessary. 

Cargo on board a ship exempt from attachment 
737. See paragraph 734.

Location of a ship when arrestment executed 
738. Paragraph 11(a) inserts new subsections (5A) and (5B) into section 47 of the 1956 Act.   
The new subsections provide that an arrestment of a ship, cargo or other maritime property can 
be executed no matter where the ship or maritime property is situated so long as it is within the 
territorial jurisdiction of the court (note that cargo must be on board a ship if it is to be arrested).  
In other words, a ship is still treated as a ship even where it has run aground or is in a dry dock. 

739. Paragraph 11(b) amends subsection (6) of section 47 to make it clear that a ship (or cargo 
on board it) cannot be arrested while the ship is on passage. 

Demise charterers 
740. Paragraph 12 inserts new sections 47E to 47H into the 1956 Act dealing with demise 
charterers.  A demise charter is a type of lease of a ship (often including the services of the 
master and crew).  A demise charterer takes possession of the ship and operates the ship.  The 
length of demise charters can vary from short (1 or 2 years) to long (20 years or the lifespan of 
the ship).  Often the charterer has an option to buy the ship outright at the end of the agreed term.  
In practice the demise charterer is treated as the owner of the ship as the charterer has control 
over the operation of the ship and over the master and crew.  But the owner in the legal sense 
remains the person who granted the charter. 

New section 47E – Sale of a ship arrested on the dependence of an action against demise 
charterer
741. New section 47E makes special provision to allow the pursuer in an admiralty action 
against a demise charterer to be entitled to complete diligence by judicial sale of a ship which 
has been arrested on the dependence of the action.  The sale is competent even though the ship is 
likely to belong to a third party. 

742. Subsection (2) provides for termination of the arrestment of the ship if the owner or the 
demise charterer either pays the debt due, or offers the sum in payment and that offer is not 
accepted within a reasonable time. 
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743. Under subsection (3) the court may make an order for the sale of the ship on behalf of the 
pursuer and under subsection (4) the court must rank any claims on the proceeds of the sale (but 
taking into account section 47G, see paragraph 746).

744. Subsection (5) provides that a ship so sold transfers to the buyer free from any other 
claim or encumbrance, including any claim of the previous owner who granted the demise 
charter.  The buyer becomes the new owner of the ship and not just the new demise charterer of 
it.

New section 47F – Ranking of arrestments on sale of ship chartered by demise 
745. New section 47F provides that in competitions in ranking in respect of the proceeds of the 
judicial sale of a ship, or a share of a ship, arrestment of the ship enforcing the ship owner’s 
debts will be preferred to arrestment enforcing those of the demise charterer even if the 
arrestment relating to the owner was executed after the arrestment relating to the demise 
charterer.

New section 47G – Ranking of arresting creditor of demise charterer in sequestration or winding 
up of owner 
746. New section 47G provides that a creditor of a demise charterer who has arrested the 
chartered  ship on the dependence of an action against the demise charterer will be entitled to 
claim a dividend or preference (if any) resulting from the sale of the ship in the event of the 
ship’s owner being sequestrated or wound up.  The creditor has no rights over the proceeds of 
sale of any other asset belonging to the owner.  Subsection (3) applies the provisions of the 
Bankruptcy (Scotland) Act 1985 and the Insolvency Act 1986 which have the effect of 
equalising diligences executed later than 60 days before a sequestration or winding up to an 
arrestment against a demise charterer where the ship owner is sequestrated or wound up. 

New section 47H – Arrestment to found jurisdiction in action against a demise charterer 
747. New section 47H has the effect that where a pursuer wishes to raise an action against a 
demise charterer to enforce a claim listed in the section 47(2) list but the demise charterer is not 
within the jurisdiction of the court, the pursuer can arrest the ship under demise charter 
(providing it is within the court’s jurisdiction) to found jurisdiction for the action and allow it to 
be heard by that court. 

748. Paragraph 13 amends section 6(c) of the Sheriff Courts (Scotland) Act 1907.  It is linked 
with the provision in new section 47H and it makes clear that the arrestment of a ship within the 
jurisdiction of the sheriff and which is under demise charter will bring the demise charterer 
within the jurisdiction of the sheriff even though the charterer would not normally be subject to 
that jurisdiction. 

PART 14A - ACTION FOR REMOVING FROM HERITABLE PROPERTY 

749. This Part sets out a new procedure which is to be followed when ejecting (otherwise 
known as removing or evicting) a person from heritable property.  It does not change the legal 
grounds on which any person may be removed from heritable property.  Instead it applies 
general rules for the courts to deal with the process of removings. 
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750. “Removing” has a general meaning which covers any surrender of heritable property, for 
example the surrender of a lease (domestic or commercial) by a tenant.  It also has a more 
specific meaning of an action by which a heritable proprietor, such as a landlord seeks to recover 
possession of his/her property from a tenant.  The conclusion of such an action is the granting of 
a “warrant for ejection” by the court by virtue of which occupants of the property can be evicted 
by officers of court.

751. “Ejection” is the term used for an action where an owner or possessor of heritable property 
seeks to recover possession from an occupant of the property who has no legal right or title to 
occupy the property – for example a squatter. 

752. The law has developed bit by bit over many years, leading to (for example) different rules 
for ‘removing’ an occupier who has or had a right to be in heritable property (eg. a leased office 
or a dwelling house on mortgage default) and ‘ejecting’ an occupier who has never had a right to 
be there (such as a squatter). 

753. This area of law covers a variety of types of removings for example those related to, public 
sector tenancies, private tenancies, commercial tenancies, agricultural tenancies, debt 
enforcement and squatters.  Much of the law is set down in statute and the terminology used in 
various statutes has given rise to confusion about the procedures which may be invoked for the 
purpose of obtaining authority to eject someone from their land.  This part sets out new, general 
procedures to apply consistently to all types of removings. 

Section 197A – Expressions used in this part 

754. Section 197A sets out the types of removings that will be covered by the new procedure.  
These include removings which are authorised by virtue of court decrees, warrants or the types 
of documents set out in subsection (3).  This covers a variety of removings from ejection of 
squatters (subsection (2)(b)) to tenants whose housing is subject to a demolition order 
(subsection (2)(g)).   

755. Power is given to the Scottish Ministers by subsection (4) to modify the definitions of 
decree, warrant or document.  If new types of decree, warrant or document are created in the 
future, this power could be used to extend the new provisions in this Part to them. 

Section 197B – Service of charge before removing 

756. Section 197B (1) requires a defender to be given 14 days’ notice (by way of the service of 
a charge) before any removing of the defender and any effects (furniture and so on) can take 
place.

757. Subsection (2) provides for other occupants and their property to be removed provided 
the defender has been charged in accordance with subsection (1).  Once the period of charge has 
expired the defender, any other occupants of the property and their belongings can be removed 
without further warning.
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758. Subsection (3) authorises messengers of court to open shut and locked places whilst 
carrying out the removal, and requires them to make an inventory of any effects removed. 

759. Subsection (4) gives the court power to vary the 14 day period or dispense with a charge 
altogether, on cause shown.  This could be used, for example, where the person on whose behalf 
the removing was being carried out, for example a landlord, was able to satisfy the court that 
there was a serious risk to the property being badly damaged during the 14 day period. 

760. Subsection (5) simplifies the removings procedure by abolishing any need in Court of 
Session cases to apply for separate letters of ejection.  The warrant in the original application 
will therefore be enough. 

761. Subsection (6) provides that the form of charge may be prescribed by Scottish Ministers 
by regulations. Until this power is exercised messengers of court and court rules may provide 
different forms of charge for different circumstances. 

762. A consequential amendment is made in paragraph 6(2A) of schedule 5. It ensures 
consistency on the period of charge for removings under section 7 of the Sheriff Courts 
(Scotland) Extracts Act 1892.  It does this by amending the period of charge for such removings 
in section 7(4) of that act from 48 hours to 14 days. 

Section 197C – When removing not competent 

763. Section 197C sets out the dates and times when it will not be lawful to carry out a 
removing (i.e. on a Sunday, public holiday or before 8am or after 8pm).  

764. It will be possible to prohibit carrying out removings on additional days by way of court 
rules made by an Act of Sederunt.   

765. It also enables a messenger of court to execute a decree of removing outwith the 8am or 
8pm period with permission from the sheriff in the district where the property is located.

Section 197D – Preservation of property left in premises 

766. Section 197D gives the Court a discretionary power to order the pursuer to preserve the 
effects (furniture and so on) of the defender or of any other person being ejected.

767. This power in subsection (1) does not affect the right of the person ejecting the occupier 
to clear the land and premises of any effects.  This is sometimes called leaving the premises 
‘void and redd’. 

768. The court is being given power to make an order for preservation where it is persuaded 
that this is appropriate, which may for example be the case when such an order will reduce the 
risk of harm to the occupiers’ goods. 
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769. Subsection (2) gives the court power to hold the defender liable for any costs (for 
example, storage costs) incurred by the person in whose favour the decree for removing is 
granted.

Section 197E – Caution for pecuniary claims 

770. Section 197E abolishes the law on finding caution for “violent profits”.  Caution is 
another word for a security provided by the defender in a court action.  Caution is usually 
obtained by lodging of money with the court, or by taking out an insurance policy (“bond of 
caution”) that guarantees any payment that may be found due. 

771. Violent profits are due for illegal (i.e. “violent”) possession of property, as distinct from 
(say) rent due from the period before a lease was determined. They are penal damages due on top 
of any actual loss suffered, so that (say) a landlord is entitled to double the amount of rent that 
would have been paid. 

772. At present the court can order the defender in an action for removing to find caution for 
violent profits.  If the defender is unable to do so then the defence will not be heard, and warrant 
for ejection is granted. 

773. The effect of subsection (2) is to make it clear that it is no longer competent for the court 
to order the defender to find caution for violent profits.

774. Subsections (1), (3) and (4) provide that the court will be able to order the defender to 
find caution in the usual way for any non-penal damages that may be due to the person seeking 
ejection, and for which the defender or any occupant deriving right or having permission from 
the defender may be responsible. 

775. A consequential repeal, due to the abolition of caution for violent profits, is set out in 
Schedule 6.   That is the repeal of the Ejection Caution Act 1594. 

PART 15 – DISCLOSURE OF INFORMATION 

Section 198 – Information disclosure 

776. Section 198 deals with the disclosure of information. Subsection (1) gives the Scottish 
Ministers a power to provide by regulations for the obtaining of information by creditors about 
debtors by making an application to the sheriff. These regulations may provide for the disclosure 
of that information to creditors to assist diligence and enforcement of payment of debts due by 
decree and document of debt.  Subsection (2) sets out some of the things that regulations under 
subsection (1) could cover.  For example, regulations could provide for the circumstances in 
which applications could be made, the powers and duties of the court in relation to such 
applications, the types of information about the debtor which may be obtained and from whom 
and for unauthorised use or disclosure of any information obtained to be an offence. 

777. Subsection (3) states that the regulations cannot provide for the debtor to be ordered to 
disclose information.  Subsections (3A) and (3B) provide for penalties to be applied when an 
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offence is provided for by regulations and set out the maximum levels of penalties which the 
regulations may impose.  Subsection (4) makes it clear that any regulations under subsection (1) 
do not affect (and do not override) any existing legislation or common law about the power to 
disclose or use information, or to order its disclosure or use. 

778. Subsection (5) states that the disclosure or use of information under the regulations at 
subsection (1) is not to regarded as a breach of any restriction on the disclosure or use of such 
information.

779. Subsection (6A) details the powers Scottish Ministers have to vary the definitions of 
“decree” and “document of debt”. 

780. By virtue of section 201(4), the first set of regulations made under section 198(1) are to 
be subject to the affirmative resolution procedure of the Scottish Parliament.

Section 199A – Registration and execution of electronic standard securities 

781. Section 199A introduces a new section 6A into the Requirements of Writing (Scotland) 
Act 1995.  It permits an office copy of an electronic standard security, which is registered in the 
Land Register of Scotland, to be registered for preservation and execution in the Books of 
Council and Session or in the sheriff court books. Such registration entitles a creditor to use 
summary diligence to enforce payment of any money due by the debtor under such a security in 
the same way as if an original paper security had been registered.

PART 16 – GENERAL AND MISCELLANEOUS 

Section 201 – Orders and regulations 

782. Section 201 provides inter alia for the Parliamentary procedure to be undertaken for 
orders or regulations made by statutory instrument.  It provides for the majority of statutory 
instruments made under this Act to be subject to the negative resolution procedure of the Scottish 
Parliament.  The exceptions to this are statutory instruments which modify another enactment 
such as an Act (including this Bill) in which case it is subject to the affirmative resolution 
procedure.  Also, regulations made under sections 43(4), 72(1B), 81(2) or 86(7)(b) or the first set 
of regulations made under section 198(1) are to be subject to the affirmative procedure of the 
Scottish Parliament.  This provision does not apply to statutory instruments made under powers 
inserted by this Act into other legislation. 
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BANKRUPTCY AND DILIGENCE ETC. (SCOTLAND) 
BILL   

[AS AMENDED AT STAGE 2] 
 

—————————— 
  

SUPPLEMENTARY FINANCIAL MEMORANDUM   

 
 
INTRODUCTION 

1. As required under Rule 9.7.8B of the Parliament’s Standing Orders, this supplementary 
Financial Memorandum is published to accompany the Bankruptcy and Diligence etc. (Scotland) 
Bill as amended at Stage 2 and should be read in conjunction with the original Financial 
Memorandum (printed separately as SP Bill 50–EN).  It has been prepared by the Scottish 
Executive in order to assist the reader of the Bill and to help inform debate on it.  It does not 
form part of the Bill and has not been endorsed by the Parliament.  

PURPOSE 

2. This supplementary Financial Memorandum has three purposes.  They are to clarify the 
estimated cost to the Scottish Administration of bankruptcy reform as a result of— 

• a rise in insolvencies caused by underlying trends in the UK economy, 

• the introduction at stage 2 of ‘low income, low asset’ sequestration, and 

• the changes proposed to be made to protected trust deeds by secondary legislation 
made under the Bill. 

General rise in insolvency numbers 

3. Paragraph 692 of the original Financial Memorandum provides an estimate of the costs to 
be incurred by the Accountant in Bankruptcy (AiB) in implementing bankruptcy reform in 
2006/07.  The AiB is an agency of the Justice Department of the Scottish Executive, so the costs 
incurred by that office are costs on the Scottish Administration. 

4. The take up of sequestration and other insolvency measures is affected by wider 
economic trends such as ease of access to consumer credit.   Insolvency numbers have risen in 
the recent past as discussed below.  The AiB registers all Scottish sequestrations and trust deeds, 
and administers many sequestrations.  Any rise in the number of insolvencies will therefore have 
an effect on the costs on the Scottish Administration.   

5. Any such rise will also have an effect on the costs of implementing the Bill, to the extent 
that the Bill introduces new procedures.  This is because the cost of the changes will depend in 
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part on the number of insolvency cases being administered by the AiB at the date of 
implementation.  The Executive therefore allowed for a rising trend in insolvency numbers when 
estimating the costs of reform.  

6. The Financial Memorandum does not set out how exactly the Executive had made an 
allowance for the impact of rising insolvency numbers.  However, the Finance and Enterprise 
and Culture Committees both heard in evidence that AiB had assumed in mid 2005 when 
estimating costs for the Financial Memorandum that sequestration numbers would rise by 25% 
between the introduction of the Bill in 2005/06, and the start of implementation in 2006/07. 

7. Not all the costs of reform are sensitive to changes in insolvency numbers.  For example, 
information technology costs are relatively fixed.  The Executive therefore wrote to the 
Enterprise and Culture Committee on 5 May 2006 to clarify that the 25% assumption was 
applied in three areas: 

• The estimate of the number of sequestrations at implementation for the purpose of 
managing the new bankruptcy restrictions regime (section 2 of the Bill), 

• The estimate of the number of debtor applications for sequestration that will be 
transferred at implementation from the courts to the Accountant in Bankruptcy 
(section 14 of the Bill), and 

• The corresponding savings for Scottish Court Service from a lower number of 
sequestration applications. 

 
8. The Executive also clarified that in its view sufficient funding had been secured to meet 
the costs of bankruptcy reform, even although it was expected in May 2006 that sequestration 
numbers would rise by about 50% in 2005/06. 

Low income, low asset sequestrations 

9. New section 14A of the Bill as inserted at stage 2 provides for a new route into 
sequestration for low income low asset (LILA) debtors.   People who are not ‘apparently 
insolvent’ under section 7 of the Bankruptcy (Scotland) Act 1985 will be able to apply to the 
Accountant in Bankruptcy for sequestration, provided they meet the criteria specified in the Bill. 

10. The criteria in section 14A are that the debtor has income of £100 or less, assets of £1000 
or less, and does not own land.   The basis on which income and assets are calculated will be 
further specified in regulations that it is proposed will be made under the 1985 Act.  For 
example, the Executive is considering whether income based state benefits should be counted 
towards the calculation of the £100 figure. 

11. Apparent insolvency is thought to be a significant barrier to debt relief through 
sequestration for people who do not have enough income or assets to make diligence worth the 
expense.  Such people are still caught in a debt trap with all the unpleasant consequences that 
follow, and the purpose of LILA sequestration is therefore to enable them to get debt relief.   
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12. It is thought that significant numbers of people will be able to take advantage of debt 
relief for the first time when the LILA provisions come into force.  This reform is therefore 
expected to lead to a significant rise in sequestrations as a ‘backlog’ of cases is cleared in the 
first and second years after implementation.   

13. A rise in sequestrations due to the LILA change does not necessarily mean that the 
number of insolvent people has risen.  Reform will rather lead to a better match between the 
number of people needing debt relief, and the number who are able to go bankrupt.  It is 
expected therefore that the number of sequestrations resulting from LILA cases will level out 
after that backlog is cleared.  

Protected trust deed reform 

14. Section 18 of the Bill provides a new enabling power in Schedule 5 to the Bankruptcy 
(Scotland) Act 1985.  That power can be used to prescribe the conditions under which debtors 
who grant trust deeds for creditors can become protected from enforcement action or 
sequestration.   

15. The Executive consulted on draft regulations and a partial regulatory impact assessment 
between January and April 2006.   It is now considering responses to the consultation by 
creditors, and comments made about the impact of reform from stakeholders such as the 
insolvency practitioner profession.   A final decision on the changes will of course not be made 
until such time as Parliament agrees the proposed changes. 

16. It is all the same clear that the Executive intends to make significant changes to protected 
trust deeds (PTD) using such powers as are agreed.  The Finance Committee made the point that 
the Financial Memorandum should have made some reference to the costs of PTD reform in 
order to enable proper scrutiny, and this supplementary Memorandum makes good that 
oversight. 

BANKRUPTCY – COSTS ON THE SCOTTISH ADMINISTRATION 

Changes in take up of insolvency measures affected by the Bill 

17. Year end figures from the AiB confirm that there was a 54% rise in sequestrations during 
2005/06. The number of sequestrations has levelled out since then, and on current trends it is 
expected that there will be only a small rise in sequestrations during 2006/07.  

18. The AiB is responsible for administering PTD.  It is expected that reform will increase 
the level of oversight exercised by the AiB, and administration costs can be expected to rise 
accordingly.  PTD numbers rose by 17% during 2005/06, and are expected to rise by 20% during 
2006/07. 

19. The AiB is responsible for administering the Debt Arrangement Scheme (DAS).  Current 
take up is low.  The Bill therefore makes (or enables) significant changes to the Scheme that are 
expected to improve take up.  The changes include providing for freezing of enforcement on 
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seeking creditor agreement to a debt payment programme, and for freezing of interest and 
charges on approval of a debt payment programme by the AiB. 

20. It is thought that overall insolvency numbers will continue to rise until at least 2009/10 as 
a result of general economic factors, including rising interest rates and excessive consumer 
borrowing.  For example, there has been about a 50% rise in bankruptcies in England and Wales 
in the year to date.    

21. The take up of particular insolvency measures will however be affected by changes in the 
Bill, or in secondary legislation under the Bill.  For example— 

• LILA sequestration is expected to lead to a sharp initial rise in sequestrations, 

• Ensuring higher payments to the creditors in a PTD is expected to lead to a rise in 
sequestration and DAS numbers, 

• Freezing of interest and charges is expected to lead to an increase in DAS numbers. 

 
22. Table 1 therefore shows actual or estimated take up rates in the period from April 2005 to 
April 2010 for ‘standard’ sequestration, LILA sequestration, PTD and DAS.  Table 2 shows the 
percentage rates of change from year to year using those figures or assumptions as appropriate, 
although it should be noted that DAS numbers start from a very low base. 

Table 1 - Projected change in insolvency numbers 2005 to 2010 
 
Type 2005/06 2006/07 2007/08 2008/09 2009/10 
Sequestration 5423 5500 6750 13000 16000 
LILA 0 0 5625 7500 3750 
PTD 7199 8650 10400 3000 3600 
DAS 200 300 500 3350 4300 
Total 12822 14450 23275 26850 27650 
 
Table 2- Percentage change in insolvency numbers 2005 to 2010 
 
Type 2005/06 2006/07 2007/08 2008/09 2009/10 
Sequestration 54 1.5 22 92 23 
LILA -  - - 33 (50) 
PTD 17 20 20 (70) 20 
DAS  -  50 66 570 28 
Total 30 13 60 3 0 
 
Costs on the Scottish Administration 

23. The Financial Memorandum estimated the cost of bankruptcy reform in 2006/07 at 
£1.442 million.   That figure has now been reviewed to take due account of the costs of PTD, 
DAS and LILA reform.  A revised estimate of costs for 2006/07 has therefore been prepared 
along with an estimate of costs in 2007/08. 
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24. The estimated cost in 2006/07 is £1.250 million, comprising— 

• £107,100 for 16.5 additional staff, 

• £33,000 for training and recruitment, 

• £64,000 for administration costs, and 

• £1,046,000 for IT development 

 
25. The estimated expenditure in 2007/08 is £1.902 million, comprising— 

• £742,000 for 38 additional staff (including 16.5 from 2006/07), 

• £164,000 for temporary staff 

• £43,000 for training and recruitment, 

• £299,500 for administration costs, and 

• £653,400 for IT development 

 
The total cost in 2007/08 will however be reduced by fee income and administration savings 
estimated at £461,000.  The overall cost in that year is therefore estimated at £1.441 million. 
 
 

SUMMARY TABLE OF COSTS ON THE SCOTTISH ADMINISTRATION 

Proposal Reference 
(paragraph  
numbers refer 
to the original 
Financial 
Memorandum)  

2006/07 2007/08 2008/09 
and 
subsequent 
years 

Comment 

BANKRUPTCY 
Accountant in 
Bankruptcy 
 

Para 692 
 

1.25m* 1.44m* 
 
 

536,000  

Student Award 
Agency 

Para 697 -102,213 -102,213 -102,213 Based on 
assumptions 
using historic 
write off 

Scottish Court 
Service 

Para 698 -60,000 -60,000 -60,000 Saving on 
court costs 

FLOATING 
CHARGES 
Registers of 
Scotland 
 

Para 705-709 375,000* 462,500* 175,000*  
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SCOTTISH 
CIVIL 
ENFORCEMENT 
COMMISSION 
 
Scottish Court 
Service 
 
Messengers of the 
court 

Para 716 
 
 
 
 
Para 721 
 
 
Para 721 

27,000* 868,000* 
 
 
 
 
-15,000 
 
 
-17,000 
 

632,000* 
 
 
 
 
-15,000 
 
 
-17,000 

 
 
 
 
 
15,000 
savings to 
SCS 
 
17,000 
income from 
fees 

DILIGENCE 
Scottish Court 
Service  
 
Information 
Disclosure Orders 

Para 730 
 
 
 
Para 734 

0 
 
 
 
 
0 

141,725* 
 
 
10,000 
 
0 

566,900* 
 
 
 
 
967,500 

Based on 
quarter year 
2007/08 
 
 
Based on 
middle range 
of 
applications 
 

Implementation 
by the Scottish 
Executive 
 

Para 689 and 
690 

0 253,251* 
110,000* 

253,251* 
110,000* 

Staff costs 
Programme 
costs 

* Denotes resources secured 
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SP Bill 50A–DPM 1 Session 2 (2006) 

BANKRUPTCY AND DILIGENCE ETC. (SCOTLAND) 
BILL

——————————

SUPPLEMENTARY DELEGATED POWERS MEMORANDUM  

Purpose

1. This supplementary Memorandum has been prepared by the Scottish Executive in 
accordance with Rule 9.7.10 of the Parliament’s Standing Orders to assist consideration by the 
Subordinate Legislation Committee in accordance with Rule 9.7.9.  

2. It explains changes to the powers to make subordinate legislation under the Bankruptcy 
and Diligence etc. (Scotland) Bill made as a consequence of amendments at Stage 2. It describes 
the purpose of each amended provision conferring powers to make subordinate legislation. This 
supplementary Memorandum should be read in conjunction with the original Memorandum.  

3. In deciding whether to adopt negative or affirmative resolution procedure, careful 
consideration has been given to the degree of parliamentary scrutiny that is felt to be required for 
the regulations, balancing the need for the appropriate level of scrutiny with the need to avoid 
using up parliamentary time unnecessarily. Affirmative procedure is in general used where the 
order or regulation making powers allow for the modification of any enactment, or where there is 
significant public interest. Negative resolution procedure is used otherwise. 

Amendments to delegated powers 

4. During the Stage 2 proceedings, 17 new powers for the Scottish Ministers to make orders 
or regulations were introduced in the Bill, 1 power was removed, and 12 powers were altered or 
amended. Outlined below are descriptions of the relevant powers and explanations as to why the 
additions, removals, amendments or alterations are considered appropriate. 

PART 1 - BANKRUPTCY 

Section 1 – Discharge of debtor 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary Procedure:  Negative resolution of the Scottish Parliament 

5. Section 1 has been amended to remove the changes made by that section to section 72 of 
the Bankruptcy (Scotland) Act 1985 (“the 1985 Act”).   Those changes were intended to ensure 
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that the new power of Scottish Ministers to prescribe the minimum period that a debtor must 
remain sequestrated under section 54(1) of the 1985 Act is subject to affirmative procedure.  

6. This change was intended to be part of a package made in response to the 
recommendation by the Enterprise and Culture Committee that the power in section 1 to vary the 
discharge period should be removed, as a key policy decision of that kind should only be 
changed by primary legislation.  The Scottish Ministers agreed with the Committee and continue 
to agree with them about this.  Therefore a further amendment has been lodged at stage 3 to 
remove the words “(or such other period as may be prescribed)”, as introduced by section 1(2) of 
the Bill, from section 54(1) of the 1985 Act. 

Section 12 – replacement of trustee acting in more than one sequestration 

7. Section 12 of the Bill inserts a new section 28A into the 1985 Act. 

Section 28A of the 1985 Act – replacement of trustee acting in more than one sequestration 

Power conferred on:  Court of Session  
Power exercisable by:  Act of Sederunt 
Parliamentary Procedure:  None 

8. New section 28A of the 1985 Act has been amended so that the power of the Court of 
Session under section 28A(3) to prescribe the procedure in a petition for the replacement of a 
trustee acting in two or more sequestrations, may in particular make provision for intimation of 
such a petition to a sheriff to whom a sequestration has been transferred under section 15(2) of 
that Act, as well as to the sheriff who awarded the sequestration.

9. The amendment helps to clarify that the new section, which enables transfers of multiple 
sequestrations, shall operate together with the existing power of the courts to transfer individual 
sequestrations. It has therefore only a modest effect on the scope of the rule making power 
granted to the Court of Session by the new section. 

Section 14A – Debtor applications by low income, low asset debtors 

10. Section 14A of the Bill was inserted by amendment at stage 2, and itself inserts a new 
section 5A into the 1985 Act. 

Section 5A of the 1985 Act – debtor applications by low income, low asset debtors  

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary Procedure:  Affirmative resolution of the Scottish Parliament 

11. New section 5A of the 1985 Act is complemented by new section 29A of the Bill 
(inserted at stage 2), which amends section 72 of the 1985 Act to provide for the procedure to be 
followed in making regulations made under section 5A. 
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12. Section 5A creates a new category of persons who are entitled to apply to the Accountant 
in Bankruptcy for their own sequestration. Those persons will not need to be ‘apparently 
insolvent’ under the current law.  

13. A person will be able to apply if he or she meets the ‘low income, low asset’ criteria set 
out in that section. They will meet the criteria if they— 

Have a weekly income of £100, or such other sum as may be prescribed, 

Do not own any land, and 

The total value of the debtor’s assets (less liabilities) does not exceed £1000, or such other 
sum as may be prescribed. 

14. In addition to prescribing new income and asset thresholds, section 5A confers power on 
Scottish Ministers to make provision as to how income and assets are to be determined 
(including a power to exclude particular descriptions of income or asset), make different 
provision for different classes or descriptions of debtor, and provide for further conditions which 
must be met before a debtor application may be made. 

15. Section 5A is intended to help people who need debt relief through sequestration, but 
can’t get it as they are not apparently insolvent because (say) a creditor considers that attempting 
to enforce their debt will be throwing good money after bad.  It supplements rather than replaces 
apparent insolvency, and it is intended that there should be no undue overlap between the 
different routes into sequestration. 

16. Section 5A sets out the basic eligibility criteria, but these will require to be fine tuned in 
order to make sure that the right balance is struck.  In particular, the intention is that the 
eligibility criteria are set at a level that ensures as far as possible that only persons with no other 
route into sequestration can apply under that section.  Provision of that sort is better made in 
regulations than on the face of the Bill. 

17. The powers to prescribe may (for example) be used to provide that income based state 
benefits are not to be taken into account when calculating whether the £100 income weekly 
income threshold has been met. Such persons are unlikely to be able to prove apparent 
insolvency under current laws, no matter how much they need debt relief. 

18. Sequestration has serious consequences for debtors, and the cancellation of debt 
otherwise due can have a significant impact on creditors.  Regulations made under section 5A 
will determine whether or not sequestration is an option for particular debtors.   It is considered 
that weighty issues of that kind should be subject to a high level of parliamentary scrutiny, and 
that affirmative parliamentary procedure is appropriate. 

Section 17 – Debtor’s home and other heritable property 

19. Section 17(2) of the Bill as introduced inserts a new section 39A into the 1985 Act.    
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Section 39A of the 1985 Act – debtor’s home ceasing to form part of the sequestrated estate

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary Procedure:  Affirmative resolution of the Scottish Parliament 

20. Section 39A provides that a debtor’s home shall cease to form part of the sequestrated 
estate at the end of a period of three years beginning with the date of sequestration, unless any of 
the events listed in section 39A(3) has occurred in that period. 

21. The events listed in section 39A(3) are various steps that the trustee can take to realise or 
preserve the creditors right in the home. For example, the home will not re-vest in the debtor if 
the trustee concludes missives for sale. Scottish Ministers have power under section 39A(4) to 
modify the list in section 39A(3) so as to add, remove or vary any matter referred to there. 

22. New section 29A of the Bill as introduced at stage 2 amends section 72 of the 1985 Act 
to provide for the procedure to be followed in making regulations made under section 39A.  
Section 72 now provides that any regulations made under section 39A(4) of the 1985 Act will be 
subject to affirmative procedure. 

23. This change was made in response to the recommendations of both the Subordinate 
Legislation Committee and the Enterprise and Culture Committee that the power in section 
39A(4) deals with matters of such importance that any regulations should be subject to 
affirmative procedure. 

24. The Executive agrees that the determination of the circumstances in which a home is to 
continue to form part of a sequestrated estate is an important matter that should be subject to a 
high level of scrutiny.  It is therefore better suited to affirmative procedure. 

Section 18 – modification of provisions relating to protected trust deeds 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary Procedure:  First set of regulations subject to affirmative resolution of the 

Scottish Parliament, but otherwise subject to negative 
resolution.

25. Section 18 of the Bill amends schedule 5 to the 1985 Act.   It inserts a new enabling 
power into that schedule, under which Scottish Ministers may by regulations make provision as 
to the conditions which require to be fulfilled in order for a trust deed for creditors to be granted 
the status of a protected trust deed, and related matters. 

26. Trust deeds are a voluntary arrangement under which debtors convey all their assets to a 
trustee for their creditors. The trustee gathers in the assets, and if possible pays a dividend to the 
creditors. The creditors will then discharge the debtor in the deed from having to pay any 
outstanding debts. 

532



This document relates to the Bankruptcy and Diligence etc. (Scotland) Bill as amended at Stage 
2 (SP Bill 50A)  

 5  

27. A trust deed only binds the creditors who agree to it.  A protected trust deed binds all the 
creditors whether they agree to the arrangement or not.  It is therefore a form of bankruptcy, 
although one with a much reduced impact on a debtor when compared with sequestration.    

28. The expectation is that creditors will be paid more out of a trust deed than a sequestration.
This is not always true. This has led to complaints by creditors about trust deeds.  For example, it 
is said that: 

Available assets are not sold, 

Income contributions are less than the debtor can afford, and 

Trustees charge excessively high fees. 

29. The Executive therefore considers that some trusts become protected where that is not in 
the best interests of the creditors.  The power in paragraph 5 of schedule 5 will be used to make 
trust deed regulations, and an Executive consultation on draft regulations proposed to be made 
under section 18 closed in April 2006.

30. The main proposals for reform are: 

Debtor to be given better information before granting a trust deed, 

‘Cooling off’ period for debtor, 

Guaranteed minimum payment to creditors of 30 pence in the pound, 

Power for Accountant in Bankruptcy to give direction to trustees, 

Power for the Accountant to take over trusts, and 

Increased powers for the Accountant to audit trustee fees and outlays. 

31. The issues raised by stakeholders during both the passage of the Bill and the consultation 
are still being considered. 

32. New section 29A of the Bill as introduced at stage 2 amends section 72 of the 1985 Act 
to provide for the procedure to be followed in making regulations under paragraph 5 of schedule 
5.  Section 72 now provides that the first regulations made under paragraph 5 of schedule 5 to the 
1985 Act will be subject to affirmative procedure. 

33. This change was made in response to the recommendation by the Subordinate Legislation 
Committee, which thought that at very least the first set of regulations made under Schedule 5 
should be affirmative. 

34. Any form of bankruptcy has serious consequences for debtors, and the cancellation of 
debt in a trust deed can have a significant impact on creditors.  For example, credit unions are 
concerned about the impact of rising number of trust deeds.   

35. Regulations made under paragraph 5 of schedule 5 will determine whether or not a trust 
deed becomes protected. The first set of regulations will establish a framework that is likely to 
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remain in use for many years.  However, later sets of regulations are expected to make relatively 
minor technical changes to this basic framework.  

36. It is therefore considered that only the first set of regulations should be subject to a high 
level of parliamentary scrutiny, and is therefore suitable for affirmative parliamentary procedure.  
This is the model successfully used for the Debt Arrangement Scheme Regulations made in 2004 
using the powers in section 7 of the Debt Arrangement and Attachment (Scotland) Act 2002. 

Section 28A – power to provide for lay representation in sequestration proceedings  

Power conferred on:  Court of Session  
Power exercisable by:  Act of Sederunt 
Parliamentary Procedure:  None 

37. The Court of Session has power under section 32(1) to regulate and prescribe by Act of 
Sederunt the procedure to be followed in any civil proceedings in the sheriff court, which 
without prejudice to that generality extends to the matters listed in the paragraphs of that 
subsection.

38. New section 28A has been inserted into the Bill by amendment at stage 2.  Section 28A 
inserts a new paragraph (m) into section 32(1) of the Sheriff Courts (Scotland) Act 1971. 

39. Section 32(1)(m) has the effect that the power to regulate and prescribe procedure 
extends to permitting a debtor appearing before the sheriff under section 12 of the 1985 Act to be 
represented by a person who is neither an advocate nor a solicitor. 

40. Section 12 of the 1985 Act has also been amended to enable the sheriff to continue a 
creditor application for sequestration if satisfied that a debt payment programme under the debt 
arrangement scheme (DAS) will be applied for.   A debtor can only apply for approval of a DAS 
programme through an approved money adviser.   The Court of Session could (for example) use 
the new power to provide that a DAS approved money adviser may represent a debtor who 
wishes to oppose a creditor application in those circumstances. 

41. Rules providing for representation in court are administrative and procedural.  In the 
same way that there is no need for Scottish Ministers to make them, there is no need for the 
Parliament to approve or annul them.  It is therefore appropriate for them to be made by Act of 
Sederunt, and not therefore subject to any parliamentary procedure. 

PART 3 – ENFORCEMENT 

Section 43 – Scottish Civil Enforcement Commission 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary Procedure:  Affirmative resolution of the Scottish Parliament 
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42. Section 43 of the Bill as introduced provides for a corporate body to be known as the 
Scottish Civil Enforcement Commission.  Scottish Ministers may by regulations made under 
section 43(4) and (5) confer on, remove from or modify functions of the Commission.  Such 
regulations may also by virtue of section 43(5) transfer functions to the Commission, and modify 
enactments in consequence of such a transfer. 

43. Section 201(4) of the Bill has been amended at stage 2 so that regulations made under 
section 43(4) are subject to affirmative procedure. 

44. This change was made in response to the recommendation by the Enterprise and Culture 
Committee that the exercise of the power in section 43(4) should be subject to affirmative 
procedure as it may raise important policy issues.    

45. The Executive agrees that the exercise of the power may in some cases raise important 
policy issues.  It is of course not possible to say at this time whether (say) the conferring of some 
currently unknown future function will raise a major policy issue.  That being so the Executive 
agrees that it is best to err on the side of caution, and to ensure that in all cases there is the high 
level of scrutiny available under affirmative procedure. 

Section 62 – Disciplinary committee’s powers 

46. Section 62 of the Bill sets out the powers of the Commission to deal with misconduct or 
criminal behaviour by a messenger of court.  Section 62(4)(c) as introduced provided that one 
such power was to make an order imposing a fine not exceeding level 4 on the standard scale, or 
any other sum prescribed by Scottish Ministers in regulations. 

47. The power to prescribe such other sum has been removed by amendment at stage 2.   This 
change was made in response to the recommendation by the Enterprise and Culture Committee 
that the use of the power in section 43(4) would raise an important policy issue, and should 
therefore be subject to affirmative procedure. 

48. The Executive considers on reflection that the power to vary the level of fine is not 
needed at all, as the standard scale of fines is already reviewed from time to time and is therefore 
‘future proofed’. 

Section 64 – Appeals from decisions under sections 52, 59 and 62 

Power conferred on:  Court of Session  
Power exercisable by:  Act of Sederunt 
Parliamentary Procedure:  None 

49. Section 64 of the Bill as introduced gave a right of appeal to the Court of Session to any 
person affected by a decision of the Commission to appoint a court messenger, or a decision of 
the disciplinary committee to suspend or discipline a court messenger.  Section 64(3) provides 
that the Court of Session may by Act of Sederunt prescribe the procedure in such an appeal. 
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50. The Bill has been amended at stage 2 so that: 

The name of the new profession is changed from ‘messenger of court’ to ‘judicial officer’, 

A judicial officer shall be appointed to, or deprived from, office by the Lord President of the 
Court of Session on the recommendation of the Commission, 

A judicial officer has a duty under new section 55A  to notify the Commission of an 
insolvency event,  

The Commission has power under new section 60A to refer such a matter to the disciplinary 
committee if the event is not intimated or gives rise to concerns about the officer (falling 
short of misconduct or the commission of an offence which are already dealt with), and 

 The disciplinary committee may on such a referral make an order suspending an officer from 
practice, recommending that the Lord President deprives the officer of office, or restricting 
the functions or activities of the officer. 

51. Section 64 of the Bill has also therefore been amended at stage 2 in consequence of these 
changes so that (for example) appeal lies against the decision of the Commission to refuse to 
recommend an appointment, rather than a decision to refuse to appoint.

52. The power of the Court of Session to regulate procedure in respect of such any appeal 
under that section by Act of Sederunt has not in itself changed.  The Executive considers that it is 
still appropriate to provide that power, as any rules made by the Court will be procedural and 
administrative.  In the same way that there is no need for Scottish Ministers to make them, there 
is no need for the Parliament to approve or annul them.   

PART 4 – LAND ATTACHMENT AND RESIDUAL ATTACHMENT 

Section 72 – Notice of land attachment 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary Procedure:  Affirmative resolution of the Scottish Parliament 

53. Section 72 of the Bill as introduced provides for registration by a creditor of a notice of 
land attachment, and was amended at stage 2 by the insertion of new subsections (1A) and (1B). 

54. Sections 72(1A) and (1B) have the effect that it will not be competent to register a notice 
of land attachment unless the debtor has been charged to pay a debt of at least £3000, or such 
other sum as may be prescribed by Scottish Ministers by regulations.    Section 201(4) of the Bill 
has also been amended at stage 2 so that regulations made under section 72(1B) are subject to 
affirmative procedure. 

55. Land attachment is a diligence with a potentially severe impact on the debtor, and it is 
therefore appropriate to build in robust debtor protections.   A key protection is that land should 
not be capable of being attached or sold unless the debt due to the creditor exceeds a lower debt 
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limit. Scottish Ministers should have power to review the lower debt limit, and change it as 
needed from time to time. For example, the value of the protection given to the debtor should not 
be eroded by inflation. 

56. Land is a valuable asset, and may of course be the debtor’s home.  Any exercise of the 
power to prescribe the level of the lower debt limit will therefore raise significant policy issues.    
For example, the Executive believes that the law will not strike the right balance between the 
interests of creditors and debtors unless the lower debt limit in land attachment is aligned with 
the qualifying debt limits for sequestration in section 5 of the 1985 Act.   Sequestration is 
significantly more severe for the debtor than land attachment, and maintaining that alignment 
will ensure that the creditor does not have an incentive to bankrupt the debtor to realise the value 
locked up in land. 

57. The Executive therefore believes that the exercise of this power requires a high level of 
scrutiny, and should therefore be subject to affirmative procedure. The Executive has also lodged 
Stage 3 amendments aligning the qualifying debt limits for sequestration and the power to amend 
those limits is also to be subject to affirmative procedure. 

Section 81 – Application for warrant to sell attached land 

58. Two powers in section 81 of the Bill have been affected by amendment at stage 2. 

Section 81(2) – the prescribed sum 

Power conferred on:   Scottish Ministers 
Power exercisable by:   Regulations 
Parliamentary Procedure:  Affirmative resolution of the Scottish Parliament 

59. Section 81 of the Bill as introduced provide that a creditor may apply to the sheriff for a 
warrant to sell attached land if 6 months has expired since the date of registration of the land 
attachment, and if the sum recoverable by the land attachment exceeds the “prescribed sum”.   

60. Section 81(2) as introduced provided that the prescribed sum was £1500, or such other 
sum as may be prescribed by Scottish Ministers by regulations.   The prescribed sum is the lower 
debt limit discussed in paragraphs 52 to 54 above.  

61. Section 81(2)(a) was amended at stage 2 by substituting the figure of “£3000”, so 
increasing the lower debt limit.  Section 201(4) of the Bill has also been amended at stage 2 so 
that regulations made under section 81(2) are subject to affirmative procedure.  It is believed that 
this is appropriate for the reasons discussed in paragraphs 55 to 57 above. 

Section 81(5A) – further provision about reports on searches 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary Procedure:  Negative resolution of the Scottish Parliament 
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62. Section 81(3)(c) of the Bill as introduced provides that an application for warrant to sell 
attached land must be accompanied by (amongst other things) a search in the Register of Sasines 
or the Land Register of Scotland brought down to a date no later than 3 clear days before the day 
on which the application is made. 

63. Section 81(3)(c) was amended at stage 2 to omit the provision on the date of the search, 
and to add a new paragraph (ia) requiring that a report in the Register of Inhibitions in respect of 
the debtor and any common owner shall accompany the application.   Sight of the report in the 
Register of Inhibitions will enable the court to take account of any caveat (request for notice of 
application) by a buyer from the debtor under section 80 of the Bill, which is a result of 
amendment at stage 2 to be registered in that Register. 

64. New subsection (5A) of section 81 was inserted by amendment at stage 2.   It provides 
that Scottish Ministers may by regulations make further provision about the reports on searches 
in the property and inhibition registers mentioned in section 81(3)(c). 

65. The power will enable Scottish Ministers to ensure (for example) that the searches start 
and finish at the appropriate dates, and include any information on previous owners that the court 
may need to form a judgement on the application.   In short, it ensures that the court has the 
information it needs to be satisfied that the debtor is indeed the owner of the land in question.

66. A power is to be preferred to provision on the face of the Bill, as conveyancing and 
search practices change over time.  The requirement on the creditor to produce searches can 
therefore be modified to reflect current practice as needed from time to time.  This is a technical 
matter raising no major policy issues, and therefore suitable for negative resolution procedure. 

Section 85 – Creditor’s duties prior to full hearing on application for warrant for sale 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary Procedure:  Negative resolution of the Scottish Parliament 

67. The court must fix a preliminary hearing under section 83 of the Bill as introduced on 
receiving an application for a warrant to sell attached land.  The main purposes of this hearing 
are to fix the date of the final hearing under section 86 of the Bill as introduced, and to appoint a 
surveyor or other suitably qualified person to report on the value of the attached land. 

68. Section 85(1) of the Bill as introduced provides that a creditor must (amongst other 
things) lodge with the court a continuation of the search in the Register of Sasines or the Land 
Register of Scotland brought down to a date of lodging of that valuation report.  This is to enable 
the court to ensure that there has been no material change since the date of the application. 

69. Section 85(1) was amended at stage 2 to omit the provision on the date of the search, and 
to add a new paragraph (ba) requiring that a continuation of the report in the Register of 
Inhibition shall also be lodged. This is to enable the court to ensure that no caveat has been 
registered since the date of the application. 
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70. New subsection (4) of section 85 was inserted by amendment at stage 2.   It provides that 
Scottish Ministers may by regulations make further provision about the reports on searches in the 
property and inhibition registers mentioned in section 85(1). 

71. This power has the same purpose as discussed for the similar change to section 81 
discussed in paragraphs 65 and 66 above, and is therefore considered suitable for negative 
resolution procedure.

Section 86 – Full hearing on application for warrant for sale  

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary Procedure:  Affirmative resolution of the Scottish Parliament 

72. Section 86(5) of the Bill as introduced provides that the sheriff must refuse to grant a 
warrant for sale if satisfied that any of the grounds in section 86(6) apply.  One of those grounds 
is that if the attached land were sold the likely net sale proceeds would not exceed the sum 
mentioned in section 86(7). 

73. Section 86(7) of the Bill as introduced provided that the sum so mentioned is the 
aggregate of:

The expenses of the attachment chargeable against the debtor, and 

The lower of £500 or 10% of the sum the debtor was charged to repay. 

74. This is called the ‘not worth it’ test, and is intended to protect the debtor from the 
potential harm caused by the sale of a significant asset for a small debt.  The section also 
provides that Scottish Ministers may by regulations prescribe some other sum or other 
percentage.

75. Section 86(7) was amended at stage 2 by substituting the figure of “£1000”, so increasing 
the value of the ‘not worth it test’ in proportion to the increase in the value of the lower debt 
limit.  Section 201(4) of the Bill has also been amended at stage 2 so that regulations made under 
section 86(7) are subject to affirmative procedure.   

76. It is believed that this is appropriate in view of the close link between the test and the 
limit, the significance of the issues raised by any change (as discussed in paragraphs 55 to 57 
above), and the desirability of changing the test and the limit at the same time in a single 
instrument. 

PART 6 – DILIGENCE ON THE DEPENDENCE 

Section 156 – Diligence on the dependence 
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77. Section 156 of the Bill as introduced inserts a new Part 1A on Diligence on the 
Dependence into the Debtors (Scotland) Act 1987, after section 15 of that Act.   The 13 sections 
in the new Part are numbered from 15A to 15N respectively. 

Section 15K of the 1987 Act – Recall of diligence on dependence 

Power conferred on:  Court of Session  
Power exercisable by:  Act of Sederunt 
Parliamentary Procedure:  None 

78. Section 15K of the 1987 Act as introduced sets out the procedure for applying to the 
court for recall or restriction of a warrant for diligence on the dependence, or any arrestment or 
inhibition executed on the authority of that warrant.   Section 15K(6) lists the matters on which if 
the court is no longer satisfied it shall make an order recalling a warrant and any such diligence. 

79. A new subsection (2A) has been inserted into section 15K by amendment at stage 2.    
Section 15K(2A) provides that an application for an order recalling or restricting a warrant, 
recalling or restricting any such diligence, or determining any question relating to the validity, 
effect or operation of the warrant, shall be in (or as nearly as may be in the form) prescribed by 
Act of Sederunt. 

80. The form in question is intended to ensure that the court will have the information it 
needs to fix a hearing on the application, and may (for example) include a requirement to state 
the reason why the applicant thinks an order should be made.    

81. Court procedures should be both certain and consistent, but are of interest mainly to court 
users, and regulating such issues does not involve policy issues that need to be determined by 
Scottish Ministers or to be subjected to detailed scrutiny by Parliament.  It is therefore 
appropriate for the Court of Session to prescribe this form by Act of Sederunt. 

Section 15L of the 1987 Act – Variation and recall of conditions 

Power conferred on:  Court of Session  
Power exercisable by:  Act of Sederunt 
Parliamentary Procedure:  None 

82. Section 15L of the 1987 Act as introduced sets out the procedure for applying to the court 
for—

variation of an order restricting a warrant for diligence on the dependence, made under 
section 15K(4) of the 1987 Act when the court is satisfied that the warrant is valid but an 
arrestment or inhibition executed on the authority of the warrant is irregular or ineffective, or 

variation or removal of a condition (such as a requirement to consign money with the court) 
made when refusing to grant such a warrant under section 15F(6), or recalling or restricting 
such a warrant or any diligence under section 15K(8). 
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83. A new subsection (1A) has been inserted into section 15L by amendment at stage 2. 
Section 15L(1A) provides that an application for an order for such variation or removal shall be 
in (or as nearly as may be in the form) prescribed by Act of Sederunt. 

84. The form in question is intended to ensure that the court will have the information it 
needs to fix a hearing on the application, and may (for example) include a requirement to state 
the reason why the applicant thinks an order should be made.    

85. Court procedures should be both certain and consistent, but are of interest mainly to court 
users, and regulating such issues does not involve policy issues that need to be determined by 
Scottish Ministers or to be subjected to detailed scrutiny by Parliament. It is therefore 
appropriate for the Court of Session to prescribe this form by Act of Sederunt. 

PART 6 – INTERIM ATTACHMENT 

Section 160 – Interim attachment

86. Section 160 of the Bill as introduced inserts a new Part 1A on Interim Attachment into 
the Debt Arrangement and Attachment (Scotland) Act 2002, after section 9 of that Act.   The 16 
sections in the new Part are numbered from 9A to 9R respectively. 

Section 9GA of the 2002 Act – Order for security of attached articles 

Power conferred on:  Court of Session  
Power exercisable by:  Act of Sederunt 
Parliamentary Procedure:  None 

87. Section 9GA of the 2002 Act was inserted into the Bill by amendment at stage 2.  It 
provides that the court may at any time after an attachment make an order for the security of an 
attached article on the application of the creditor, the debtor or the judicial officer.  For example, 
the court could order that an attached article is moved from a damaged building to one that is 
wind and water tight. 

88. Section 9GA(2)(a) provides that an application for such an order shall be in (or as nearly 
as may be in the form) prescribed by Act of Sederunt. 

89. The form in question is intended to ensure that the court will have the information it 
needs to fix a hearing on the application, and may (for example) include a requirement to state 
the reason why the applicant thinks an order should be made.    

90. Court procedures should be both certain and consistent, but are of interest mainly to court 
users, and regulating such issues does not involve policy issues that need to be determined by 
Scottish Ministers or to be subjected to detailed scrutiny by Parliament.  It is therefore 
appropriate for the Court of Session to prescribe this form by Act of Sederunt. 
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Section 9K of the 2002 Act – Duration of interim attachment 

Power conferred on:  Court of Session  
Power exercisable by:  Act of Sederunt 
Parliamentary Procedure:  None 

91. Section 9K of the 2002 Act as introduced provides that an interim attachment shall have 
effect until 6 months after the expiry of a qualifying interlocutor (judgement) of the court, which 
in most cases means a decree for payment.  Section 9K(4) provides that in exceptional 
circumstances the court may on the application of the creditor extend that 6 month period. 

92. A new subsection (4A) has been inserted into section 9K by amendment at stage 2.    
Section 9K(4A) provides that an application for extension of the 6 month period shall be in (or as 
nearly as may be in the form) prescribed by Act of Sederunt. 

93. The form in question is intended to ensure that the court will have the information it 
needs to fix a hearing on the application, and may (for example) include a requirement to state 
the reason why the applicant thinks an extension should be granted.

94. Court procedures should be both certain and consistent, but are of interest mainly to court 
users, and regulating such issues does not involve policy issues that need to be determined by 
Scottish Ministers or to be subjected to detailed scrutiny by Parliament.  It is therefore 
appropriate for the Court of Session to prescribe this form by Act of Sederunt. 

Section 9L of the 2002 Act – Recall of interim attachment 

Power conferred on:  Court of Session  
Power exercisable by:  Act of Sederunt 
Parliamentary Procedure:  None 

95. Section 9L of the 2002 Act as introduced sets out the procedure for applying to the court 
for an order recalling or restricting a warrant for interim attachment, an order recalling or 
restricting any interim attachment executed on the authority of that warrant, an order determining 
the validity, effect or operation of the warrant and any ancillary order to these orders.  It sets out 
the court’s powers and the criteria determining whether and how those powers should be 
exercised.  For example section 9L(6) lists the matters on which if the court is no longer satisfied 
it shall make an order recalling a warrant and any such attachment. 

96. A new subsection (2A) has been inserted into section 9L by amendment at stage 2.    
Section 9L(2A) provides that an application for an order recalling or restricting a warrant, 
recalling or restricting any such attachment, or determining any question relating to the validity, 
effect or operation of the warrant, shall be in (or as nearly as may be in the form) prescribed by 
Act of Sederunt. 

97. The form in question is intended to ensure that the court will have the information it 
needs to fix a hearing on the application, and may (for example) include a requirement to state 
the reason why the applicant thinks an order should be made.    
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98. Court procedures should be both certain and consistent,  but are of interest mainly to 
court users, and regulating such issues does not involve policy issues that need to be determined 
by Scottish Ministers or to be subjected to detailed scrutiny by Parliament.  It is therefore 
appropriate for the Court of Session to prescribe this form by Act of Sederunt. 

Section 9M of the 2002 Act – Variation and recall of conditions 

Power conferred on:  Court of Session  
Power exercisable by:  Act of Sederunt 
Parliamentary Procedure:  None 

99. Section 9M of the 2002 Act as introduced sets out the procedure for applying to the court 
for—

variation of an order restricting a warrant for interim attachment, made under section 9L(4) 
of the 2002 Act when the court is satisfied that the warrant is valid but an attachment 
executed on the authority of the warrant is irregular or ineffective, or 

variation or removal of a condition (such as a requirement to consign money with the court) 
made when refusing to grant such a warrant under section 9E(6), or recalling or restricting 
such a warrant or any attachment under section 9L(9). 

100. A new subsection (1A) has been inserted into section 9M by amendment at stage 2.    
Section 9M(1A) provides that an application for an order for such variation or removal shall be 
in (or as nearly as may be in the form) prescribed by Act of Sederunt. 

101. The form in question is intended to ensure that the court will have the information it 
needs to fix a hearing on the application, and may (for example) include a requirement to state 
the reason why the applicant thinks an order should be made.    

102. Court procedures should be both certain and consistent, but are of interest mainly to court 
users, and regulating such issues does not involve policy issues that need to be determined by 
Scottish Ministers or to be subjected to detailed scrutiny by Parliament.  It is therefore 
appropriate for the Court of Session to prescribe this form by Act of Sederunt. 

PART 10 – ARRESTMENT IN EXECUTION AND ACTION OF FURTHCOMING 

Section 192 – Arrestment in execution 

103. Section 192 of the Bill as introduced inserts a new Part 3A on Arrestment and Action of 
Furthcoming into the Debtors (Scotland) Act 1987, after section 73 of that Act.   The 15 sections 
in the new Part as introduced are numbered from 73A to 73P respectively, although further 
sections have been added by amendment. 
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Section 73A of the 1987 Act – Arrestment and action of furthcoming to proceed only on 
decree or document of debt 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary Procedure:  Negative resolution of the Scottish Parliament 

104. Section 73A of the 1987 Act as introduced sets out the circumstances in which an 
arrestment in execution is competent, including that the diligence (and any subsequent realisation 
of arrested property) is only competent on a decree or document of debt.   

105. Section 73A(4) defines “decree” and “document of debt” for that purpose, and section 
73A(5) as introduced provided that Scottish Ministers may by regulations modify those 
definitions by adding or removing types of decree or document, or varying their description. 

106. Section 73A(5) was amended at stage 2 so that “order” was substituted for “regulations”.  
This makes the provision in that section consistent with sections 116(3), 133(2), 134(9) and 
186(2) of the Bill.   The effect of this change is that a single order may change or modify the 
definitions of decree or document of debt for the purposes of land attachment, residual 
attachment, inhibition in execution, money attachment and arrestment in execution. 

Section 73MA of the 1987 Act – Application for release of property where arrestment 
unduly harsh 

Power conferred on:  Court of Session  
Power exercisable by:  Act of Sederunt 
Parliamentary Procedure:  None 

107. Section 73MA of the 1987 Act was inserted into the Bill by amendment at stage 2.  It 
applies where a creditor: 

obtains final decree in an action on the dependence of which the creditor executed an 
arrestment, or  

arrests in execution of a decree or document of debt, 

and the arrestment attaches funds due to or other moveable property of the debtor. 

108. The debtor may in those circumstances apply to the sheriff under section 73MA(2) for an 
order providing that the arrestment shall cease to have effect in whole or in part, and requiring 
the arrestee to release funds or property to the debtor.  Section 73MB (also inserted by 
amendment at stage 2)  has the effect that the sheriff court may only make such an order if 
satisfied that the arrestment is unduly harsh to the debtor (or where the debtor is an individual) a 
person connected with the debtor such as a child of less than 16 years. 

109. Section 73MA(3)(a) provides that an application for such an order shall be in (or as 
nearly as may be in the form) prescribed by Act of Sederunt. 
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110. The form in question is intended to ensure that the court will have the information it 
needs to fix a hearing on the application, and may (for example) include a requirement to state 
why the applicant thinks the arrestment is unduly harsh.

111. Court procedures should be both certain and consistent, but are of interest mainly to court 
users, and regulating such issues does not involve policy issues that need to be determined by 
Scottish Ministers or to be subjected to detailed scrutiny by Parliament.  It is therefore 
appropriate for the Court of Session to prescribe this form by Act of Sederunt. 

PART 13 – AMENDMENTS OF THE DEBT ARRANGEMENT AND ATTACHMENT 
(SCOTLAND) ACT 2002 

Section 195A – Debt payment programmes with debt relief 

112. Section 195A was inserted into the Bill by amendment at stage 2.  Section 195A (3) 
inserts a new section 7A (debt payment programmes: power to make provision about debt relief) 
into the Debt Arrangement and Attachment (Scotland) Act 2002. 

113. Section 195A(4) amends section 62 (regulations and orders) of the 2002 Act.  It has the 
effect that regulations made under new section 7A of that Act are subject to affirmative 
parliamentary procedure. 

Section 7A of the 2002 Act – Debt payment programmes: power to make provision about 
debt relief 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary Procedure:  Affirmative resolution of the Scottish Parliament 

114. Section 7A of the 2002 Act enables Scottish Ministers by regulations to make such 
further provision as they think fit in connection with debt payment programmes under the Debt 
Arrangement Scheme, for the purpose of enabling such programmes to provide for payment of 
part only of money owed by the debtor.    

115. The effect of section 7A is that regulations may provide for the cancellation of debt, the 
freezing or cancellation of interest on debt, or cancellation of charges in relation to debts.  The 
Executive has said that if this power becomes law it will be used to make regulations providing 
for the freezing of interest and charges on approval of a debt payment programme, and 
cancellation on completion.   The effect of any such change will be evaluated, and relief may 
thereafter be extended to include cancellation of debt. 

116. Section 7A also enables such regulations to make different provision in relation to 
different types of debtors, provide that such different provision has effect for a specified period, 
and enables Scottish Ministers to determine that the provision shall continue to have effect on 
expiry of such a period.   This has the effect of enabling Scottish Ministers to pilot the extension 
of debt relief to debt payment programmes. 
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117. Lastly, section 7A enables such regulations to modify any enactment, including any 
provision in the 2002 Act. 

118. Cancellation of debt has a potentially severe impact on creditors, and can be justified only 
where the debtor is insolvent and has a clear need for debt relief.  In making the regulations it 
may also prove necessary to amend other enactments.  The exercise of the power to make 
regulations in section 7A will therefore raise very important policy issues.  Nevertheless the 
Executive considers it appropriate to implement these reforms through regulations rather than in 
the primary legislation.  This is consistent with the existing legislation concerning debt payment 
programmes as the detailed rules about the operation of these programmes is contained in 
regulations.  But the exercise of this power naturally requires a high level of scrutiny, and the 
Executive therefore considers that any regulations should be subject to affirmative procedure.   

Section 196 – Amendments of the Debt Arrangement and Attachment (Scotland) Act 2002 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary Procedure:  Negative resolution of the Scottish Parliament 

119. New subsections (2A) and (3) were inserted into section 196 of the Bill by amendment at 
stage 2. 

120. Section 196(2A) inserts a new subsection (3) at the end of section 3 (money advice) of 
the 2002 Act. That new subsection provides that the existing requirements of that section, which 
require a debtor to obtain money advice prior to making an application for the approval or 
variation of a debt payment programme, are subject to any contrary provision in regulations 
made under section 7(1) (debt payment programmes: power to make further provision) of that 
Act.

121. Section 3(3) of the 2002 Act has the effect that the requirement to obtain money advice in 
section 3 of the 2002 Act may be removed by regulations made under section 7(1).  Such 
regulations could (in light of the further changes made to section 7 as discussed below), for 
example, provide that a debtor is entitled to apply for approval or variation of a debt payment 
programme without obtaining the advice of a money adviser, or that such an application need not 
be signed by a money adviser, nor specify the name and address of the money adviser, or any 
combination of those things. 

122. Section 196(3A) amends section 7(2) of the 2002 Act, which provides examples of the 
power of Scottish Ministers under section 7(1) of that Act to make such further provision as they 
think fit in connection with debt payment programmes.  In particular it expands section 7(2) by 
inserting into it new paragraphs which set out that regulations may make further provision in 
areas that are not already explicitly authorised by section 7 of the 2002 Act.  Those new 
paragraphs have the effect of providing that regulations may prescribe: 

the circumstances in which some or all of the functions of a money adviser under section 3 of 
that Act may be discharged instead by an approved intermediary,  

546



This document relates to the Bankruptcy and Diligence etc. (Scotland) Bill as amended at Stage 
2 (SP Bill 50A)  

 19  

the class of person who may be such an intermediary, which might (say) be an advice agency 
or a professional person, 

other functions of such an intermediary, which might be different from the existing functions 
of a money adviser under the 2002 Act, 

the circumstances in which a debtor may apply for approval of a debt payment programme 
without using a money adviser or an approved intermediary, and 

the manner in which a debtor seeking creditors’ consent to a proposed debt payment 
programme, or applying for approval of such a programme, may affect the rights and 
remedies of creditors or third parties, which might (say) include a freeze on enforcement 
until an application is approved or rejected. 

123. Section 62 of the 2002 Act has the effect that the first exercise of the power to make 
regulations under section 7 of that Act will be subject to affirmative procedure, and all later 
exercises of that power will be subject to negative procedure.   Parliament agreed that approach 
on the basis that the first regulations would establish the form of the Debt Arrangement Scheme, 
and all later regulations would modify and improve that basic model. 

124. Regulations made in reliance on the extended powers being introduced by the Bill will 
not change the form of the Scheme, in contrast to regulations giving effect to debt relief.  Rather 
regulations made using the extended powers in section 7 of the 2002 Act will modify and 
improve the Scheme, by (for example) suspending enforcement when creditors are asked to 
consent to a debt payment programme. 

125. Regulations made using the extended power will not be the first exercise of the power in 
section 7 of the 2002 Act, and will therefore be subject to negative procedure as provided for by 
section 62 of that Act.  The Executive considers that this is still the appropriate level of scrutiny 
for this power for the reasons set out in the preceding paragraph. 

PART 14A – ACTIONS FOR REMOVING FROM HERITABLE PROPERTY 

126. A new part 14A on actions for removing from heritable property was inserted into the 
Bill by amendment at stage 2.   The new Part contains 5 sections numbered 197A to 197E. 

Section 197A – Expressions used in this Part 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary Procedure:  Negative resolution of the Scottish Parliament 

127. Section 197A(1) provides that in the new Part “a decree for removing from heritable 
property” means a decree or warrant as defined in section 197A(2), or a document as defined in 
197A(3).
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128. Section 197A(4) provides that Scottish Ministers may by order modify sections 197A(2) 
and 197A(3) by adding or removing types of decree, warrant or document, or varying their 
description.

129. This is consistent with the approach taken in sections 116(3), 133(2), 134(9) and 186(2) 
of the Bill, and in section 73A(5) of the 1987 Act as discussed in paragraphs 104 to 106 above.   
A single order may therefore change or modify the definition of “decree” as is thought 
appropriate in future. 

130. Reviewing or modifying definitions of this kind raises some policy issues, and therefore 
parliamentary scrutiny of the exercise of the power is appropriate.  However, it is intended to use 
the power as needed to ensure that the definitions in the Bill keep pace with changes in court 
procedure and enforcement practice.  This is a largely technical process and it is therefore 
thought that negative procedure provides the right level of scrutiny. 

Section 197B – Service of charge before removing 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary Procedure:  Negative resolution of the Scottish Parliament 

131. Section 197B(1) provides that a defender may be removed from subjects or premises by 
virtue of a decree for removing from heritable property,  but only if the defender has been 
charged to remove on 14 days notice and the days of the charge have expired without the 
defender removing. 

132. Section 197B(6) provides that Scottish Ministers may by regulations prescribe the form 
of charge. It is appropriate to prescribe the form so that the content of this important document 
can be modified as needed from time to time in the light of changing circumstances.  

133. In most cases a form of this kind that needs to be prescribed would be as set out in court 
rules made by the Court of Session by Act of Sederunt.  There are therefore two reasons why it is 
thought to be appropriate for Scottish Ministers to prescribe this particular form. 

134. The first reason is that persons being removed from premises may be particularly 
vulnerable.  For example, a tenant may be being ejected from their home.  If Scottish Ministers 
exercise this power then the form (or a variant of it) could provide information about help with 
homelessness in a way that is consistent with a wider package of measures designed to assist 
people in those circumstances. 

135. The second reason is that policy on reform of the law on removing from heritable 
property has developed in response to a lack of consistency across different types of action and 
procedure.  The form or forms prescribed by Scottish Ministers will by definition be consistent 
across all the initiating decrees, warrants or documents covered by the new Part. 
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136. Prescribing a new form raises some policy issues as discussed above, and parliamentary 
scrutiny of the exercise of the power is therefore appropriate.  However, given that the form by 
itself serves a relatively narrow purpose it is thought that negative procedure provides the right 
level of scrutiny. 

Section 197C – When removing not competent 

Power conferred on:  Court of Session  
Power exercisable by:  Act of Sederunt 
Parliamentary Procedure:  None 

137. Section 197C(1) provides that it is not competent to execute a decree for removing from 
heritable property on a Sunday, a local public holiday, or such other day as may be prescribed by 
Act of Sederunt. It is intended to ensure that people are not ejected during unsocial hours, unless 
the court is persuaded that there is a reason for doing so. 

138. The new section mirrors similar provisions for money attachment in part 8 of the Bill, 
and for the new diligence of attachment in the Debt Arrangement and Attachment (Scotland) Act 
2002.  It will therefore make removings consistent with other enforcement processes. 

139. Court procedures should be both certain and consistent, but are of interest mainly to court 
users, and regulating such issues does not involve policy issues that need to be determined by 
Scottish Ministers or to be subjected to detailed scrutiny by Parliament.  It is therefore 
appropriate for the Court of Session to prescribe any other days on which a decree for removing 
may not be executed. 

PART 15 – DISCLOSURE OF INFORMATION 

Section 198 – Information disclosure 

140. Three powers in section 198 of the Bill have been affected by amendment at stage 2. 

Section 198(1) – Information disclosure regulations 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary Procedure:  First set of regulations subject to affirmative resolution of the 

Scottish Parliament, but otherwise subject to negative 
resolution.

141. Section 198(1) of the Bill as introduced provides that Scottish Ministers may by 
regulations make provision for the obtaining by the sheriff of information about debtors, and 
disclosure of that information to creditors to facilitate diligence to enforce payment of debts due 
by virtue of decrees and documents of debt.   
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142. Section 198(6) of the Bill, which provides that the first information disclosure regulations 
made under section 198(1) of the Bill shall be contained in a statutory instrument and be subject 
to affirmative parliamentary procedure, has been omitted.   

143. A new paragraph has been inserted into section 201 of the Bill, which provides that 
certain regulations made under the Bill are subject to affirmative parliamentary procedure, 
including the first information disclosure regulations made under section 198(1) of the Bill. 

144. The purpose of these changes is to ensure that the provisions setting out that the 
regulations are to be made by statutory instrument and the applicable parliamentary procedure 
are found in the same place as the similar provisions for other regulation making powers in the 
Bill.

145. The level of scrutiny provided for the proposed information disclosure regulations is the 
same that applies to debt arrangement scheme regulations made under section 7 of the Debt 
Arrangement and Attachment (Scotland) Act 2002, and it is thought to be appropriate for the 
same reason.  The first regulations would establish the form of the Information Disclosure 
Scheme, and all later regulations would modify and improve that basic model. 

146. The Executive therefore continues to believe that only the first exercise of the power in 
section 198(1) requires a high level of scrutiny, and should therefore be subject to affirmative 
procedure.

Section 198(2) – Examples of the power in section 198(1) 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary Procedure:  First set of regulations subject to affirmative resolution of the 

Scottish Parliament, but otherwise subject to negative 
resolution.

147. Section 198(2) of the Bill as introduced provides examples of the power of Scottish 
Ministers under section 198(1) of the Bill to make provision on information disclosure.   

148. Section 198(2) has been amended at stage 2 by modifying paragraphs (c), (f) and (g) of 
subsection (2), inserting a new paragraph (ga) into that subsection, and inserting new sections 
(3A) and (3B) into that section.   Those changes provide further examples of the power in section 
198(1), and have the effect regulations may make further provision in areas that are not explicitly 
authorised by section 198 as introduced.

149. In particular, the changes have the effect that regulations may provide— 

about the functions of the sheriff, rather than the powers, and as the term “functions” 
includes both powers and duties, the regulations may (say) impose duties on the sheriff, 

“about” rather than “for” the— 

o consequences of failing to disclose information, 
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o disclosure of information to the creditor, and as amended any other person, 

which has the effect of making the scope of the power in those two respects slightly wider than it 
was at introduction, and 

for unauthorised use or disclosure of information to be an offence. 

150. Sections 198(3A) and (3B) will limit the maximum penalty that may be imposed by 
regulations in the event that they do provide for the unauthorised use or disclosure of information 
to be an offence. 

151. As the amendments extend the scope of regulations that may be made under section 
198(1), and as regulations can only be made after the power is agreed by the Parliament, the 
Executive’s position on scrutiny is as discussed in paragraphs 145 and 146 above. 

Section 198(6A) – definitions of “decree” and “document of debt” 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary Procedure:  Negative resolution of the Scottish Parliament 

152. The terms “decree” and “document of debt” as used in section 198(1) are as defined in 
section 199 of the Bill, which is the general interpretation section. 

153. A new subsection (6A) was inserted into section 198 by amendment at stage 2.  It 
provides that Scottish Ministers may by order modify the definitions of “decree” and “document 
of debt” in section 199 of the Bill, for the purposes of section 198, by adding or removing types 
of decree or document, or varying their description. 

154. This is consistent with the approach taken in sections 116(3), 133(2), 134(9) 186(2) and 
197A(4) of the Bill, and in section 73A(5) of the 1987 Act as discussed in paragraphs 104 to 106 
above.  A single order may therefore change or modify the definition of “decree” and “document 
of debt” as is thought appropriate in future. 

155. Reviewing or modifying definitions of this kind raises some policy issues, and therefore 
parliamentary scrutiny of the exercise of the power is appropriate.  However, it is intended to use 
the power as needed to ensure that the definitions in the Bill keep pace with changes in court 
procedure and enforcement practice.  This is a largely technical process, and it is therefore 
thought that negative procedure provides the right level of scrutiny. 
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Remit:

1. The remit of the Subordinate Legislation Committee is to consider and report 
on- 
 

(a) any- 
 

(i) subordinate legislation laid before the Parliament; 
 
(ii) Scottish Statutory Instrument not laid before the Parliament but 
classified as general according to its subject matter, 

 
and, in particular, to determine whether the attention of the Parliament should 
be drawn to any of the matters mentioned in Rule 10.3.1; 
 
(b) proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation; 
 
(c) general questions relating to powers to make subordinate legislation; and 
 
(d) whether any proposed delegated powers in particular Bills or other 
legislation should be expressed as a power to make subordinate legislation. 

 
 (Standing Orders of the Scottish Parliament, Rule 6.11) 
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Subordinate Legislation Committee 

44th Report, 2006 (Session 2) 

Bankruptcy and Diligence (Scotland) Bill as amended at Stage 2 
 
The Committee reports to the Parliament as follows— 
 
1. At its meetings on 21 and 28 November 2006, the Committee considered the 
inserted or substantially amended delegated powers provisions in the Bankruptcy 
and Diligence etc. (Scotland) Bill as amended at Stage 2. The Committee reports 
to the Parliament on such provisions under Rule 9.7.9 of Standing Orders.  

2. Under Rule 9.7.10, the Executive provided the Parliament with a 
supplementary delegated powers memorandum1. 

3. Evidence2 was taken from Executive officials on 21 November 2006. The 
Committee was grateful to the officials for the explanation and clarification offered 
during the evidence session. Subsequent correspondence with the Executive is 
published in the Annex. 

Delegated powers 

4. The Committee considered all of the powers as set out in the Supplementary 
DPM and is content with sections: 12, 14A, 64, 72, 81, 81(2), 81(5A), 85, 86, 156 
(sections 15K and 15L of the 1987 Act), 160, (sections 9GA, 9K, 9L and 9M of the 
2002 Act), 192 (sections 73A and 73MA of the 1987 Act), 195A (section 7A of the 
2002 Act), 196, 197A, 197B, 197C, 198(2) and 198(6A). 

5. The Committee particularly welcomes changes to sections 1, 17 (inserting 
new section 39A of the 1985 Act), 18, 43, 48 and 62, which were made in 
response to its concerns and those of the lead Committee. 

6. The Committee had at stage 1 considered that the powers at sections 116, 
117 and 133 should be subject to affirmative procedure and it noted that the 
Executive had not redrafted these provisions, which are subject to negative 
procedure, in the light of its concerns.  During oral evidence, the Committee heard 
that the Executive considered these to be “essentially housekeeping powers” 
which it did not envisage would be used to make policy changes.  The Executive 

                                            
1 Supplementary Delegated Powers Memorandum
2 Official Report

SP Paper 688  Session 2 (2006) 1
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therefore considered that negative procedure provided the appropriate level of 
scrutiny.  The Committee is content with the Executive’s explanation and the 
powers as drafted.   

7. The Committee had similar concerns in relation to sections 15H of the 1987 
Act, and sections 162 and 172 of the bill but accepted the evidence heard from the 
Executive in relation to these powers.  

8. The Committee sought clarification that the courts had been consulted in 
relation to the powers contained at 28A, 15K, 15L, and 73MA of the Debtors 
(Scotland) Act 1987, and sections 9GA, 9K, 9L and 9M of the Debt Arrangement 
and Attachment (Scotland) Act 2002.  The Executive confirmed that it had met with 
representatives from the Court of Session and the Scottish Court Service.  The 
Committee was informed that a joint implementation group will be established in 
January 2007 to examine the relevant powers.  The Committee is satisfied with the 
Executive’s response and has no other points in relation to these powers. 

9. The Committee raised a drafting point in relation to 196(2A) and accepted the 
clarification offered by the Executive, as reprinted in the Annex to this report.    

Section 198 – Information disclosure 

Section 198(1) – Information disclosure regulations 

10. Section 198(1) provides that Scottish Ministers may, by regulation, make 
provision for the sheriff to obtain information about debtors, and provides for the 
disclosure of that information to creditors to facilitate diligence to enforce 
payments of debts due, by virtue of decrees and documents of debt. At stage 2, a 
new paragraph was inserted into section 201 of the bill, which provides that certain 
regulations are subject to affirmative procedure.  This includes the first information 
disclosure regulations made under section 198(1).  

11. The Committee at stage 1 considered, due to the subject matter of the 
proposed regulations, that minor amendments might not need to be subject to 
affirmative procedure but considered that more substantial ones should require 
affirmative approval from the Parliament.  It therefore recommended an open 
procedure for regulations, whereby the procedure used would depend on the 
nature of the amendment proposed.   

12. On questioning, the Executive officials agreed that it could not guarantee that 
every exercise of the power would be for a minor change but considered that the 
use of affirmative in the first instance, followed by negative procedure thereafter 
was appropriate.  The Committee remained concerned and lodged stage 3 
amendments to allow for the use of an open procedure.  The Executive in 
response lodged its own amendments to address the Committee’s concerns.  
These amendments provide for both an open procedure and the use of affirmative 
procedure in the first exercise of the power. 

13. The Committee welcomes the Executive’s stage 3 amendments to this 
section of the bill. 

 2
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ANNEX

The Committee asked the Executive the following questions: 
 
Section 196 – Amendments of the Debt Arrangement and Attachment 
(Scotland) 2002 

1. The Committee seeks clarification as to whether the Executive considers 
that the provision in subsection 2A is necessary, given subsection (4) of section 7. 

 
Section 198(1) – Information disclosure regulations 

2. The Committee notes the Executive’s view that only the first exercise of the 
power in section 198(1) requires a high level of scrutiny and that this first exercise 
should be subject to affirmative procedure with subsequent regulations subject to 
negative procedure. 

 
3. The Committee considers that, whilst it may frequently be the case that 
subsequent exercises of the power are minor, this may not always be the case.  
The Committee agrees that minor amendments should not be subject to 
affirmative procedure but considers that more substantial amendments should 
require affirmative approval by the Parliament.  The Committee has therefore 
agreed to lodge an amendment at stage 3 whereby the procedure to be applied on 
any exercise of the power would depend on the nature of the amendment 
proposed.  The Committee seeks the Executive’s views on this proposed open 
procedure. 

 

 3
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The Scottish Executive responded as follows: 

1. Your letter of 21 November sets out the points relating to the provisions of the 
Bankruptcy and Diligence Etc. (Scotland) Bill (“the Bill”) on which the Committee is 
seeking an explanation.  The Executive responds as follows. 
 
Section 196 – Amendments of the Debt Arrangement and Attachment (Scotland) 
Act 2002 
 
2. The Committee has asked the Executive to comment on the need for section 
196(2A) of the Bill in light of section 7(4) of the Debt Arrangement and Attachment 
(Scotland) Act 2002 (“the 2002 Act”). 
 
3. Section 196(2A) of the Bill amends section 3 of the 2002 Act to make it clear that 
sections 3(1) and (2) of the 2002 Act are subject to contrary provisions in regulations 
made under section 7(1) of the 2002 Act.   
 
4. Section 3(1) of the 2002 Act requires a debtor to obtain advice from a money 
adviser in relation to certain issues, such as the debtor’s financial circumstances, prior 
to making an application for the approval or the variation of a debt payment 
programme.  Section 3(2) requires the application made by the debtor to contain a 
signed declaration by a money adviser and to specify the money adviser’s name and 
address. 
 
5. Section 196(3A) of the Bill amends section 7(2) of the 2002 Act so that, inter 
alia, regulations made under section 7(1) of the 2002 Act can make provision about the 
circumstances in which some or all of the functions of a money adviser can instead be 
carried out by an approved intermediary and circumstances in which a debtor is entitled 
to make an application for the approval or the variation of a debt payment programme 
where the debtor has not obtained money advice under section 3(1). 
 
6. Section 7(4) of the 2002 Act enables regulations made under section 7(1) to 
modify any enactment including the 2002 Act.  This power could therefore have been 
used as an alternative to section 196(2A) to modify section 3 of the 2002 Act when 
making regulations under the new powers set out in section 196(3A) of the Bill which 
affect the requirements in those provisions. 
 
7. Even although legally the Executive could have relied upon the power in section 
7(4) of the 2002 Act, the Executive considers it preferable for section 196(2A) to be 
included in the Bill for the sake of clarity.  This provision will make it clear on the face of 
the 2002 Act that there is a power in section 7(1) of the 2002 Act to make regulations to 
limit or modify the requirements for money advice.  
8. There is precedent for this approach in the 2002 Act at section 2(4) where it is 
provided that an application for a debt payment programme is to incorporate the 
consent of all of the debtor’s creditors, subject to any contrary provision in regulations 
made under section 7(1) of the 2002 Act. 
 
9. Section 196(2A) not only therefore provides a greater measure of clarity than 
reliance upon section 7(4) of the 2002 Act, but is also consistent with the current 
drafting of that Act. 

 4
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Section 198(1) – Information disclosure regulations 
 
10. The Committee has advised that it has agreed to lodge an amendment at Stage 
3 of the Bill so that the procedure to be applied on any exercise of the power to make 
regulations set out in section 198(1) of the Bill would depend on the nature of the 
amendment proposed.  The Committee has asked the Executive to comment on the 
proposed “open procedure”. 
 
11. The Executive can advise that the “open procedure” referred to by the 
Committee has tended only to be available in exceptional circumstances and has been 
rarely used.  As an open procedure entails Parliament delegating the decision on the 
appropriate procedure to be used to Ministers, any application of the open procedure 
requires to be made only where particular criteria applies. 
 
12. It can be found, for example, in section 2(2) of the European Communities Act 
1972, an act of particular constitutional importance.  The powers in section 2(2) of that 
act are extremely wide.  They may be used to make a whole range of provisions from 
very minor provisions to substantial provisions of the type which are contained in 
primary legislation.  Moreover, they cover several different areas of law.   
 
13. Whilst the power contained in section 198(1) of the Bill is not of the same width 
as that contained in section 2(2) of the European Communities Act 1972, the Executive 
recognises that it can be described as relatively substantial and dealing with matters of 
a particularly sensitive nature.  It can be distinguished from other powers relating to 
data sharing on the basis that it is capable of being used to set up a whole new court 
based information disclosure scheme which will impact directly upon the rights of 
several groups of people such as creditors, debtors and third party information holders.  
It is therefore capable of having a wide effect.  
 
14. The first set of regulations made under this power will set out the details of the 
information disclosure scheme and should, without doubt, be subject to affirmative 
procedure.  The power could be used subsequently to prescribe other types of 
information which may be obtained by creditors, the terms of disclosure of that 
information and any other provision as Scottish Ministers think fit.  The Executive 
accepts therefore that subsequent regulations could also deal with matters of a 
particularly sensitive nature and might merit affirmative procedure.  Conversely, 
subsequent regulations could alter a minor detail of the information disclosure scheme.  
Such regulations would not be considered as sensitive in nature and would accordingly 
be more suited to negative procedure. 
 
15. The Executive recalls the SLC’s recommendation in its stage 1 report that due to 
the sensitivity of the powers involved, all regulations made under this power ought to be 
subject to affirmative procedure.  It is grateful for the Committee’s further consideration 
of this power and its recognition that, in fact, some regulations made under this power 
may simply tweak an existing information disclosure scheme and would therefore be 
more appropriately dealt with by negative procedure.   
 
16. In this context, and in light of the particularly sensitive nature of the power 
contained in section 198(1), the Executive agrees that there are exceptional 
circumstances which merit the use of an open procedure. 

 5
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17. The Executive notes that the Committee has lodged its own amendments, 
however, on the basis that those amendments do not preserve affirmative procedure 
for the first set of regulations under section 198(1) (which the Executive and the 
Committee have both agreed is appropriate) the Executive has lodged its own 
amendments.  Those will provide for such an open procedure but retain affirmative 
procedure for the first set of regulations made under section 198(1).  
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SUBORDINATE LEGISLATION COMMITTEE

EXTRACT FROM THE MINUTES

32nd Meeting, 2006 (Session 2)

Tuesday 21 November 2006

Present:

Dr Sylvia Jackson (Convener) Gordon Jackson (Deputy Convener)
Mr Kenneth Macintosh Mr Stewart Maxwell
Euan Robson Murray Tosh

Apologies were received from Mr Adam Ingram.

Delegated powers scrutiny: The Committee considered the delegated powers 
provisions in the following bill—

Bankruptcy and Diligence etc. (Scotland) Bill as amended at Stage 2

and took oral evidence from—

Andrew Crawley, Bill Team Leader;
Alison Crowe, Office of the Solicitor to the Scottish Executive; and
John St Clair, Office of the Solicitor to the Scottish Executive.

The Committee agreed to seek further clarification from the Executive on sections 
196 and 198 of the Bill and lodge an amendment in relation to section 198 of the 
Bill.
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12:10 
On resuming—

Delegated Powers Scrutiny

Bankruptcy and Diligence etc (Scotland) 
Bill: as amended at Stage 2

The Convener: I bring colleagues to order. Item 
2 is delegated powers scrutiny of the Bankruptcy 
and Diligence etc (Scotland) Bill as amended at 
stage 2. I welcome the Scottish Executive officials 
who have joined us for this item. As we go through 
each of the new powers that were added at stage 
2, I hope that the officials will be happy to provide 
any clarification that is needed. 

On section 1, “Discharge of debtor”, the 
committee was concerned at stage 1 that the 
automatic discharge of a debtor one year after 
sequestration could be amended by statutory 
instrument. We felt strongly that the power should 
not be left to delegated legislation. The Executive 
has responded to that concern and will address a 
related omission at stage 3. Members will find the 
relevant comments in paragraphs 6 and 9 of the 
legal brief. 

Do members have any comments? Are we 
happy with the Executive’s response? 

Mr Maxwell: I had wanted to ask a general 
question of the witnesses before we went into the 
details. Some 17 new powers to make orders or 
regulations were added to the bill at stage 2. Why 
was such an extraordinary number of additional 
subordinate legislation-making powers introduced 
at stage 2? 

Andrew Crawley (Scottish Executive Legal 
and Parliamentary Services): Essentially, the 
explanation is the size and nature of the bill. 
Naturally enough, much of the bill relates to court 
enforcement, which needs to fit into the existing 
structure. For example, we had to provide powers 
for the Court of Session to make appropriate 
procedural arrangements. Ultimately, the answer 
is that it is to do with the nature and size of the bill. 
We do not think that any of the powers is 
particularly unusual or objectionable, but we are 
happy to answer questions about any of them. 

Mr Maxwell: My point was not that the powers 
are objectionable but that 17 of them were 
introduced at stage 2. Surely most of them could 
have been foreseen and should have been 
included in the bill as introduced instead of being 
inserted at stage 2. Did we miss something major 
at stage 1 that caused the Executive to add 
another 17 powers that had not been foreseen 
before the bill was introduced? 

Andrew Crawley: I do not accept the premise of 
the question. Our view is that the number of 

changes that were made at stage 2 is linked to the 
size of the bill. It is a large bill. It deals with, for 
example, many court-related issues. A larger than 
usual number of subordinate legislation-making 
powers was introduced at stage 2, but we do not 
think that those changes are unusual. However, I 
accept that you may take a different view. 

The Convener: I think that Stewart Maxwell is 
happy with that, so we will move on. 

Section 12 will insert new section 28A into the 
Bankruptcy (Scotland) Act 1985. I think that no 
problems with the amended power have been 
highlighted, but I am open to colleagues’ views. 
Do members have any comments? 

Members: No. 
The Convener: The issues seem to be 

straightforward. 
Section 14A, “Debtor applications by low 

income, low asset debtors”, which was inserted 
into the bill at stage 2, will insert new section 5A 
into the 1985 act. In paragraphs 22 to 27 of the 
legal brief, members will see some of the issues 
that have been raised. In particular, we might want 
to consider whether the affirmative procedure 
provides a sufficient degree of parliamentary 
scrutiny. We need to decide on that and whether 
the super-affirmative procedure is a possible 
alternative. 

12:15 
Mr Macintosh: I have a question for the 

officials. In the legal brief, the figures of £100 for 
the debtor’s weekly income and £1,000 for the 
value of the debtor’s assets are described as 
“arbitrary”—in other words, they are not tied to any 
other point of reference. That implies that new 
figures could be brought in by Executive 
amendment or subsequent legislation that 
departed radically from the first set of figures. If 
that were going to happen, I would certainly be 
more in favour of using the affirmative procedure, 
but if I could be sure that the original figures were 
tied in the bill to a certain level of social security 
benefit or some other point of reference and we 
could therefore expect subsequent legislation to 
use figures that are at least in the same ball park, 
there would be more of an argument for using the 
negative procedure. 

Andrew Crawley: I will address the procedural 
point first. We accept that the power is significant 
and that it will bear directly on the lives of some 
quite vulnerable people. There is no question but 
that the affirmative procedure should be used, 
which would be the effect of what is in the bill. 

In relation to the general policy concerns— 

Mr Macintosh: I am sorry to interrupt you. You 
are right that the procedure in the bill is affirmative, 
but we are discussing whether it should be 
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affirmative or super-affirmative. I apologise for my 
misleading question. 

Andrew Crawley: In that case, the answer is 
the reverse. Although the issue is important, it is 
not important enough to justify the use of the 
super-affirmative procedure, which has been used 
only once in the Scottish Parliament, as members 
know. It is not at all common at Westminster 
either. 

There will be full engagement with interests 
outside and inside the Parliament when the power 
is to be exercised. Obviously, I cannot give any 
commitment about how ministers will use the 
power if Parliament agrees it because that will be 
a matter for them. We do not envisage that 
regulations will significantly change the threshold 
figures of £100 or £1,000; they will clarify how 
those figures are to be calculated, in particular 
what is left out of account when reaching the £100 
weekly income figure. Because that is how we 
envisage the regulations working, we think that the 
proposed balance of scrutiny is correct. If there 
were any suggestion that we would be seeking to 
make significant changes to those figures in 
future, the proposed balance of scrutiny might 
have to be different. However, we can base such a 
judgment only on how we envisage the powers 
being used. 

I hope that that gives some background to our 
reasons for proposing the affirmative procedure on 
that particular power. 

The Convener: Is that clarification sufficient for 
the committee? 

Members indicated agreement. 

The Convener: Section 17 will insert a new 
section 39A into the 1985 act. The power was 
originally to be subject to the negative procedure 
but it has now been amended to be subject to 
affirmative procedure, which is welcome. Is that 
agreed? 

Members indicated agreement. 

The Convener: The Executive has reconsidered 
section 18, “Modification of provisions relating to 
protected trust deeds”, following the committee’s 
concerns as expressed at stage 1. Is that okay? 

Members indicated agreement. 

The Convener: The power in section 28A, 
“Power to provide for lay representation in 
sequestration proceedings”, looks like an 
appropriate one, but perhaps we should check 
with the officials that the court has been consulted 
on the power and the powers contained at 
sections 15K, 15L and 73MA of the Debtors 
(Scotland) Act 1987, and sections 9GA, 9K, 9L 
and 9M of the Debt Arrangement and Attachment 
(Scotland) Act 2002. Will the officials confirm that 
for us? 

Andrew Crawley: I am happy to do that. We 
have had a number of meetings with 
representatives from the Court of Session and the 
Scottish Court Service. We have agreed that from 
January of next year a joint implementation group 
will consider what needs to be done in relation to 
all the relevant powers in the bill, with a view to 
taking a joined-up approach to issues such as how 
the court reviews and assesses people’s suitability 
to be lay representatives. Our view is that, 
ultimately, that is a matter for the courts rather 
than the Executive. We can certainly make 
representations to the courts about how we think 
that the power might be used, but we will not be in 
court listening to the people who act as lay 
representatives. We envisage that the power will 
be used, but we need to make representations to 
the Scottish Court Service just as the committee 
makes representations to us about how such 
powers are scrutinised. 

The Convener: Thank you very much. Are 
members satisfied with that? 

Members indicated agreement. 

The Convener: We move on to section 43, 
“Scottish Civil Enforcement Commission”. Section 
201(4) was amended at stage 2 so that 
regulations that are made under section 43(4) are 
subject to the affirmative procedure. That change 
was made in response to recommendations by us 
and the lead committee. Are members content 
with that? 

Members indicated agreement. 

The Convener: In response to the committee’s 
concerns about the code of practice, which is dealt 
with in section 48, the code will now be laid before 
Parliament. Is that welcomed? 

Members indicated agreement. 

The Convener: Section 62, “Disciplinary 
committee’s powers”, sets out the commission’s 
powers to deal with misconduct or criminal 
behaviour by a messenger of court. Section 
62(4)(c) of the bill as introduced provided that one 
such power was the ability to make 
“an order imposing a fine … not exceeding level 4 on the 
standard scale or any other sum prescribed by … 
regulations”. 

The power to prescribe any other sum has been 
removed. Do members welcome that? 

Members indicated agreement. 

The Convener: Do members agree that there 
are no concerns on section 64, “Appeals from 
decisions under sections 52, 59 and 62”? 

Members indicated agreement. 

The Convener: New powers in subsections (1A) 
and (1B) of section 72, “Notice of land 

565



2149  21 NOVEMBER 2006  2150 

attachment”, have the effect that it will not be 
competent to register a notice of land attachment 
unless the debtor has been charged to pay a debt 
of at least £3,000 or 
“such other sum as may be prescribed by … regulations”. 

Those regulations will be subject to the affirmative 
procedure. Should consideration be given to 
including in the bill some limitation on the power to 
prescribe an alternative sum? 

Mr Macintosh: I am happy with the use of the 
affirmative procedure. 

The Convener: Do members have any other 
points? The proposal has been made that the 
power could be limited such that its use would be 
linked to changes in the value of money. I invite 
Andrew Crawley to provide some more 
explanation. 

Andrew Crawley: Are you referring to the value 
of money in the context of money attachment? 

The Convener: I am sorry—I was referring to 
land attachment, which is dealt with in section 72. 

Andrew Crawley: The legal adviser has just 
reminded me that there is such a link, as the 
minister made explicit when he gave evidence to 
the Enterprise and Culture Committee. 

Our position is that because the lower debt limit 
in land attachment, which is now £3,000, is closely 
linked to the qualifying debt limit in sequestration, 
any review of the figure should be conducted in 
the round. When we make a judgment about the 
lower debt limit in land attachment, we will need to 
consider other issues—in particular, how easy or 
otherwise it is for people to apply to bankrupt a 
debtor when they might choose to attach land or 
buildings belonging to them. The retail price index 
or a similar measure of the value of money is 
perhaps not the most relevant consideration as far 
as we are concerned, but it could certainly be 
taken into account when all such matters are 
judged together. 

The Convener: Are members happy with that 
explanation? 

Members indicated agreement.  

The Convener: We move on to section 81, 
“Application for warrant to sell attached land”. 
Section 81(2) deals with the prescribed sum. The 
issue is similar to the one that we dealt with in 
section 72. Is the answer the same? 

Andrew Crawley: Yes. The answer is the same, 
for the same reason. The limit here is essentially 
the same as the limit in section 72. In our view, 
both limits are linked to the debt limit for 
sequestration. 

The Convener: We move on to section 81(5A), 
which deals with further provision about reports on 

searches, and section 85, “Creditor’s duties prior 
to full hearing on application for warrant for sale”. 
No concerns have been expressed. Are members 
content with the provisions as drafted? 

Members: Yes. 

Mr Maxwell: Have we dealt with section 
81(5A)? 

The Convener: I took section 81(5A) and 
section 85 together. We can go back, if you like. 

Mr Maxwell: No, it is fine. 
The Convener: We move to section 86, “Full 

hearing on application for warrant for sale”. The 
power has been amended to increase the relevant 
minimum amount in the bill and to make the 
regulations subject to the affirmative procedure. 
Are members content with the provision? 

Members indicated agreement. 
The Convener: I will now take a number of 

sections together: section 116, “Interpretation”; 
section 117, “Residual attachment”; and section 
133, “Interpretation”, which is similar to section 
116. At stage 1, we recommended that the powers 
should be subject to the affirmative rather than the 
negative procedure. The Executive has not 
redrafted the provisions in the light of the 
committee’s recommendations. We will ask the 
obvious question—why not? 

Andrew Crawley: In our view, the negative 
procedure provides the appropriate level of 
scrutiny for the exercise of the powers. There 
seems not to be a meeting of minds about the 
importance of the powers. We think that they are 
important enough to be included in the bill, but we 
view them as essentially housekeeping powers. If 
there are developments in court procedures and 
other forms of enforcing debt, we want to be able 
to pick up on those and to make the necessary 
consequential changes to the definitions in the bill 
of “decree” and “document of debt”. We do not 
envisage that the powers will be used to make 
policy changes, which is why I described them as 
housekeeping powers. Because that is the nature 
of the powers as we see them, we think that the 
negative procedure is appropriate. If the powers 
were used to deliver a policy objective of the 
Executive, the position would be different and one 
might ask whether the affirmative procedure would 
be more appropriate. That is the position that we 
took when the committee first raised the issue. We 
have considered the representations that have 
been made since then, but our view remains that 
the negative procedure provides the appropriate 
level of scrutiny. 

Euan Robson: I suggest that it might be 
appropriate at stage 3 to get on the record a 
statement from the minister confirming that the 
powers are of a housekeeping nature. The 
minister need not use precisely that phraseology. 
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The Convener: We will communicate with the 
officials about that. 

Euan Robson: We should have a ministerial 
statement to that effect on the record. 

Andrew Crawley: I would be happy to raise the 
issue with the minister. He has been very 
accommodating in the past, so I am sure that he 
will consider it carefully. 

12:30 
The Convener: Let us move on to new section 

15H of the Debtors (Scotland) Act 1987, “Sum 
attached by arrestment on dependence”. At stage 
1, we were concerned that the power that is 
conferred by this section was not subject to 
affirmative procedure. The Executive has not 
redrafted the provision. Could you comment on 
that? 

Andrew Crawley: I am not sure that I can add a 
great deal to what was said previously on this 
issue. It would be fair to say that this is not quite 
such a consequential power as the previous one 
and that, therefore, there are issues of substantive 
policy. Clearly, a judgment needs to be made 
about whether the procedure should be affirmative 
or negative. Certainly, we view this power as being 
used to ensure that the debtor protection keeps 
pace with developments outside the narrow area 
of diligence. Essentially, this comes back to a 
value-for-money issue that would involve 
considering changes in price indices and so on to 
ensure that the level of protection that Parliament 
agrees in the bill can be adjusted appropriately so 
that the real value of the debtor protection is 
maintained. As that is how we envisage the power 
being used, we think that the negative procedure 
provides that appropriate level of scrutiny. 
Essentially, we view the power as being relatively 
narrow, although we accept that the committee 
has taken a different view in the past and might 
take a different view in the future.  

The Convener: In a similar vein, we thought 
that the power in section 162 of the bill, “Meaning 
of ‘money’ and related expressions”, should be 
subject to the affirmative procedure. However, 
again, it has not been redrafted. Is that for similar 
reasons? 

Andrew Crawley: The point is essentially the 
same as the one to do with the definitions of 
“decree” and “document of debt”. We do not 
propose using this power to embark on the 
creation of new categories of money. We hope 
that the power will enable Scottish ministers, from 
time to time, to ensure that the diligence of money 
attachment effectively attaches money as it is. 
“Housekeeping” is maybe not the right word but, 
again, the power is consequential to changes in 
other areas. 

The Convener: Okay. At stage 1, we 
recommended—I think with a view to obtaining 
further explanation from the Executive—that the 
power in section 172, “Release of money where 
attachment unduly harsh”, should be subject to the 
affirmative procedure. The Executive has not 
redrafted this one either. 

Andrew Crawley: My answer would be the 
same as the one that I gave in relation to other 
income thresholds. The purpose of this power is 
the same as the one that relates to those.  

The Convener: Is the committee content with 
sections 15H, 162 and 172? 

Members indicated agreement.

The Convener: Are members content with the 
power in new section 73A of the 1987 act, 
“Arrestment and action of furthcoming to proceed 
only on decree or document of debt”? 

Members indicated agreement.

The Convener: In section 195A of the bill, “Debt 
payment programmes with debt relief”, there is a 
significant power as regulations may provide for 
the cancellation of debt, the freezing or 
cancellation of interest on debt or cancellation of 
charges in relation to debt. We have quite a few 
questions on this matter. Has the right balance 
been struck between primary and secondary 
legislation? The procedure is affirmative at the 
moment but, obviously, the question is whether it 
should perhaps be super-affirmative.  

Andrew Crawley: I direct you to my earlier 
answer about the relative importance of the issues 
being raised. We accept that there are some 
important decisions that require to be made if 
regulations pass under this power. However, our 
view is that they are not so important that they 
would justify the high—if not exceptional—level of 
scrutiny that the super-affirmative procedure would 
bring.  

In general, I can offer reassurance about the 
level of engagement that the Executive 
contemplates as being necessary for the exercise 
of this power. The debt arrangement scheme is 
very much a collaborative project with internal and 
external stakeholders. A great deal of consultation 
and engagement has gone into getting as far as 
placing the power in the bill, and we envisage 
working with those stakeholders on adjusting 
drafts before we bring back a draft to the 
Parliament for approval. 

That is the big issue to do with engagement. The 
scrutiny issue is that the final regulations will be 
quite technical—tweaky, even—when they appear 
before the committee. We are discussing difficult 
regulations that require to do some quite complex 
legal things. The key policy decision about 
enabling debt relief is a big issue that Parliament 
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can sign off on that basis. When we bring the 
regulations to Parliament, the affirmative 
procedure will be appropriate because, although 
some big issues are generated around the 
exercise of the power, the exercise of the power 
will be relatively technical—important but 
technical. If it were not important, we would have 
thought that the power was better suited to the 
negative procedure, given its relatively technical 
nature at that stage. 

The Convener: Are there any further points? 

Members: No. 

The Convener: Section 196 is on amendments 
of the Debt Arrangement and Attachment 
(Scotland) Act 2002. There are concerns relating 
to whether the provision in section 196(2A) of the 
bill is necessary given section 7(4) of the 2000 act. 
I wonder whether you could clarify that for us. 

Andrew Crawley: It would be rash of me to 
make any promises on behalf of the draftsmen. 
We will be happy to consider any such issues that 
are raised by the committee after the meeting. 
However, if you will forgive me, discretion might be 
the better part of valour on such issues. 

The Convener: Okay. So you are happy to take 
that question away and get back to us with an 
answer. 

Andrew Crawley: We certainly are. 

The Convener: Fine. The other issue is why the 
procedure is negative rather than affirmative. 

Andrew Crawley: I think that that follows from 
the fact that Parliament agreed that only the first 
set of regulations under this power will be subject 
to the affirmative procedure. Therefore, every 
subsequent exercise of the power will be subject 
to the negative procedure. A different judgment 
might have been made if we had been in a 
different situation, but it would be awkward to say 
that this particular gloss on the power requires to 
be subject to the affirmative procedure when every 
other exercise of the power will be subject to the 
negative procedure. 

The Convener: Are there any further questions 
on that point? 

Andrew Crawley: I have one comment to add, 
convener. John St Clair, who is the legal adviser 
on the issue, points out that it is the nature of this 
particular power that it will tend to be exercised 
quite often, as a scheme of this kind requires quite 
a lot of fine tuning. We have made two sets of 
regulations already, and we may well make a 
further two sets over the coming year. We feel that 
the lead committee will see quite a lot of this 
power and may therefore feel that the negative 
procedure is appropriate. That is a judgment for 
the Subordinate Legislation Committee, as well. 

The Convener: Yes, that is right. 

Mr Maxwell: I accept entirely what the witness 
has said about having to come back to us on your 
first question, convener. However, we face the 
problem that stage 3 will take place a week on 
Thursday. If the answer comes back to us next 
Tuesday and we disagree with it or do not like it 
and want to lodge amendments to the bill, we will 
be back in the manuscript amendment situation 
that we were in with the Planning etc (Scotland) 
Bill. I am not asking a question, but making the 
point that we are back in the same situation on 
some of these points. There is no room for any 
further debate. By the time the answer comes 
back to us, we must either accept everything or try 
to lodge manuscript amendments, which is not 
really a suitable situation. 

The Convener: No. We tried to do the best that 
we could by inviting the officials to attend our 
meeting today, in order to pre-empt some of the 
issues. However, given the timescale, which you 
have mentioned, that is perhaps the best that we 
can do. 

Mr Maxwell: Yes. I am just making a general 
point. 

The Convener: I know, and I agree with you. 

Andrew Crawley: I accept that what Mr Maxwell 
raises is an issue. I am sure that I speak for all bill 
teams when I say that, given the time constraints, 
we very much welcome the opportunity to come to 
the committee in the hope of resolving as many 
concerns as can be resolved within the time that is 
available. 

The Convener: As we seem to be agreed on 
that, I shall move on. 

On section 197A, “Expressions used in this 
Part”, the Executive has stated that it intends to 
use the new power as required to ensure that the 
definitions in the bill keep pace with changes in 
court procedure and enforcement practice. As the 
process is largely technical, the Executive 
considers that the negative procedure provides the 
right level of scrutiny. Do we agree? 

Members indicated agreement. 

The Convener: No concerns have been 
highlighted on sections 197B and 197C. 

In section 198, “Information disclosure”, the 
Executive has allowed the first exercise of the 
power in section 198(1) to require a higher level of 
scrutiny. However, at stage 1, the committee felt 
that every subsequent exercise of the power 
should also be subject to the affirmative 
procedure. Would the Executive officials like to tell 
us why it should not be? 

Andrew Crawley: It might be helpful to consider 
this power in the context of similar powers in this 
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bill and in other legislation. The power is similar to 
that which we propose to take in relation to 
protected trust deed regulations and the power 
that the Executive already has under section 7 of 
the Debt Arrangement and Attachment (Scotland) 
Act 2002. These are technical and difficult areas of 
law and we expect that regular adjustments will be 
required to ensure that the scheme continues to 
be effective. I have already said something about 
how often we have amended the debt 
arrangement scheme regulations and about how 
we envisage amending them again in the relatively 
near future. 

When we create the framework in subordinate 
legislation, it is appropriate for us to come to 
Parliament and ask for explicit approval of our 
general approach. At that point, the affirmative 
procedure is appropriate. However, when we 
come back—as we expect that we will—to make 
periodic changes and refinements to the scheme, 
it would not be an appropriate use of 
parliamentary time if each of those exercises of 
the power required the affirmative procedure. In 
many cases, the changes will be minor tweaks, 
perhaps of only one line. 

Of course, we cannot guarantee that every 
exercise of the power will be for a minor change. 
However, because a balance is required, it is 
appropriate to say that subsequent exercises of 
the power can safely be left to the negative 
procedure. That remains our view. The proof of 
the pudding will be in the eating. We think that that 
is how things have worked with the debt 
arrangement scheme and how it will work with this 
power. 

Murray Tosh: From what you have said about 
balance, if the alternatives were only the negative 
or the affirmative procedure, you would argue for 
the negative. However, you were careful to say 
that, in some areas, the use of the power could 
raise significant matters. Is there not therefore a 
case for using open procedure? That would allow 
ministers to use the affirmative procedure when 
they considered—and the lead committee 
considered—that the power was major and 
merited the affirmative procedure. Should you not 
keep that option open for such circumstances? 

Andrew Crawley: First, I should be clear that I 
can answer that question only in relation to the 
position of the bill team. As the committee will 
know, wider issues arise to do with the use of 
open procedure. You will be better informed about 
that than I am. 

Our view on this issue is the same as our view 
on the use of the super-affirmative procedure. In 
the past, open procedure has been used only in 
regulations of great significance and of 
constitutional importance. That is not the kind of 
issue that this particular power raises, however 

important it is. We do not consider open procedure 
to be suitable for anything in this bill. Clearly, we 
think that the bill is important; but, in the great 
scheme of things, we do not think that it is that 
important. We have therefore not considered open 
procedure for this particular power or for any other 
power in the bill. 

12:45 
The Convener: We need to decide whether to 

stick with what we thought originally and state that 
the affirmative procedure should be used, whether 
we should recommend use of the open procedure, 
as Murray Tosh suggests, or whether we should 
leave things as they are. 

Mr Macintosh: We should leave things as they 
are. 

Mr Maxwell: I agree with our original comments. 
It has been accepted that significant changes 
might be made in the future. I would have thought 
that the open procedure was designed to 
accommodate that very situation. Earlier, we 
heard from the Minister for Parliamentary 
Business and her officials about the need for 
flexibility. I do not accept that we should be bound 
by the assumption that the open procedure should 
be used only for constitutional matters. We are 
trying to move forward on such matters, and the 
powers that we are discussing are good examples 
of where the open procedure would fit. 

The Convener: Euan, do you have a view either 
way? 

Euan Robson: In a word, no. 

The Convener: Okay. We always tend to err on 
the side of caution, so I think we would prefer the 
powers to be subject to the open procedure. 
Perhaps unfortunately for the officials, they have 
come to the committee just after the Minister for 
Parliamentary Business and her officials, who 
talked about the open procedure. 

Murray, do you want to say anything else? 

Murray Tosh: Mr Crawley said that there are 
other interests and that his response was very 
much from the bill team’s perspective. There might 
be broader interests and issues, so it would be 
appropriate for us to put the matter to the 
Executive by letter and allow time for a response 
to come in when those other interests and issues 
have been included in the discussion. If we were 
able to see that response next week, we could 
discuss whether we wished to press the matter 
further and lodge an amendment to the bill. We 
may or may not decide to do that, in the light of the 
answer that we get. 

The Convener: Stewart, are you happy to go 
along with what Murray suggests? 
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Mr Maxwell: It is a perfectly acceptable 
suggestion. My only doubt is that that would take 
us back to the timescale problem. If we decided to 
lodge an amendment, it would have to be a 
manuscript amendment. 

Murray Tosh: That would be unfortunate, but 
the approach worked well last week—in relation to 
the Planning etc (Scotland) Bill—in that the 
Presiding Officer accepted the reason for the 
manuscript amendment. The same timetabling 
considerations apply in the case of the Bankruptcy 
and Diligence etc (Scotland) Bill, so I hope that the 
Presiding Officer would view an amendment in a 
similar light. It may even be that, given an 
additional week to think about it, the minister in 
charge of the bill might be persuaded that we had 
a point. 

The Convener: There is an alternative. We 
could lodge an amendment and then withdraw it, 
but we will discuss that later and communicate our 
decision to the Executive. 

Section 198(2) gives examples of the power in 
section 198(1). No concerns arise. 

Section 198(6A) is on the definitions of “decree” 
and “document of debt”. The same point arises 
here. We wonder why the power is not subject to 
the affirmative procedure. 

Andrew Crawley: The same point applies here, 
in relation to reasons for changing the definitions. 

The Convener: Are members happy with that? 

Members indicated agreement. 

The Convener: Thank you for your attendance 
today and for the explanation and clarification that 
you have given. 

Before we move on, can we decide on section 
198? Do we want to lodge an amendment and 
withdraw it if necessary, or should we take the 
approach that Murray Tosh suggested and return 
to the matter next week? 

Murray Tosh: Now that you have reminded me 
that there is time, I think that it would be better to 
lodge an amendment now and decide, in the light 
of the information that is given, whether we wish to 
press it. Last week, in relation to the Planning etc 
(Scotland) Bill, we had no alternative but to lodge 
a manuscript amendment. If we lodged a 
manuscript amendment next week, it is possible 
that those who advise the Presiding Officer would 
say that we had had time to lodge an amendment 
this week, in which case the Presiding Officer 
might not look at the amendment so favourably. 
We should lodge an amendment this week. 

The Convener: That is the best way to proceed. 
We will consider the officials’ response next week. 

Mr Macintosh: Although that is a sensible 

approach for the reasons that Murray Tosh has 
just stated, I am far from supportive of the 
suggestion that we simply put through this 
amendment. I would certainly want to see the 
Executive response first. 

The Convener: Yes. It is just that, given the 
timescale, this might be a better way of addressing 
the matter. I do like to be inclusive on this 
committee. 
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Bankruptcy and Diligence etc 
(Scotland) Bill:

Financial Memorandum

10:03 
The Convener: We move to agenda item 2, 

which is the Bankruptcy and Diligence etc 
(Scotland) Bill. Our intention is to consider a 
supplementary financial memorandum to the bill. 
As members will see from the clerk’s note, a 
supplementary financial memorandum is required 
if amendments at stage 2 will cause significant 
additional expenditure. We agreed that, when that 
memorandum had been produced, the Finance 
Committee would take evidence from Executive 
officials and that, if we had any further concerns 
when we had heard that evidence, one of us 
would be able to raise them on behalf of the 
committee during the stage 3 debate, because 
there is obviously no time to draft and agree a 
report before stage 3 on Thursday.  

We shall therefore hear evidence today from 
Andy Crawley, the bill team leader, and from 
Gillian Thompson, the chief executive of the 
Accountant in Bankruptcy. I invite Andy and Gillian 
to explain the supplementary memorandum before 
members ask questions. 

Andy Crawley (Scottish Executive Justice 
Department): The supplementary financial 
memorandum has been sent to the committee for 
three reasons. The first is not directly related to 
any change that we think will cause an increase in 
the costs of the bill, but is really for clarification—
we hope that it will be helpful to Parliament—in 
relation to concerns that were expressed in 
meetings of the Finance Committee and the lead 
committee about the impact of a rising trend in 
insolvencies. That change is not linked to what we 
are doing in the bill, but some members thought it 
relevant in relation to the overall funding of the 
Accountant in Bankruptcy. Perhaps we have gone 
a bit further than we would normally go, but we 
want to be helpful.  

The second reason is that one change at stage 
2 was the introduction of a new route into 
sequestration, which is the legal name for 
bankruptcy. That new route will allow people who 
meet certain low-income, low-asset criteria to 
become bankrupt when they are not apparently 
insolvent under the existing law. That will lead to 
an increase in the number of people who go 
bankrupt, so it is appropriate that we take that into 
account, even though our conclusion is that it will 
not impact on the costs to the Scottish 
Administration, but can be managed from within 
existing budgets.  
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The third reason is also related to clarification. 
When it first took evidence from me and my 
colleagues, the Finance Committee pointed out 
that the financial memorandum made no reference 
to the costs that will be associated with the 
proposed protected trust deed regulations. A 
protected trust deed is an alternative to 
bankruptcy—in some ways, it is a soft form of 
bankruptcy—and we had not fully complied with 
agreements about how, in the financial 
memorandum, we would account for the costs of 
secondary legislation. Again, our view is that the 
costs can be managed within existing budgets, but 
we think it appropriate to provide the 
supplementary memorandum to the committee for 
that reason, as well as for the other two reasons.  

Gillian Thompson (Accountant in 
Bankruptcy): Andy Crawley has spoken about the 
policy, but my interest is in the deliverables. I was 
struck by concerns that were expressed the last 
time we appeared before the committee, in 
relation to whether we had sufficient funding to 
cover what was being asked. There were other 
concerns about bankruptcy numbers and whether 
we had done enough by way of estimating the 
increase in those numbers, particularly in the face 
of the 54 per cent increase in business that we 
had in 2005-06. 

I am happy to take questions on the figures that 
are presented in the supplementary financial 
memorandum. They vary slightly from those in the 
previous financial memorandum, but that is just a 
reflection of the fact that working out timescales 
for what is required to deliver the bill is an organic 
process. What you see in the new memorandum 
reflects a slightly different situation. 

In my line in the Budget (Scotland) Bill for 2006-
07, there is £1.8 million extra, and for next year, 
subject to spending review 2007, there is an 
additional £1 million for bill reforms. At the 
moment, we are displaying slightly less on the one 
hand and slightly more on the other, and it is a 
moot point exactly what the costs are likely to be 
in 2007-08, as I have said before. We review the 
situation regularly; all I can say to offer members 
some comfort is that I am confident that we will be 
able to deliver the bill for the costs that we have 
cited in the supplementary financial memorandum. 

The Convener: Thank you. The supplementary 
financial memorandum complies fully with the 
requirement to deal with the three issues on which 
we asked for clarification. I am grateful to the 
officials for bringing it to us. 

One issue that concerns me is to do with the 
final point that Gillian Thompson dealt with, on 
changes in the take-up of insolvency measures 
that will be affected by the bill and what the long-
term trend is likely to be. The data that you have 
provided for us cover 2006-07 and then 2007-08 

and subsequent years. There is nothing about 
rising provision in the longer term. Is it safe to 
assume that provision will not have to increase, 
given the pace of the increase in insolvencies and 
given what we know about emerging patterns of 
personal debt? I realise that that question takes us 
into the next spending review. 

Gillian Thompson: By and large, I would go 
into SR 2007 using the figures in the financial 
memorandum as a guide to the costs over those 
years. We were taken by surprise in 2005-06 by 
the increase of 54 per cent in insolvencies; we 
were slightly ahead of things as they panned out in 
England and Wales. 

At the moment, it looks as though the 2005-06 
level will be sustained into 2006-07 and then go up 
by perhaps 5 or 6 per cent. There is still a 
considerable amount of creditor activity, which is 
running at 60:40—that is, creditors 60 per cent 
and debtors 40 per cent. An issue that came to 
light in 2005-06 was that creditors had been very 
active and that they were public creditors—local 
authorities, HM Revenue and Customs, etc. That 
trend seems to have been maintained into this 
financial year. 

In the past, we would normally have anticipated 
a fairly low amount—around 4 per cent—for uplift 
year on year. However, it is a bit difficult to do the 
crystal-ball gazing at the moment because we are 
not 100 per cent certain. Because of current 
economic factors, one could anticipate that more 
people will go into sequestration. However, at the 
moment I feel that the 2005-06 increase was 
sufficient to give us quite an uplift. We envisage 
such a figure coming through every year, but I am 
not complacent about that. 

The other increases that committee members 
can see in table 1 in paper F1/S2/06/30/2 relate to 
what I call the artificial increases—variations in 
people’s behaviours and attitudes that will result 
from changes to the bill. It looks as though the 
numbers of sequestrations will rise fairly 
dramatically in 2008-09, but that is a simple 
reflection of the changes that we are introducing. I 
hope that the figures will even out a bit. 

I do not know whether Andy Crawley has 
anything to say about the changes. 

Andy Crawley: I have nothing to add, except to 
say that the Executive is also confident, as far as 
we can be, that we have taken due account of 
likely increases in insolvencies. In essence, we 
are crystal-ball gazing; we do not know what is 
going to happen. The figures may plateau or fall 
and the rates of growth in England and Scotland 
may be different. However, we have paid rigorous 
attention to those matters in the light of comments 
that were made by the committee, and we believe 
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that the figures in the table are robust and give 
reliable projected costs. 

Mr John Swinney (North Tayside) (SNP): I 
have a question for Gillian Thompson. I 
understand the rationale for the cost increases for 
the projected increase in insolvencies from 2006-
07 to 2007-08. The caseload will be closer to the 
mid-20,000s than the mid-10,000s, but Mr Crawley 
hinted that the numbers might be lower than you 
have anticipated. How will you deal with that? A 
functioning organisation has to have a certain 
capacity in place. Will you build up your staff 
numbers to cope with your highest estimates for 
2007-08, or will you be able to ca’ canny? 

10:15
Gillian Thompson: Of course we will. It is a 

juggling act. At the moment, I have 130 staff in the 
building at Kilwinning, about 15 of whom are 
specifically working on our information technology 
project and are not permanent members of staff. 
We have gradually been staffing up as a result of 
the relocation and we have been getting back to 
our original staffing position as at December 2002; 
we are more or less there. We have taken on 
some additional people to work on bankruptcy 
reform this financial year because that is where I 
had start-up costs. Some staff are working on 
various other projects, so additional staff are 
backfilling for them. Of course, it also takes a wee 
while to do the training. 

We forecast that we will take on another tranche 
of staff next year, but that will be a gradual 
process. Inevitably, people will leave, too—it is 
swings and roundabouts. The key thing is that we 
absorbed the increase in sequestrations of 54 per 
cent without increasing the number of staff. We did 
that by finding ways to approach methodologies 
and to handle and administer cases more cheaply 
and efficiently. We will continue to do that. From a 
confidence perspective, the committee may be 
interested to know that we are about to publish our 
first full-blown business strategy since we became 
an executive agency. It includes a variety of 
streams of activity, including shared support 
services and other things that will make us more 
efficient and effective. I am fairly comfortable that 
we will be able to contract more staff if we need to. 
People leave who do not have to be replaced. We 
can forecast that level of movement.  

I thank Andy Crawley for reminding me that I 
employ insolvency practitioners. The norm is that 
25 per cent of the cases for which I am trustee 
stay in-house and 75 per cent go out to insolvency 
practitioners. It is always possible to vary the level 
of work that goes to insolvency practitioners as 
needed; in the past couple of years I have leaned 
on them quite heavily. We could take significantly 

more cases in-house, had we the resources. We 
aspire to that. 

Derek Brownlee (South of Scotland) (Con): I 
want clarification on underlying trends. One of the 
marked changes that are forecast in table 1 of 
paper F1/S2/06/30/2 is a significant decrease not 
only in the absolute number of protected trust 
deeds but in the relative proportion. In the figures 
for 2005-06, about two thirds of all insolvency 
numbers were under a protected trust deed. By 
my calculation, by the time we get to 2009-10, the 
proportion will be down to about 15 per cent. In 
paragraph 21, you indicate that the anticipated 
reform of protected trust deeds will lead to a rise in 
sequestration and debt arrangement scheme 
numbers. I understand why that might be—
perhaps by making PTDs less attractive—but, if 
we consider the increase in the debt arrangement 
scheme numbers, I assume that the bulk of the 
movement away from PTDs will be into 
sequestration. What does that mean in terms of 
costs, not just to the Scottish Court Service and 
the profession but to creditors? It strikes me from 
a creditor’s perspective that moving a significant 
proportion to sequestration might not be a 
particularly satisfactory arrangement.  

Andy Crawley: One of our concerns about trust 
deeds—to be precise, about some trust deeds—is 
that the costs of administration greatly outweigh 
benefits to creditors and, arguably, to debtors 
because the costs of administration mean that the 
debtor is not repaying any part of their debt. Our 
assumption is that trust deeds moving into 
sequestration will be cheaper to administer 
because, essentially, civil servants are paid less 
than insolvency practitioners. There will therefore 
be no significant increase in the costs associated 
with that move. I need to pass the question to 
Gillian Thompson for exact figures, but I think that 
that answers your question about why, in policy 
terms, we think that the costs will not be affected 
in the way Derek Brownlee suggests. 

In relation to how many debtors who cannot be 
assigned trust deeds would go into sequestration 
and how many would go into DASs, our thinking 
on that has developed over time. At one time we 
thought that more would go into DASs; we now 
think that more will go into sequestration. That is 
based largely on the number of trust deeds that 
make very low payments. We are now assuming 
that those trust deeds will not be suitable for DASs 
because they will not be able to make sufficient 
payment to satisfy creditors, who need to agree to 
a DAS payment. However, that may prove to be 
incorrect and the figures may change in different 
ways. We have provided our best estimate of how 
we think the policy will impact on take-up of the 
different debt measures.  
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Jim Mather (Highlands and Islands) (SNP): 
You say that it is expected that the number of 
sequestrations that result from low-income, low-
asset cases will level out after the backlog has 
cleared. At what level do you think it will level out? 

Andy Crawley: That is a good question. Based 
on our initial discussions with the debt advice and 
money advice sectors, we assumed that between 
1,000 and 2,000 additional sequestrations a year 
would result from what was then called no-income, 
no-asset bankruptcy. In discussions with the AIB, 
the sector, colleagues and other interests, we 
think that that was probably a bit of an 
underestimation and that there might be a higher-
based level rise, if I can put it that way. The figures 
in the table suggest that there will be somewhere 
in the region of 3,000 to 4,000, which I hope is an 
overestimation because, obviously, I hope that 
fewer people than that will need to go bankrupt. 

On the robustness of the figures, however, we 
believe that they will at least give the committee 
some assurance that we have properly accounted 
for the costs to the Scottish Administration. The 
short answer is that the number of additional 
sequestrations will be between 1,000 and 4,000 a 
year. The actual amount will almost certainly be 
towards the middle of that range because that is 
how such ranges tend to work out.  

Jim Mather: Are you detecting any patterns? 
Might there be a cascade effect in that process, 
with particular impact on creditors? 

Andy Crawley: We are not making such an 
assumption. I suppose that it could be argued that 
those kinds of debtors might be more likely to 
have public debt than credit-card debt, simply 
because they find it harder to access financial 
services. However, I would be cautious about 
saying more than that. That may be an issue, but it 
has not been identified as such. 

Jim Mather: On public debt, could students go 
through the process? 

Andy Crawley: Student debt will not be written 
off in a trust deed or in a sequestration. That is 
Executive policy. 

The Convener: I thank the officials for their 
time. The supplementary information that they 
have provided was helpful in its presentation of the 
offsetting nature in administrative and cost terms 
of the various policy changes that were made at 
stage 2. Given the relatively minor points that have 
been raised by the committee, there will on this 
occasion be no need for a member of the Finance 
Committee to comment at stage 3.  

10:24 
Meeting continued in private until 12:00.
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Bankruptcy and Diligence etc. (Scotland) Bill 

Marshalled List of Amendments selected for Stage 3 

The Bill will be considered in the following order— 

Sections 1 to 204 Schedules 1 to 6 
Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 1 

Allan Wilson 

12 In section 1, page 1, line 11, leave out <(or such other period as may be prescribed)> 

Section 2 

Allan Wilson 

90 In section 2, page 2, line 41, leave out <of sequestration> and insert <on which sequestration is 
awarded>

Allan Wilson 

91 In section 2, page 3, line 8, leave out <was in sequestration at some> and insert— 

<(a) has previously been sequestrated; and 

(b) remained undischarged from that sequestration at any> 

Allan Wilson 

13 In section 2, page 5, leave out lines 4 to 6. 

Allan Wilson 

14 In section 2, page 5, line 17, leave out <provide> and insert <vary such an undertaking, including 
providing>

Allan Wilson 

15 In section 2, page 5, leave out lines 21 to 24 and insert <A debtor may, with the agreement of the 
Accountant in Bankruptcy, specify in a bankruptcy restrictions undertaking that> 
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Section 8 

Allan Wilson 

16 In section 8, page 10, line 8, after <insert> insert <”or> 

After section 15 

Allan Wilson 

64 After section 15 insert— 

<Vesting of estate and dealings of debtor 

Vesting of estate and dealings of debtor 
(1) In section 31 of the 1985 Act (vesting of estate in trustee at date of sequestration)— 

(a) after subsection (1) insert— 

“(1A) It shall not be competent for— 

(a) the trustee; or 

(b) any person deriving title from the trustee, 

 to complete title to any heritable estate in Scotland vested in the trustee by 
virtue of his appointment before the expiry of the period mentioned in 
subsection (1B) below. 

(1B) That period is the period of 28 days (or such other period as may be 
prescribed) beginning with the day on which— 

(a) the certified copy of the order of the sheriff granting warrant is recorded 
under subsection (1)(a) of section 14 of this Act; or 

(b) the certified copy of the determination of the Accountant in Bankruptcy 
awarding sequestration is recorded under subsection (1A) of that section, 

 in the register of inhibitions.”; and 

(b) in subsection (8), after paragraph (a) insert— 

“(aa) any property of the debtor, title to which has not been completed by 
another person deriving right from the debtor;”. 

(2) In section 32 (vesting of estate, and dealings of debtor, after sequestration)— 

(a) in subsection (8) (dealings with debtor after sequestration to be of no effect), after 
“under” insert “this section or”; 

(b) in subsection (9) (circumstances where post-sequestration dealings with debtor 
remain valid), after paragraph (b)(iii) insert “; or 

(iv) one which satisfies the conditions mentioned in subsection (9ZA) 
below,”; and 

(c) after that subsection insert— 

“(9ZA) The conditions are that — 

(a) the dealing constitutes— 

(i) the transfer of incorporeal moveable property; or 
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(ii) the creation, transfer, variation or extinguishing of a real right in 
heritable property, 

 for which the person dealing with the debtor has given adequate 
consideration to the debtor, or is willing to give adequate consideration 
to the trustee; 

(b) the dealing requires the delivery of a deed; and 

(c) the delivery occurs during the period beginning with the date of 
sequestration and ending on the day which falls 7 days after the day on 
which—

(i) the certified copy of the order of the sheriff granting warrant is 
recorded under subsection (1)(a) of section 14 of this Act; or 

(ii) the certified copy of the determination of the Accountant in 
Bankruptcy awarding sequestration is recorded under subsection 
(1A) of that section, 

 in the register of inhibitions.”.> 

Section 16 

Allan Wilson 

17 In section 16, page 21, line 21, at beginning insert <Subject to subsection (4J) below,> 

Allan Wilson 

18 In section 16, page 22, line 34, at end insert— 

<(4J) If the debtor fails to comply with an agreement entered into under subsection 
(4A) above, the sheriff, on the application of the trustee, may make an order 
under subsection (2) above— 

(a) ending on the date on which the agreement would, had the debtor 
continued to comply with it, have ended; and  

(b) on the same terms as the agreement.> 

Section 17 

Allan Wilson 

29 In section 17, page 23, line 2, leave out <writing of such abandonment> and insert <such form as 
may be prescribed> 

Allan Wilson 

30 In section 17, page 23, line 4, leave out from <in> to the end of line 7 

Allan Wilson 

31 In section 17, page 23, line 8, leave out from <register> to the end of line 9 and insert <record a 
certified copy of it in the Register of Inhibitions> 
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Section 18 

Allan Wilson 

65 In section 18, page 25, line 2, at end insert— 

<( ) the extent to which a debtor may be discharged, by virtue of a protected 
trust deed, from his liabilities or from such liabilities or class of 
liabilities as may be prescribed in the regulations;> 

Before section 23 

Allan Wilson 

19 Before section 23 insert— 

<Debt limits in sequestrations 

 In section 5 of the 1985 Act (sequestration of the estate of living or deceased debtor)— 

(a) in subsection (2B)(a), for “£1,500” substitute “£3,000 or such sum as may be 
prescribed; and 

(b) in subsection (4), for “£1,500”, in both places where it occurs, substitute 
“£3,000”.> 

Section 23A 

Allan Wilson 

20 In section 23A, page 29, line 20, leave out <and> and insert <to> 

Allan Wilson 

21 In section 23A, page 29, line 21, at end insert— 

<“(3AA) Where the sheriff is satisfied that the debtor shall, before the expiry of the 
period of 42 days beginning with the day on which the debtor appears before 
the sheriff, pay or satisfy— 

(a) the debt in respect of which the debtor became apparently insolvent; and 

(b) any other debt due by the debtor to the petitioner and any creditor 
concurring in the petition, 

 the sheriff may continue the petition for a period of no more than 42 days.>

Section 29A 

Allan Wilson 

22 In section 29A, page 31, line 35, at end insert— 

<(ai) subsection (2B)(a) and (4) of section 5;> 
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Section 31 

Allan Wilson 

38 In section 31, page 32, line 16, after <33> insert <or 38(1A)> 

Allan Wilson 

39 In section 31, page 33, line 2, at end insert— 

<(  ) the form of documents (including notices as mentioned in sections 33(1) and 
38(1A) of this Act) for registration in that Register, the particulars they are to 
contain and the manner in which they are to be delivered to the Keeper. 

(  ) Provision under subsection (8) above may, in particular, facilitate the use— 

(a) of electronic communication; 

(b) of documents in electronic form (and of certified electronic signatures in 
documents).> 

Section 32 

Allan Wilson 

40 In section 32, page 33, line 14, at end insert— 

<(  ) References in this Part to a document which grants a floating charge are to a document 
by means of which a floating charge is granted.> 

Section 33 

Allan Wilson 

41 In section 33, page 33, line 19, leave out subsection (2) 

Section 36 

Allan Wilson 

42 In section 36, page 35, line 29, leave out from beginning to end of line 30 and insert—  

<(1) A document of alteration may alter (whether by addition, deletion or substitution of text 
or otherwise) the terms of a document granting a floating charge. 

(1A) If (and in so far as) an alteration to the terms of a document granting a floating charge 
concerns—

(a) the ranking of the charge with any other floating charge or any fixed security; or 

(b) the specification of— 

(i) the property that is subject to the charge; or 

(ii) the obligations that are secured by the charge, 

 the alteration is not valid unless subsection (1B) below is satisfied. 
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(1B) This subsection is satisfied if the alteration is made by a document of alteration which 
is—>

Allan Wilson 

43 In section 36, page 35, line 37, leave out <(1)> and insert <(1B)> 

Allan Wilson 

44 In section 36, page 36, line 5, at end insert <; and 

(  ) as to the specification of the property that is subject to the charge.> 

Allan Wilson 

45 In section 36, page 36, line 5, at end insert— 

<(  ) For the purpose of subsection (3) above, property is not to be regarded as released from 
the scope of a floating charge by reason only of its ceasing to be the property of the 
company which granted the charge.> 

Section 38 

Allan Wilson 

46 In section 38, page 36, line 15, at end insert— 

<(  ) But, in a case mentioned in subsection (6)(a) below, there is no attachment under 
subsection (1) above until such time as a notice of attachment is registered in the 
Register of Floating Charges on the application of the holder of the charge.> 

Section 39 

Allan Wilson 

47 In section 39, page 37, line 27, at end insert— 

<(  ) Section 140 (floating charges (Scotland)) of the Companies Act 1989 (c.40) is repealed 
(but, despite being repealed, is to be treated as having effect for the purposes of 
subsections (3) and (4) above).> 

Section 42 

Allan Wilson 

48 In section 42, page 38, line 31, after <(3)> insert <(including as subject to section 34A(1) to (4))> 

Section 43 

Mr Kenny MacAskill 

93* Leave out section 43 and insert— 

<Advisory Commission on Judicial Officers 
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(1) The Advisory Council on Messengers-at-Arms and Sheriff Officers established under 
section 76 of the 1987 Act is renamed the Advisory Commission on Judicial Officers (in 
this Act, “the Commission”). 

(2) Section 76 of the 1987 Act is amended as follows. 

(3) For the word “council”, in each place where it occurs, substitute “commission”. 

(4) In subsection (1)— 

(a) for the words “Messengers-at-Arms and Sheriff Officers”” substitute 
“Commission on Judicial Officers””; 

(b) for the words “75 of this Act” substitute “(Power of Court of Session to provide 
for exercise of functions under this Part)” of the Bankruptcy and Diligence 
(Scotland) Act 2006 (asp 00), to exercise the functions conferred on it by virtue of 
that Act and any other enactment,”; and 

(c) for the words “officers of court” substitute “judicial officers”. 

(5) In subsection (2)(a)— 

(a) the “and” following sub-paragraph (iii) is repealed; and 

(b) after sub-paragraph (iv) insert “and 

  “(v) three other persons, one of whom shall be a person appearing to 
the Lord President to be representative of the interests of people 
affected by debt. 

(2A) No person may be appointed to the Commission if that person is, or has at any 
time during the previous year been, a member of the House of Commons, the 
Scottish Parliament or the European Parliament.”>   

Section 44 

Mr Kenny MacAskill 

94 Leave out section 44 

Section 45 

Allan Wilson 

95 In section 45, page 40, line 23, after <procedures> insert <and practice> 

Section 46 

Mr Kenny MacAskill 

96 In section 46, page 40, leave out line 26 

Allan Wilson 

97 In section 46, page 40, line 27, at end insert <or 49(1),> 
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Section 50 

Allan Wilson 

49 In section 50, page 41, line 37, at end insert <; and 

<(  ) any reference to a notification, admission or representation being in writing 
includes a reference to that notification, admission or representation being an 
electronic communication.> 

Allan Wilson 

50 Move section 50 to after section 67 

Section 51 

Mr Kenny MacAskill 

98 In section 51, page 42, line 18, leave out <disciplinary committee of the Commission (in this Part, 
the “disciplinary committee”)> and insert <Court of Session> 

Section 52 

Allan Wilson 

1 In section 52, page 43, line 5, leave out <judicial> 

Section 53 

Mr Kenny MacAskill 

99 Leave out section 53 

Section 55 

Mr Kenny MacAskill 

206* In section 55, page 44, line 29, at end insert— 

<(  ) The power to make regulations under paragraphs (a) to (c) of subsection (2) above is 
subject to section (Ownership and control of judicial officer businesses)>

Mr Kenny MacAskill 

100 In section 55, page 44, line 32, leave out <Commission> and insert <Court of Session> 

Mr Kenny MacAskill 

101 In section 55, page 44, line 36, leave out <Commission> and insert <Court of Session> 

Mr Kenny MacAskill 

102 In section 55, page 44, line 37, leave out <Commission> and insert <Court of Session> 
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Mr Kenny MacAskill 

103 In section 55, page 44, line 39, leave out <Commission> and insert <Court of Session> 

Mr Kenny MacAskill 

104 In section 55, page 45, line 7, leave out <Commission> and insert <Court of Session> 

Allan Wilson 

66 In section 55, page 45, line 10, leave out from <; and> to end of line 11 

Mr Kenny MacAskill 

105 In section 55, page 45, line 12, leave out <Commission> and insert <Court of Session> 

Mr Kenny MacAskill 

106 In section 55, page 45, line 13, leave out <Commission> and insert <Court of Session> 

Mr Kenny MacAskill 

107 In section 55, page 45, line 14, leave out <Commission> and insert <Court of Session> 

Mr Kenny MacAskill 

108 In section 55, page 45, line 16, leave out <Commission> and insert <Court of Session> 

Section 56B 

Mr Kenny MacAskill 

109 In section 56B, page 46, line 27, leave out <disciplinary committee> and insert <Court of 
Session>

Mr Kenny MacAskill 

110 In section 56B, page 46, line 28, at end insert— 

<(  ) The Commission must forward any information provided under subsection (1) to the 
Court of Session where it appears to the Commission that the information is likely to be 
relevant to— 

(a) any investigation under section 58 of this Act; or 

(b) the consideration by the Court of Session of any matter under section 61 of this 
Act.>

Section 58 

Allan Wilson 

2 In section 58, page 47, line 12, leave out <a judicial> and insert <an> 
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Allan Wilson 

3 In section 58, page 47, line 13, leave out <such misconduct> and insert <misconduct by an 
officer>

Mr Kenny MacAskill 

112 In section 58, page 47, line 30, leave out <disciplinary committee> and insert <Court of Session> 

Mr Kenny MacAskill 

113 In section 58, page 47, line 32, leave out <disciplinary committee> and insert <Court of Session> 

Mr Kenny MacAskill 

114 In section 58, page 48, leave out lines 6 to 9 

Section 59 

Mr Kenny MacAskill 

115 In section 59, page 48, line 18, leave out <disciplinary committee> and insert <Court of Session> 

Mr Kenny MacAskill 

116 In section 59, page 48, line 20, leave out <disciplinary committee> and insert <Court of Session> 

Section 60 

Allan Wilson 

117 In section 60, page 48, line 24, leave out from <the> to <(a)> on line 25 and insert— 

<(a) the Commission> 

Mr Kenny MacAskill 

118 In section 60, page 48, line 28, leave out <disciplinary committee> and insert <Court of Session> 

Section 60A 

Mr Kenny MacAskill 

119 In section 60A, page 49, line 10, leave out <disciplinary committee> and insert <Court of 
Session>

Section 61 

Mr Kenny MacAskill 

120 In section 61, page 49, line 14, leave out <disciplinary committee> and insert <Court of Session> 

10

585



Allan Wilson 

121 In section 61, page 49, line 15, leave out <60A> and insert <60A(2)> 

Mr Kenny MacAskill 

122 In section 61, page 49, line 15, leave out <committee> and insert <Court of Session> 

Mr Kenny MacAskill 

123 In section 61, page 49, line 18, leave out <held by the Commission> and insert <it holds> 

Mr Kenny MacAskill 

124 In section 61, page 49, line 21, leave out <disciplinary committee, the committee> and insert 
<Court of Session, it> 

Mr Kenny MacAskill 

125 In section 61, page 49, line 22, leave out <disciplinary committee> and insert <Court of Session> 

Mr Kenny MacAskill 

126 In section 61, page 49, line 30, leave out <committee> and insert <Court of Session> 

Mr Kenny MacAskill 

127 In section 61, page 49, line 31, leave out <disciplinary committee> and insert <Court of Session> 

Mr Kenny MacAskill 

128 In section 61, page 50, line 1, leave out subsections 8 and 9 

Section 62 

Mr Kenny MacAskill 

129 In section 62, page 50, line 5, leave out <disciplinary committee> and insert <Court of Session> 

Allan Wilson 

130 In section 62, page 50, line 6, leave out <60A(1)> and insert <60A(2)> 

Mr Kenny MacAskill 

131 In section 62, page 50, line 6, leave out <committee> and insert <Court of Session> 

Mr Kenny MacAskill 

132 In section 62, page 50, line 8, leave out <disciplinary committee> and insert <Court of Session> 

Mr Kenny MacAskill 

133 In section 62, page 50, line 11, leave out <committee> and insert <Court of Session> 
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Mr Kenny MacAskill 

134 In section 62, page 50, line 12, leave out <disciplinary committee> and insert <Court of Session> 

Mr Kenny MacAskill 

135 In section 62, page 50, line 13, leave out <committee> and insert <Court of Session> 

Mr Kenny MacAskill 

136 In section 62, page 50, line 15, leave out <disciplinary committee> and insert <Court of Session> 

Allan Wilson 

51 In section 62, page 50, line 16, leave out <or (b)> and insert <, (b) or (ba)> 

Mr Kenny MacAskill 

137 In section 62, page 50, line 27, leave out <committee> and insert <Court of Session> 

Mr Kenny MacAskill 

138 In section 62, page 50, line 31, leave out <disciplinary committee> and insert <Court of Session> 

Mr Kenny MacAskill 

139 In section 62, page 50, line 34, leave out <disciplinary committee> and insert <Court of Session> 

Mr Kenny MacAskill 

140 In section 62, page 50, line 38, leave out <disciplinary committee> and insert <Court of Session> 

Section 63 

Mr Kenny MacAskill 

141 In section 63, page 51, line 4, leave out <Commission> and insert <Court of Session> 

Mr Kenny MacAskill 

142 In section 63, page 51, line 5, leave out <Commission must intimate any order made by the 
disciplinary committee> and insert <Court of Session must intimate any order it makes> 

Mr Kenny MacAskill 

143 In section 63, page 51, leave out line 8 

Section 64 

Mr Kenny MacAskill 

144 In section 64, page 51, line 16, leave out <disciplinary committee> and insert <Court of Session> 
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Mr Kenny MacAskill 

145 In section 64, page 51, line 23, leave out subsection (3) 

Section 65 

Allan Wilson 

67 In section 65, page 52, line 4, leave out <principal> and insert <sole or main> 

Allan Wilson 

68 In section 65, page 52, leave out lines 9 to 11 

Allan Wilson 

69 In section 65, page 52, line 14, at end insert— 

<(  ) Any reference in subsection (3) above to a member of a judicial officer’s family is to be 
construed as a reference to— 

(a) the spouse of the officer; 

(b) a person living together with the officer as husband and wife; 

(c) a civil partner of the officer; 

(d) a person living with the officer in a relationship which has the characteristics of 
the relationship between a husband and wife except that the person and the officer 
are of the same sex; 

(e) a parent of the officer; 

(f) a brother or sister of the officer; 

(g) a child of the officer, including— 

(i) a stepchild; and 

(ii) any child brought up or treated by the officer or any person mentioned in 
paragraph (b), (c) or (d) above as a child of the officer or, as the case may 
be, of that person; 

(h) a grandchild of the officer, 

 and any relationships of the half blood or by affinity are to be construed as relationships 
of the full blood.> 

After section 66 

Mr Kenny MacAskill 

52 After section 66 insert— 

<Ownership and control of judicial officer businesses
(1) A judicial officer may not carry out a judicial officer’s functions as— 

(a) a partner in a partnership,  

(b) a member of a limited liability partnership, or 
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(c)  an employee of a partnership or limited liability partnership, 

 unless every partner or, as the case may be, member holds a commission as a judicial 
officer.

(2) A judicial officer may not— 

(a) form a company for the purpose of carrying out a judicial officer’s functions; or 

(b) carry out a judicial officer’s functions as an employee of a company, 

(“company” having the meaning given by section 1(1) of the Companies Act 2006 
(c.46)).>

Section 67 

Mr Kenny MacAskill 

146 In section 67, page 52, line 38, leave out <disciplinary committee> and insert <Court of Session> 

After section 67 

Mr Kenny MacAskill 

147 After section 67 insert— 

<Power of Court of Session to provide for exercise of functions under this Part 

 The Court of Session may, by Act of Sederunt, make provision in respect of any 
functions conferred on it under this Part.> 

Section 70 

Allan Wilson 

4 In section 70, page 53, leave out lines 27 and 28 

Allan Wilson 

5 In section 70, page 53, line 30, at end insert <; and 

(  ) where the debtor is an individual, the creditor has, no earlier than 12 weeks before 
registering the notice of land attachment, provided the debtor with a debt advice 
and information package.> 

Christine May 

148 In section 70, page 53, line 30, at end insert <; and 

(  )  the creditor has executed, or so far as it is reasonable to do so, has attempted to 
 execute— 

(i) an arrestment and action of furthcoming or sale; 

(ii) an earnings arrestment; and 

(iii) an exceptional attachment order, 

 in order to secure payment of the debt.> 
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Section 72 

Christine May 

149 In section 72, page 55, line 12, leave out <£3,000> and insert <£5,000> 

Section 81 

Alex Neil 

150 In section 81, page 58, line 15, at end insert <unless the land (or the specified part of it) 
comprises or includes a dwellinghouse that is the debtor's sole or main residence. 

(  ) In subsection (1), “dwellinghouse” includes any yard, garden, outbuilding or other 
pertinents.>

Christine May 

151 In section 81, page 58, line 17, leave out <£3,000> and insert <£5,000> 

Allan Wilson 

53 In section 81, page 59, line 15, at end insert— 

<(  ) Where provision is made by virtue of this Chapter or by any other enactment permitting 
the application under subsection (1) above to be an electronic communication— 

(a) the requirement in paragraph (c) of subsection (3) above that the application be 
accompanied by the documents mentioned in that paragraph is satisfied by the 
provision of electronic communications; and 

(b) the requirement that the declaration mentioned in sub-paragraph (iv) of that 
paragraph be signed is satisfied by a certified electronic signature.>  

Section 86 

Christine May 

152 In section 86, page 62, line 12, leave out <£1,000> and insert <£5,000> 

Section 87 

Alex Neil 

153 In section 87, page 62, line 26, leave out from beginning to second <owner> in line 27 and insert 
<the owner of the dwellinghouse> 

Alex Neil 

154 In section 87, page 63, line 6, leave out subsection (4) and insert— 

<(4) In deciding whether or not to make an order under subsection 86(2), the sheriff must 
consider all the circumstances of the case and, in particular, any evidence provided as to 
the matters mentioned in subsection (5) below.> 
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Section 88 

Murdo Fraser 

70 In section 88, page 64, line 11, at end insert— 

<(  ) In considering whether to make an order under subsection (2), the sheriff is to have 
regard to the desirability of securing that a person who, before the notice of land 
attachment was registered, has completed missives for the purchase of the property is 
able to acquire title to the property.> 

Section 96 

Allan Wilson 

54 In section 96, page 68, line 4, at end insert— 

<(  ) The reference in subsection (2) above to intimation in writing includes a reference to 
intimation by electronic communication.> 

Section 105 

Allan Wilson 

155 In section 105, page 72, line 1, at beginning insert <subject to section 37(8C)(b) of the 1985 
Act,>

Allan Wilson 

156 In section 105, page 72, line 6, leave out <by the debtor> 

Section 106 

Allan Wilson 

55 In section 106, page 73, line 31, at end insert— 

<(  ) Where provision is made by virtue of this Chapter or by any other enactment permitting 
the application under subsection (2) above to be an electronic communication, the 
requirement in subsection (3) above that the application be accompanied by the 
statement and report mentioned in that subsection is satisfied by the provision of 
electronic communications.>  

After section 115 

Gordon Jackson 

157 After section 115 insert— 

< Statement on impact of land attachment

(1) The Scottish Ministers must, within 15 months of the commencement of this Chapter, 
prepare, publish and lay before the Scottish Parliament a statement setting out the 
impact of land attachment on debt recovery and homelessness. 
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(2) The statement must specify— 

(a) the number of land attachments registered; 

(b) the number of warrants for sale— 

(i) granted;  

(ii) refused; or 

(iii) suspended  

 under section 86; 

(c) the number of persons made homeless as a consequence of this Chapter; 

(d) the mean and median sums recovered by land attachment; and 

(e) the effect which land attachment appears to have had on debtors’ abilities to meet 
ongoing financial obligations and repay other debts. 

(3) In this section, “homeless” has the meaning given in section 24 of the Housing 
(Scotland) Act 1987 (c.26).> 

Gordon Jackson 

158 After section 115 insert— 

<Land attachment: power to make further provision

Following the publication of a statement on land attachment under section (Statement on 
impact of land attachment), the Scottish Ministers may by order modify section 86 for 
the purpose of requiring the sheriff to consider such additional factors as the Scottish 
Ministers consider appropriate to reduce incidents of homelessness arising from the 
granting of warrants for sale.>  

Section 117 

Allan Wilson 

159 In section 117, page 80, line 3, at end insert— 

<(  ) Regulations under subsection (2) above may make further provision— 

(a) about the effect of the making of time to pay directions and time to pay orders on 
residual attachment; and 

(b) about the effect of sequestration on residual attachment including, without 
prejudice to that generality, provision— 

(i) that a residual attachment created during such period before the date of 
sequestration as may be prescribed is not to be effectual to create a 
preference for the creditor; 

(ii) about the effect of sequestration on the rights of a creditor to insist in a 
residual attachment created before any such period; and 

(iii) about the effect of sequestration on the rights of a creditor to create a 
residual attachment on or after the date of sequestration.> 
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Section 118 

Allan Wilson 

6 In section 118, page 80, leave out lines 9 and 10 

Allan Wilson 

7 In section 118, page 80, line 12, at end insert <; and 

(  ) where the debtor is an individual, the creditor has, no earlier than 12 weeks before 
applying for the residual attachment order, provided the debtor with a debt advice 
and information package.> 

Section 123 

Allan Wilson 

56 In section 123, page 83, line 19, at end insert— 

<(  ) Where provision is made by virtue of this Chapter or by any other enactment permitting 
the application under subsection (1) above to be an electronic communication, the 
requirement in paragraph (d) of subsection (2) above that the application be 
accompanied by the documents mentioned in that paragraph is satisfied by the provision 
of electronic communications.> 

Section 154 

Allan Wilson 

57 In section 154, page 95, line 20, leave out <subsections (1A) and (1B)> and insert <subsection 
(1A)>

Section 156 

Allan Wilson 

160 In section 156, page 97, line 8, leave out <it applies> and insert <they apply> 

Allan Wilson 

161 In section 156, page 100, line 22, leave out <and> and insert <by a creditor; and 

(  )> 

Allan Wilson 

162 In section 156, page 102, line 19, leave out from <were> to <granted> 

Allan Wilson 

163 In section 156, page 102, line 25, after <(3),> insert <(3A),> 
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Allan Wilson 

164 In section 156, page 104, line 20, after <sections> insert <15H,> 

Section 160 

Allan Wilson 

165 In section 160, page 109, line 20, leave out <the property attached> and insert <— 

(  ) the articles attached; and 

(  ) their value, so far as ascertainable> 

Allan Wilson 

166 In section 160, page 114, line 28, leave out from <were> to <granted> 

Allan Wilson 

167 In section 160, page 114, line 34, after <(3),> insert <(3A),> 

Allan Wilson 

168 In section 160, page 117, line 1, leave out <9(2)(d)> and insert <9(2)(cb)> 

Section 170 

Allan Wilson 

169 In section 170, page 124, line 5, leave out <subsection (10)> and insert <subsections (10) and 
(12)>

Section 171 

Allan Wilson 

170 In section 171, page 125, line 28, leave out from second <of> to <section> in line 29 and insert 
<or>

Section 172 

Alex Neil 

171 In section 172, page 126, line 7, at end insert— 

<( ) In determining under subsection (3) above whether the money attachment is unduly 
harsh, the sheriff is to have regard to ensuring that the debtor is able to aliment the 
debtor and the debtor’s family. 

Allan Wilson 

172 In section 172, page 126, line 17, leave out <An> and insert <In a case to which subsection (4)(b) 
above applies, the> 
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Section 178 

Allan Wilson 

173 In section 178, page 129, line 32, leave out <cash or banking instrument> and insert <money> 

Section 181 

Allan Wilson 

71 In section 181, page 131, line 22, at end insert <; or 

(  ) obtains (or attempts to obtain), by fraud or other dishonest means, a 
banking instrument in place of such an instrument.> 

Section 186 

Allan Wilson 

58 In section 186, page 134, line 1, leave out subsection (4) 

Section 187 

Allan Wilson 

174 In section 187, page 134, line 17, after <purposes> insert <of> 

Section 192 

Allan Wilson 

8 In section 192, page 142, line 11, leave out <before the expiry of> and insert <during> 

Allan Wilson 

72 In section 192, page 142, line 20, leave out from beginning to <(a)> in line 21 and insert 
<Subsections (2) to (5) below apply— 

(a) where> 

Allan Wilson 

73 In section 192, page 142, line 25, at beginning insert <only to the extent that> 

Allan Wilson 

74 In section 192, page 142, line 25, after <debtor> insert <the value of which, at the time the 
arrestment is executed, is or can be ascertained> 

Allan Wilson 

75 In section 192, page 142, line 27, after <funds> insert <mentioned in subsection (1)(b) above> 
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Allan Wilson 

76 In section 192, page 143, line 16, at end insert— 

<(  ) Where, in a case to which subsections (2) to (5) above apply— 

(a) in addition to the funds mentioned in subsection (1)(b) above, the 
arrestee holds funds due to the debtor the value of which is not or cannot 
be ascertained; and 

(b) the sum mentioned in paragraph (a) of subsection (2) above exceeds the 
sum mentioned in paragraph (b) of that subsection, 

the arrestment shall not attach any of the funds mentioned in paragraph (a) 
above.>

Allan Wilson 

77 In section 192, page 145, line 32, leave out <and owing> 

Allan Wilson 

78 In section 192, page 146, line 4, at end insert— 

<( ) In this section and in sections 73J to 73M of this Act, references to funds or 
sums due to or by any person do not include references to funds or sums due in 
respect of future or contingent debts.> 

Allan Wilson 

79 In section 192, page 147, line 1, leave out <and owing> 

Allan Wilson 

80 In section 192, page 147, line 27, leave out <and owing> 

Allan Wilson 

26 In section 192, page 147, line 37, leave out <73L(5)> and insert <73L(3A)> 

Allan Wilson 

27 In section 192, page 148, line 6, leave out <notice of objection is given under section 73K(1)(a)> 
and insert <an application by notice of objection is made under section 73KA(1)> 

Allan Wilson 

28 In section 192, page 150, line 15, leave out <(3)(b)> and insert <(2)(b)> 

Allan Wilson 

81 In section 192, page 150, line 17, after <living> insert <together> 
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Section 194 

Allan Wilson 

82 In section 194, page 152, line 23, leave out <Subsections (3), (8) and (9) above do> and insert 
<Subsection (3) above does> 

After section 195 

Allan Wilson 

175 After section 195 insert— 

<Time to pay directions and time to pay orders

(1) The 1987 Act is further amended as follows. 

(2) In section 1 (time to pay directions)— 

(a) in subsection (1)— 

(i) after “Act,” insert “on an application by the debtor,”; and 

(ii) for the words “may, on an application by the debtor,” substitute “, shall, if 
satisfied that it is reasonable in all the circumstances to do so, and having 
regard in particular to the matters mentioned in subsection (1A) below,”; 
and

(b) after subsection (1) insert— 

“(1A) The matters referred to in subsection (1) above are— 

(a) the nature of and reasons for the debt in relation to which decree is 
granted;

(b) any action taken by the creditor to assist the debtor in paying that debt; 

(c) the debtor’s financial position; 

(d) the reasonableness of any proposal by the debtor to pay that debt; and 

(e) the reasonableness of any refusal by the creditor of, or any objection by 
the creditor to, any proposal by the debtor to pay that debt.”. 

(3) In section 5 (time to pay orders)— 

(a) in subsection (2), for the words “may, on an application by the debtor,” substitute 
“, on an application by the debtor, shall, if satisfied that it is reasonable in all the 
circumstances to do so, and having regard in particular to the matters mentioned 
in subsection (2A) below,”; and 

(b) after subsection (2), insert— 

“(2A) The matters referred to in subsection (2) above are— 

(a) the nature of and reasons for the debt in relation to which the order is 
sought;

(b) any action taken by the creditor to assist the debtor in paying that debt; 

(c) the debtor’s financial position; 

(d) the reasonableness of any proposal by the debtor to pay that debt; and 
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(e) the reasonableness of the objection by the creditor to the offer by the 
debtor to pay that debt.”.> 

After section 197A 

Allan Wilson 

83 After section 197A insert— 

<Procedure for execution of removing

 The procedure and practice to be followed in the execution of any decree for removing 
from heritable property may be regulated and prescribed by Act of Sederunt and, 
without prejudice to that generality, such Act may, in particular— 

(a) prescribe the form of any notices or certificates to be used in or for the purposes 
of any such execution; and 

(b) prescribe the procedure for removal from subjects or premises of any property in 
or on those subjects or premises.> 

Section 197B 

Allan Wilson 

9 In section 197B, page 159, line 1, leave out <messenger of court> and insert <judicial officer> 

Section 197C 

Allan Wilson 

10 In section 197C, page 159, line 21, leave out <messenger of court> and insert <judicial officer> 

Section 199 

Allan Wilson 

59 In section 199, page 161, line 17, at end insert— 

  <“certified electronic signature” is to be read in accordance with section 7(2) and 
(3) of the Electronic Communications Act 2000 (c.7);> 

Mr Kenny MacAskill 

176* In section 199, page 161, line 18, leave out <Scottish Civil Enforcement Commission> and insert 
<Advisory Commission on Judicial Officers>  

Allan Wilson 

60 In section 199, page 162, line 7, at end insert— 

  <“electronic communication” has the meaning given by section 15(1) of the 
Electronic Communications Act 2000 (c.7);> 
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Section 201 

Allan Wilson 

84 In section 201, page 163, line 8, leave out <subsection (4)> and insert <subsections (4) and (5)> 

Dr Sylvia Jackson on behalf of the Subordinate Legislation Committee 

61 In section 201, page 163, line 8, after <(4)> insert <or (6)> 

Gordon Jackson 

177 In section 201, page 163, line 11, after <order> insert— 

 <( ) under section (Land attachment: power to make further provision); or> 

Mr Kenny MacAskill 

207* In section 201, page 163, line 14, leave out <43(4),> 

Dr Sylvia Jackson on behalf of the Subordinate Legislation Committee 

62 In section 201, page 163, line 15, leave out from <or> to end of line 16 

Allan Wilson 

85* In section 201, page 163, line 18, at end insert— 

<(5) Subsection (3) above does not apply to a statutory instrument containing further 
regulations made under section 198(1) of this Act where a draft of it has been laid 
before, and approved by a resolution of, the Scottish Parliament.> 

Dr Sylvia Jackson on behalf of the Subordinate Legislation Committee 

63 In section 201, page 163, line 18, at end insert— 

<(6) A statutory instrument containing regulations made under section 198(1) of this Act, if 
made without a draft having been approved by a resolution of the Scottish Parliament, is 
subject to annulment in pursuance of a resolution of the Scottish Parliament.> 

Section 204 

Allan Wilson 

32 In section 204, page 163, line 34, at end insert— 

<(  ) Section 199A of this Act comes into force on the day after Royal Assent.> 

Allan Wilson 

33 In section 204, page 163, line 35, at beginning insert <The remaining provisions of> 

Allan Wilson 

34 In section 204, page 163, line 35, leave out <comes> and insert <come> 
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Schedule 1 

Allan Wilson 

35 In schedule 1, page 168, leave out lines 22 and 23 

Allan Wilson 

36 In schedule 1, page 168, leave out lines 35 to 41 

Allan Wilson 

23 In schedule 1, page 170, line 10, leave out <of sequestration> and insert <on which sequestration 
is awarded> 

Allan Wilson 

24 In schedule 1, page 170, line 24, leave out <“60” substitute “90”> and insert <“of the 
sequestration” substitute “on which sequestration is awarded”> 

Allan Wilson 

86 In schedule 1, page 174, line 14, leave out from <; and> to end of line 15 

Allan Wilson 

11 In schedule 1, page 175, line 33, leave out <“messenger of court”> and insert <“judicial officer”> 

Allan Wilson 

25 In schedule 1, page 177, line 18, leave out <(6)> and insert <(4)> 

Schedule 2 

Allan Wilson 

178 In schedule 2, page 181, line 18, leave out <duties> and insert <functions> 

Allan Wilson 

179 In schedule 2, page 181, line 32, after <for> insert <by this Act or> 

Mr Kenny MacAskill 

180 Leave out schedule 2 

Schedule 4 

Allan Wilson 

181 In schedule 4, page 189, line 6, leave out <section> and insert <sections 47F and> 
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Schedule 5 

Allan Wilson 

87 In schedule 5, page 192, line 11, leave out <after “attachment” insert “or a money attachment”> 
and insert <for the words “an attachment” substitute “an interim attachment, an attachment, a 
money attachment, a land attachment or a residual attachment”> 

Allan Wilson 

88 In schedule 5, page 192, line 31, leave out from <; and> to end of line 35 

Allan Wilson 

182 In schedule 5, page 193, leave out lines 20 to 32 and insert— 

<(5C) A creditor who creates a land attachment within the period of six months 
mentioned in subsection (5B) above shall be entitled to payment, out of the 
attached land or out of the proceeds of the sale of it, of the expenses incurred— 

(a) in obtaining the extract of the decree, or other document, containing the 
warrant for land attachment; and 

(b) in— 

(i) serving the charge for payment; 

(ii) registering the notice of land attachment; 

(iii) serving a copy of that notice; and 

(iv) registering certificate of service of that copy.> 

Allan Wilson 

183 In schedule 5, page 193, line 34, leave out from beginning to <debt.”> in line 13 on page 194 and 
insert—

<“(8A) A notice of land attachment registered— 

(a) on or after the date of sequestration against land forming part of the 
heritable estate of the debtor (including any estate vesting in the trustee 
by virtue of section 32(6) of this Act); or 

(b) before that date in relation to which, by that date, no land attachment is 
created,

 shall be of no effect. 

(8B) Subject to subsections (8C) to (8F) below, it shall not be competent for a 
creditor to insist in a land attachment— 

(a) created over heritable estate of the debtor before the beginning of the 
period of six months mentioned in subsection (5B) above; and 

(b) which subsists on the date of sequestration. 

(8C) Where, in execution of a warrant for sale, a contract to sell the land has been 
concluded— 
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(a) the trustee shall concur in and ratify the deed implementing that contract; 
and

(b) the appointed person shall account for and pay to the trustee any balance 
of the proceeds of sale which would, but for the sequestration, be due to 
the debtor after disbursing those proceeds in accordance with section 105 
of the Bankruptcy and Diligence etc. (Scotland) Act 2006 (asp 00) 
(disbursement of proceeds of sale of attached land). 

(8D) Subsection (8C) above shall not apply where the deed implementing the 
contract is not registered before the expiry of the period of 28 days beginning 
with the day on which— 

(a) the certified copy of the order of the sheriff granting warrant is recorded 
under subsection (1)(a) of section 14 of this Act; or 

(b) the certified copy of the determination of the Accountant in Bankruptcy 
awarding sequestration is recorded under subsection (1A) of that section, 

 in the register of inhibitions. 

(8E) Where a decree of foreclosure has been granted but an extract of it has not 
registered, the creditor may proceed to complete title to the land by so 
registering that extract provided that the extract is registered before the expiry 
of the period mentioned in subsection (8D) above. 

(8F) The Scottish Ministers may— 

(a) prescribe such other period for the period mentioned in subsection (8D) 
above; and 

(b) prescribe different periods for the purposes of that subsection and 
subsection (8E) above, 

 as they think fit.”> 

Allan Wilson 

184 In schedule 5, page 194, line 15, leave out <to (5C) and (8A)> and insert <, (5C) and (8A) to 
(8F)>

Allan Wilson 

185 In schedule 5, page 194, line 29, after <(8A)> insert <to (8F)> 

Allan Wilson 

186 In schedule 5, page 195, line 31, at end insert— 

<(  ) in subsection (1)(a), after “reasonable” insert “in all the circumstances”;> 

Allan Wilson 

187 In schedule 5, page 195, line 32, leave out <subsection (1), in paragraph (b)> and insert 
<subsection (1)(b)> 

Allan Wilson 

188 In schedule 5, page 198, line 41, at end insert— 
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<(  ) in subsection (1)(a), after “reasonable” insert “in all the circumstances”;> 

Mr Kenny MacAskill 

189 In schedule 5, page 200, leave out lines 29 to 37 

Mr Kenny MacAskill 

190 In schedule 5, page 201, leave out lines 29 to 32 

Mr Kenny MacAskill 

191 In schedule 5, page 202, leave out lines 6 to 13 

Allan Wilson 

89 In schedule 5, page 203, line 3, at end insert— 

<(  ) After section 13 insert— 

“13A Schedule of attachment 

(1) The officer must, immediately after executing an attachment, complete a 
schedule such as is mentioned in subsection (2) below (in this section, the 
“attachment schedule”). 

(2) An attachment schedule— 

(a) must be in (or as nearly as may be in) the form prescribed by Act of 
Sederunt; and 

(b) must specify— 

(i) the articles attached; and 

(ii) their value, so far as ascertainable. 

(3) The officer must— 

(a) give a copy of the attachment schedule to the debtor; or 

(b) where it is not practicable to do so— 

(i) give a copy of the schedule to a person present at the place where 
the attachment was executed; or 

(ii) where there is no such person, leave a copy of it at that place. 

(4) An attachment is executed on the day on which the officer complies with 
subsection (3) above.”.> 

Mr Kenny MacAskill 

192* In schedule 5, page 203, line 13, leave out from <“Scottish> to end of line 15 and insert 
<“Advisory Commission on Judicial Officers.”.> 

Mr Kenny MacAskill 

193 In schedule 5, page 204, leave out lines 7 to 12 
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Schedule 6 

Allan Wilson 

37 In schedule 6, page 207, line 26, leave out <and (v)> and insert <,(v) and (vi)> 

Allan Wilson 

194 In schedule 6, page 209, line 37, leave out <and 36E to 47> and insert <, 36E and 36F> 

Allan Wilson 

195 In schedule 6, page 210, line 3, after <and”> insert <and the word “permanent”; in subsection (4), 
the word “permanent” in both places where it occurs; in subsection (6), the word “permanent” in 
both places where it occurs;> 

Allan Wilson 

196 In schedule 6, page 210, line 5, at end insert <; and in subsection (9), the word “permanent”> 

Allan Wilson 

197 In schedule 6, page 210, line 5, at end insert— 

<In section 38, the word “permanent” in each place 
where it occurs.> 

Allan Wilson 

198 In schedule 6, page 210, line 6, after <(1),> insert <the word “permanent”, both places where it 
occurs, and> 

Allan Wilson 

199 In schedule 6, page 210, line 10, after <(2),> insert <the word “permanent”,> 

Allan Wilson 

200 In schedule 6, page 210, line 12, at end insert <;and in subsections (3) to (6) and (8), the word 
“permanent” in each place where it occurs> 

Allan Wilson 

201 In schedule 6, page 210, line 12, at end insert— 

<In sections 40 to 45, the word “permanent” in each 
place where it occurs.> 

Allan Wilson 

202 In schedule 6, page 210, leave out lines 13 and 14 and insert— 
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<In section 46, in subsection (1), in paragraph (a), the 
word “permanent” and in paragraph (b) the words “the 
Court of Session or” and the word “permanent”; and 
in subsection (4), the word “permanent”. 

In section 47, the word “permanent” in both places 
where it occurs.> 

Mr Kenny MacAskill 

203 In schedule 6, page 212, line 7, at end insert <except section 76> 

Long Title 

Mr Kenny MacAskill 

204 In the long title, page 1, line 2, leave out <establish a Scottish Civil Enforcement Commission 
and>

Mr Kenny MacAskill 

205 In the long title, page 1, line 3, after second <officers> insert <and provide for their regulation>  
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Bankruptcy and Diligence etc. (Scotland) Bill 

Groupings of Amendments for Stage 3 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 
a list of any amendments already debated.
 

Groupings of amendments 

Group 1: Bankruptcy: discharge period
12

Group 2: Bankruptcy: minor and technical amendments
90, 91, 13, 14, 15, 16, 35, 36, 25, 37, 194, 195, 196, 197, 198, 199, 200, 201, 202 

Group 3: Bankruptcy: vesting of estate in trustee and effect on dealings
64, 86, 88 

Group 4: Bankruptcy: income payment agreements
17, 18 

Group 5: Bankruptcy: notice of abandonment
29, 30, 31 

Group 6: Bankruptcy: power to specify debts not discharged under protected 
trust deeds
65

Group 7: Bankruptcy: minimum debt limit
19, 22 

Group 8: Bankruptcy: power to continue petition for sequestration pending 
payment of debts
20, 21, 23, 24 

Group 9: Floating charges
38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48 
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Group 10: Replacement of Scottish Civil Enforcement Commission with 
Advisory Commission
93, 94, 96, 98, 99, 100, 101, 102, 103, 104, 105, 106, 107, 108, 109, 110, 112, 113, 
114, 115, 116, 118, 119, 120, 122, 123, 124, 125, 126, 127, 128, 129, 131, 132, 133, 
134, 135, 136, 137, 138, 139, 140, 141, 142, 143, 144, 145, 146, 147, 176, 207, 180, 
189, 190, 191, 192, 193, 203, 204, 205 

Group 11: Judicial Officers: minor and technical amendments
95, 97, 1, 66, 2, 3, 117, 121, 130, 51, 67, 68, 69, 9, 10, 11, 178, 179 

Group 12: Electronic communications
49, 50, 53, 54, 55, 56, 58, 59, 60 

Group 13: Ownership and control of judicial officer businesses
206, 52 

Group 14: Service of debt advice and information package
4, 5, 6, 7, 8 

Group 15: Competency of land attachment
148

Group 16: Land attachment: minimum debt limits
149, 151, 152 

Group 17: Warrant for sale of attached dwellinghouse
150, 153, 154 

Group 18: Land attachment: protection of purchaser under missives
70

Group 19: Effect of sequestration on diligence
155, 156, 159, 182, 183, 184, 185 

Group 20: Statement on impact of land attachment
157, 158, 177 

Group 21: Diligence: minor and technical amendments
57, 160, 161, 162, 163, 164, 166, 167, 168, 169, 170, 172, 173, 174, 26, 27, 28, 81, 
181, 187 

Group 22: Execution of interim attachment and attachment
165, 89 

Group 23: Undue harshness of money attachment
171

Group 24: Unlawful acts after money attachment
71
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Group 25: Arrestment of future or contingent debts and debts the value of which
 is unascertainable 
72, 73, 74, 75, 76, 77, 78, 79, 80 

Group 26: Duration of landlord’s hypothec
82

Group 27: Time to pay directions and orders
175, 186, 188 

Group 28: Execution of removings
83

Group 29: Procedure for regulations under section 198
84, 61, 62, 85, 63 

Group 30: Execution of electronic standard securities: commencement
32, 33, 34 

Group 31: Lay representation in diligence proceedings
87
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Bankruptcy and Diligence etc. (Scotland) Bill 

Supplement to the Marshalled List of Amendments selected for 
Stage 3 

The amendments below have been lodged as manuscript amendments. The Deputy Presiding 
Officer has agreed, under Rule 9.10.6, to allow them to be moved at the meeting of the 
Parliament on 30 November. They have been grouped with the amendments in group 17. 

Section 81 

Allan Wilson 

208 In section 81, page 58, line 14, after <may> insert <, subject to subsection (1A) below,> 

Allan Wilson 

209 In section 81, page 58, line 15, at end insert— 

<(1A) The Scottish Ministers may by regulations provide that where attached land, or any part 
of it, is— 

(a) a dwellinghouse; or 

(b) a dwellinghouse of such description or class as may be specified in the 
regulations,

 an application under subsection (1) above may be made only in relation to such part of 
the attached land which is not a dwellinghouse or, as the case may be, such a 
dwellinghouse.> 

Section 87 

Allan Wilson 

210 In section 87, page 63, line 8, at beginning insert <Subject to subsection (5A) below,> 

Allan Wilson 

211 In section 87, page 63, line 15, at end insert— 

<(5A) The Scottish Ministers may by regulations modify subsection (5) above to— 

(a) add to;  

(b) remove from; or 

(c) vary, 

 the matters mentioned there.> 
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Section 201 

Allan Wilson 

212 In section 201, page 163, line 14, leave out <81(2) or 86(7)(b)> and insert <81(1A) or (2), 
86(7)(b) or 87(5A)> 
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Bankruptcy and Diligence etc. (Scotland) Bill 

Revised Groupings of Amendments for Stage 3 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  They replace the groupings published on 
29 November.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 
a list of any amendments already debated.
 

Groupings of amendments 

Group 1: Bankruptcy: discharge period
12

Group 2: Bankruptcy: minor and technical amendments
90, 91, 13, 14, 15, 16, 35, 36, 25, 37, 194, 195, 196, 197, 198, 199, 200, 201, 202 

Group 3: Bankruptcy: vesting of estate in trustee and effect on dealings
64, 86, 88 

Group 4: Bankruptcy: income payment agreements
17, 18 

Group 5: Bankruptcy: notice of abandonment
29, 30, 31 

Group 6: Bankruptcy: power to specify debts not discharged under protected 
trust deeds
65

Group 7: Bankruptcy: minimum debt limit
19, 22 

Group 8: Bankruptcy: power to continue petition for sequestration pending 
payment of debts
20, 21, 23, 24 

Group 9: Floating charges
38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48 
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Debate to end no later than 40 minutes after proceedings begin 

Group 10: Replacement of Scottish Civil Enforcement Commission with 
Advisory Commission
93, 94, 96, 98, 99, 100, 101, 102, 103, 104, 105, 106, 107, 108, 109, 110, 112, 113, 
114, 115, 116, 118, 119, 120, 122, 123, 124, 125, 126, 127, 128, 129, 131, 132, 133, 
134, 135, 136, 137, 138, 139, 140, 141, 142, 143, 144, 145, 146, 147, 176, 207, 180, 
189, 190, 191, 192, 193, 203, 204, 205 

Group 11: Judicial Officers: minor and technical amendments
95, 97, 1, 66, 2, 3, 117, 121, 130, 51, 67, 68, 69, 9, 10, 11, 178, 179 

Group 12: Electronic communications
49, 50, 53, 54, 55, 56, 58, 59, 60 

Group 13: Ownership and control of judicial officer businesses
206, 52 

Debate to end no later than 1 hour 20 minutes after proceedings begin 

Group 14: Service of debt advice and information package
4, 5, 6, 7, 8 

Group 15: Competency of land attachment
148

Group 16: Land attachment: minimum debt limits
149, 151, 152 

Debate to end no later than 2 hours after proceedings begin 

Group 17: Attached dwellinghouse/statement on land attachment
208, 150, 209, 153, 154, 210, 211, 157, 158, 177, 212 

Group 18: Land attachment: protection of purchaser under missives
70

Group 19: Effect of sequestration on diligence
155, 156, 159, 182, 183, 184, 185 

Debate to end no later than 2 hours 50 minutes after proceedings begin 
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Group 20: Diligence: minor and technical amendments
57, 160, 161, 162, 163, 164, 166, 167, 168, 169, 170, 172, 173, 174, 26, 27, 28, 81, 
181, 187 

Group 21: Execution of interim attachment and attachment
165, 89 

Group 22: Undue harshness of money attachment
171

Group 23: Unlawful acts after money attachment
71

Group 24: Arrestment of future or contingent debts and debts the value of which 
is unascertainable
72, 73, 74, 75, 76, 77, 78, 79, 80 

Group 25: Duration of landlord’s hypothec
82

Group 26: Time to pay directions and orders
175, 186, 188 

Group 27: Execution of removings
83

Group 28: Procedure for regulations under section 198
84, 61, 62, 85, 63 

Group 29: Execution of electronic standard securities: commencement
32, 33, 34 

Group 30: Lay representation in diligence proceedings
87

Debate to end no later than 3 hours 20 minutes after proceedings begin 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS

Vol. 4, No. 38 Session 2

Meeting of the Parliament

Thursday 30 November 2006 

Note: (DT) signifies a decision taken at Decision Time.

Business Motion: Ms Margaret Curran, on behalf of the Parliamentary Bureau, 
moved S2M-5251—That the Parliament agrees that, during Stage 3 of the 
Bankruptcy and Diligence (Scotland) Bill, debate on groups of amendments shall, 
subject to Rule 9.8.4A, be brought to a conclusion by the time limits indicated, each 
time limit being calculated from when the Stage begins and excluding any periods 
when other business is under consideration or when the meeting of the Parliament is 
suspended (other than a suspension following the first division in the Stage being 
called) or otherwise not in progress:

Groups 1 to 9: 40 minutes 
Groups 10 to 13: 1 hour 20 minutes 
Groups 14 to 16: 2 hours 
Groups 17 to 19: 2 hours 50 minutes 
Groups 20 to 31: 3 hours 20 minutes

The motion was agreed to.

Bankruptcy and Diligence etc. (Scotland) Bill - Stage 3: The Bill was considered 
at Stage 3.

The following amendments were agreed to (without division): 90, 91, 13, 14, 15, 16, 
64, 17, 18, 29, 30, 31, 65, 19, 20, 21, 22, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 
95, 97, 49, 50, 1, 66, 2, 3, 117, 121, 130, 51, 67, 68, 69, 4 and 5. 

Amendment 12 was agreed to (by division) (For 77, Against 12, Abstentions 0).

The following amendments were disagreed to (by division)—

           93       (For 39, Against 65, Abstentions 1)
           206    (For 20, Against 84, Abstentions 0)
           52       (For 20, Against 84, Abstentions 0)
           148    (For 28, Against 74, Abstentions 1)
           149    (For 29, Against 74, Abstentions 1).

The following amendments were not moved: 94, 96, 98, 99, 100, 101, 102, 103, 104, 
105, 106, 107, 108, 109, 110, 112, 113, 114, 115, 116, 118, 119, 120, 122, 123, 124, 
125, 126, 127, 128, 129, 131, 132, 133, 134, 135, 136, 137, 138, 139, 140, 141, 142, 
143, 144, 145, 146 and 147.

The Presiding Officer extended the time-limits under Rules 9.8.4A(a) and 9.8.4A(c). 
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Bankruptcy and Diligence etc. (Scotland) Bill - Stage 3: The Parliament resumed 
consideration of the Bill at Stage 3.

The following amendments were agreed to (without division): 155, 156, 55, 157, 159, 
6, 7, 56, 57, 160, 161, 162, 163, 164, 165, 166, 167, 168, 169, 170, 172, 173, 71, 58, 
174, 8, 72, 73, 74, 75, 76, 77, 78, 79, 80, 26, 27, 28, 81, 82, 175, 83, 9, 10, 59, 60, 
84, 85, 32, 33, 34, 35, 36, 23, 24, 86, 11, 25, 178, 179, 181, 87, 88, 182, 183, 184, 
185, 186, 187, 188, 89, 37, 194, 195, 196, 197, 198, 199, 200, 201 and 202.

The following amendments were agreed to (by division)—

           208    (For 73, Against 31, Abstentions 3)
           209    (For 78, Against 36, Abstentions 0)
           53       (For 103, Against 8, Abstentions 1)
           210    (For 80, Against 35, Abstentions 0)
           211    (For 79, Against 36, Abstentions 0)
           54       (For 108, Against 4, Abstentions 2)
           212    (For 73, Against 32, Abstentions 0)

The following amendments were disagreed to (by division)—

           150    (For 40, Against 74, Abstentions 0)
           151    (For 34, Against 70, Abstentions 2)
           152    (For 37, Against 74, Abstentions 2)
           153    (For 39, Against 76, Abstentions 0)
           154    (For 52, Against 58, Abstentions 0)
           70       (For 44, Against 67, Abstentions 2)
           171    (For 35, Against 74, Abstentions 0)

The following amendments were not moved: 158, 176, 61, 177, 207, 62, 63, 180, 
189, 190, 191, 192, 193, 203, 204 and 205.

The Presiding Officer extended the time-limits under Rules 9.8.4A(a) and 9.8.4A(c). 

Bankruptcy and Diligence etc. (Scotland) Bill - Stage 3: The Deputy Minister for 
Enterprise and Lifelong Learning (Allan Wilson) moved S2M-5044—That the 
Parliament agrees that the Bankruptcy and Diligence etc. (Scotland) Bill be passed.

After debate, the motion was agreed to ((DT) by division: For 64, Against 50, 
Abstentions 0).
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Scottish Parliament
Thursday 30 November 2006

[THE DEPUTY PRESIDING OFFICER opened the 
meeting at 09:15] 

Business Motion

The Deputy Presiding Officer (Trish 
Godman): Good morning. The first item of 
business is consideration of business motion S2M-
5251, in the name of Margaret Curran, on behalf 
of the Parliamentary Bureau, setting out a 
timetable for stage 3 consideration of the 
Bankruptcy and Diligence etc (Scotland) Bill. 

Motion moved,
That the Parliament agrees that, during Stage 3 of the 

Bankruptcy and Diligence (Scotland) Bill, debate on groups 
of amendments shall, subject to Rule 9.8.4A, be brought to 
a conclusion by the time limits indicated, each time limit 
being calculated from when the Stage begins and excluding 
any periods when other business is under consideration or 
when the meeting of the Parliament is suspended (other 
than a suspension following the first division in the Stage 
being called) or otherwise not in progress: 

Groups 1 to 9: 40 minutes  

Groups 10 to 13: 1 hour 20 minutes  

Groups 14 to 16: 2 hours  

Groups 17 to 19: 2 hours 50 minutes  

Groups 20 to 31: 3 hours 20 minutes.—[Ms Margaret 
Curran.] 

Motion agreed to.

Bankruptcy and Diligence etc 
(Scotland) Bill: Stage 3

09:15 
The Deputy Presiding Officer (Trish 

Godman): We move to stage 3 proceedings on 
the Bankruptcy and Diligence etc (Scotland) Bill. 

Members should have the bill as amended at 
stage 2, which is SP bill 50A; the marshalled list, 
which contains all the amendments that have been 
selected for debate; the supplement to the 
marshalled list, which contains five manuscript 
amendments; and the revised groupings that I 
have agreed, which are printed on pink paper to 
differentiate them from the groupings that were 
printed on 29 November. 

The division bell will sound and proceedings will 
be suspended for five minutes for the first division 
on an amendment. The period of voting for the first 
division will be 30 seconds. Thereafter, I will allow 
a voting period of one minute for the first division 
after a debate. All other divisions will last 30 
seconds. 

Section 1—Discharge of debtor

The Deputy Presiding Officer: Group 1 is on 
the bankruptcy discharge period. Amendment 12, 
in the name of the minister, is the only amendment 
in the group. 

The Deputy Minister for Enterprise and 
Lifelong Learning (Allan Wilson): I seek 
members’ approval for amendment 12, which will 
update section 1(2). The Enterprise and Culture 
Committee and the Subordinate Legislation 
Committee agreed that the period of time for which 
a sequestration should last should be changed 
only in the primary legislation. At stage 2, 
amendment 90 removed the reference to the 
affirmative procedure for changing the discharge 
period. Amendment 12 will remove the power 
itself. 

I move amendment 12. 

Murdo Fraser (Mid Scotland and Fife) (Con): 
As the minister said, amendment 12 will remove 
the ministerial power to vary the bankruptcy 
period, which the bill will reduce from three years 
to one year. It would be unusual for Conservative 
members to oppose measures to restrict 
ministerial powers, but we make an exception in 
this case. 

The central policy intent behind the bankruptcy 
part of the bill is to reduce the bankruptcy period 
from three years to one year, but the case for 
doing so has not yet been proven. The Enterprise 
and Culture Committee received no convincing 
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evidence as to why that policy intent should be 
followed through in legislation. Indeed, the only 
reason that seems to have been given for the 
proposal is that it will bring the legislation into line 
with the legislation down south. That is an 
insufficient policy reason to convince us that the 
proposal is the right way to proceed. Since a 
similar change was introduced south of the border, 
the number of personal bankruptcies has surged. 

I do not know whether one year is the correct 
bankruptcy period, but it might be useful to have 
available to ministers a subordinate legislation 
power to increase the period from one year to two 
years, three years or whatever, in the light of 
experience, without members having to come 
back to the chamber to pass primary legislation. 

We oppose amendment 12. 

Allan Wilson: I reaffirm that my proposal has 
the support of the Enterprise and Culture 
Committee and the Subordinate Legislation 
Committee and that we have agreed that the 
proposed process is the proper one by which the 
Parliament should return to matters in future if 
there is a requirement to do so. I argue that such a 
requirement will not arise in any event. 

The Deputy Presiding Officer: The question is, 
that amendment 12 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 

As this is the first vote, I suspend the meeting for 
five minutes while the division bell is rung. 

09:19 
Meeting suspended.

09:24 
On resuming—

The Deputy Presiding Officer: We will now 
proceed with the division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  

Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gibson, Rob (Highlands and Islands) (SNP)  
Glen, Marlyn (North East Scotland) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Wallace, Mr Jim (Orkney) (LD)  
Wilson, Allan (Cunninghame North) (Lab)  

AGAINST

Aitken, Bill (Glasgow) (Con)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
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Johnstone, Alex (North East Scotland) (Con)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Petrie, Dave (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con) 

The Deputy Presiding Officer: The result of 
the division is: For 77, Against 12, Abstentions 0. 

Amendment 12 agreed to.

Section 2—Bankruptcy restrictions orders and 
undertakings

The Deputy Presiding Officer: Group 2 is on 
bankruptcy and minor and technical amendments. 
Amendment 90, in the name of the minister, is 
grouped with amendments 91, 13 to 16, 35, 36, 
25, 37 and 194 to 202. 

Allan Wilson: The 19 amendments in group 2 
are all minor technical amendments relating to 
sequestrations, and make drafting improvements 
or changes that are consequential on changes that 
were made at stage 2. Members will be pleased to 
hear that I do not intend to speak to each 
amendment in detail. 

Amendments 90 and 91 clarify the period during 
which a debtor’s gambling may be considered 
when deciding whether their conduct should mean 
that a bankruptcy restrictions order is made 
against them. 

Amendments 13 to 15 update provisions on 
bankruptcy restrictions undertakings so that they 
more closely mirror the same provisions relating to 
bankruptcy restrictions orders. 

Amendment 16 is simply a drafting amendment 
that inserts an “or” that was missing from an 
amendment that was agreed to at stage 2. 

Under the bill, the Accountant in Bankruptcy will 
administer debtor applications for sequestration 
and will be required to update the register of 
inhibitions when an application is refused or when 
appeal against such a refusal is unsuccessful. 
That requirement is not necessary, as there will be 
no prior entry on the register. Amendments 35 and 
36 remove that unnecessary duty. 

Amendment 25 corrects a reference in proposed 
new section 53A of the Bankruptcy (Scotland) Act 
1985. In proposed new section 53A(5A), the 
reference to “subsection (6) above” should read 
“subsection (4) above”. 

Amendment 37 removes the reference to 
receiving orders in section 7 of the Bankruptcy 
(Scotland) Act 1985. Receiving orders were 
abolished by the Insolvency Act 1985, so they are 
no longer able to be used as a ground to establish 
apparent insolvency. 

Amendments 194 to 202 remove the word 
“permanent” from references to “permanent 
trustee” in the Bankruptcy (Scotland) Act 1985. 

I move amendment 90. 

Amendment 90 agreed to.

Amendments 91 and 13 to 15 moved—[Allan 
Wilson]—and agreed to.

Section 8—Duties of trustee

Amendment 16 moved—[Allan Wilson]—and 
agreed to.

After section 15

09:30 
The Deputy Presiding Officer: Group 3 is on 

bankruptcy and vesting of estate in trustee and 
effect on dealings. Amendment 64, in the name of 
the minister, is grouped with amendments 86 and 
88. 

Allan Wilson: I apologise in advance for the fact 
that I will need to start in 1997 to explain the 
amendments, which need a bit of explaining. I ask 
for the patience and forbearance of colleagues as 
I explain why reform is needed. 

In 1997, the courts made a decision in the 
controversial case of Sharp v Thomson. In that 
case, when the selling company became 
insolvent, the buyers of a property lost out, 
because the receiver of the company kept both 
their new home and the money that they had paid 
for it. That was—I am sure everyone would 
agree—clearly wrong. The courts eventually found 
a way to give the buyers justice, but to do so they 
had to tie the law into a knot. 

The Minister for Justice in 2000 asked the 
Scottish Law Commission to look into the issues 
that had been raised by that case. In doing so, the 
commission also took into account the 2004 
decision of the courts in the case of Burnett’s 
trustee v Grainger, which dealt with a similar 
problem in a sequestration. The commission 
identified a short gap during which a buyer in good 
faith can lose out if the debtor is bankrupted 
between the date on which the price is paid and 
the date on which the new title is registered. In 
Scotland, a person buying a house or land pays 
the price against delivery of a title deed, but he or 
she does not become owner until the disposition is 
registered in the land register. That may take up to 
three weeks, mainly because of the delays 
involved in the payment of stamp duty land tax. 

During that gap period, the seller holds both the 
property and the money. If the seller becomes 
insolvent, right to the property and the money 
transfer to the trustee for the creditor. Both the 
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buyer and the trustee then have a legal right to the 
property, and the first one to register becomes the 
true owner. The situation is sometimes called the 
race to the register. I see that some members 
recognise that term. The buyer can be ruined if the 
trustee wins that race. Luckily, that is not likely to 
happen, but the case of Burnett’s trustee v 
Grainger made it clear that there is nothing in law 
to prevent it happening. 

Amendment 64, therefore, has four elements. 
First, it inserts two new subsections into section 31 
of the Bankruptcy (Scotland) Act 1985, the effect 
of which is to handicap the trustee in the race to 
the register by providing that the trustee in 
sequestration may not register the property until 
28 days after the date of sequestration. That will 
ensure that a prudent buyer in good faith will win 
the race. 

Secondly, it inserts new paragraph (aa) into 
section 31(8) of the 1985 act, which makes it clear 
that the law as settled in Burnett’s trustee v 
Grainger still stands, as that case turned on the 
nature of the diligence of adjudication and the bill 
abolishes adjudication. That will ensure that there 
will still be a race to the register and, therefore, 
that the new protections in amendment 64 work as 
intended. 

Thirdly, amendment 64 makes a small change to 
section 32(8) of the 1985 act, the effect of which is 
that, where property acquired by a debtor after 
bankruptcy passes to the trustee under section 32, 
any dealings with the debtor in relation to that 
property are void. That will settle a point that has 
long been regarded as unclear. The provision was 
included in the bill at stage 2, but it fits best with 
the other changes that are made by amendment 
64. 

Finally, amendment 64 makes a further 
amendment to section 32 of the 1985 act. Section 
32(9) of that act sets out the circumstances in 
which dealings with a sequestrated debtor are not 
to be treated as void, such as in the purchase of 
moveable goods in good faith. The protection in 
section 32(9) will be extended to cover the 
particular circumstance that is set out in proposed 
new section 32(9ZA). When people buy a property 
and the transfer is complete only when a deed is 
delivered, it is possible for them to buy in good 
faith, pay a fair price, take all reasonable steps to 
find out whether the debtor was sequestrated and 
still lose out, because it can take up to seven days 
before a search of the register reveals a 
sequestration. The new provision will protect third 
parties who find themselves in that situation. Such 
third parties will be allowed to keep the property in 
question and the trustee in sequestration will 
receive whatever was paid for the property. That is 
a better deal. 

Amendments 86 and 88 are consequential on 
amendment 64, and are technical, tidying-up 
amendments. 

I move amendment 64. 

Murdo Fraser: I thank the minister for his 
explanation. It took me back to halcyon days spent 
in conveyancing tutorials when I was a law 
student. However, to be serious, amendments 64, 
86 and 88 deal with important issues. I welcome 
the fact that the legal anomaly that has existed for 
some years will be addressed by the Executive’s 
amendments. They will receive our support. 

The Deputy Presiding Officer: Does the 
minister have anything further to add? 

Allan Wilson: I want to put on record our thanks 
for the assistance of Professor George Gretton of 
the Scottish Law Commission in helping us to get 
through the legal and technical details. 

Amendment 64 agreed to.

Section 16—Income received by debtor after 
sequestration

The Deputy Presiding Officer: Group 4 is on 
bankruptcy and income payment agreements. 
Amendment 17, in the name of the minister, is 
grouped with amendment 18. 

Allan Wilson: I seek approval of amendments 
17 and 18. People who can pay, should pay. That 
is as true for bankrupts as it is for everyone else. 
The bill, therefore, sets up a system of income 
payment orders and income payment agreements. 
Income payment orders will be imposed by the 
courts and come with tough sanctions. For that 
reason, debtors will be able to enter into voluntary 
income payment agreements. The bill as 
introduced did not provide for what would happen 
if a debtor breached an income payment 
agreement, which is not right. Amendments 17 
and 18 rectify that. 

Amendment 18 provides for the trustee to apply 
to the sheriff to convert the remaining period of an 
income payment agreement into an income 
payment order, if the debtor breaches the 
agreement. A debtor may stop making payments 
under an income payment agreement after he is 
discharged, even though the agreement runs 
beyond the date of his discharge. 

Amendment 17 allows the sheriff to consider an 
application to convert an income payment 
agreement into an income payment order after the 
debtor has been discharged. That is the only 
situation in which a sheriff will be permitted to 
make an income payment order after the date of 
the debtor’s discharge. 

I move amendment 17. 

619



29925  30 NOVEMBER 2006  29926 

Amendment 17 agreed to.

Amendment 18 moved—[Allan Wilson]—and 
agreed to.

Section 17—Debtor’s home and other heritable 
property

The Deputy Presiding Officer: Group 5 is on 
bankruptcy and notice of abandonment. 
Amendment 29, in the name of the minister, is 
grouped with amendments 30 and 31. 

Allan Wilson: Amendments 29 to 31 deal with 
the process by which a trustee in sequestration 
can abandon heritable property such as a house 
to the debtor. The bill introduces provision for the 
trustee to give a formal notice of abandonment of 
property to the debtor. No onus is placed on the 
trustee or the debtor to make the notice available 
to anyone else. When giving evidence to the 
Enterprise and Culture Committee at stage 1, the 
Law Society of Scotland said that the letter of 
abandonment should be registered, so that the 
buyer could see a complete picture in the 
purchase searches. That would reassure everyone 
that the debtor had good title to sell. 

At stage 2, I lodged an amendment to introduce 
a duty on the trustee to register the notice of 
abandonment of heritable property in the property 
registers, as requested by the Law Society. There 
followed discussions between my officials and the 
Registers of Scotland. I have lodged these further 
amendments to ensure that the registration 
process fits better with the existing system, while 
still delivering the policy of giving proper notice to 
buyers. 

The stage 2 change will make a difference only 
in cases where the trustee has registered his title 
in the property registers, which happens only in a 
minority of cases. Usually, the trustee relies on his 
appointment to give him the right to deal with 
property. The property register will, therefore, 
show the debtor as the registered owner, but a 
search of the register of inhibitions will reveal the 
appointment of the trustee, and the prospective 
purchaser will have doubts about the debtor’s title 
to sell. It is more appropriate to register a certified 
copy of the notice of abandonment in the register 
of inhibitions. That will ensure that a prospective 
purchaser who searches the register—as all 
sensible buyers of land should do—will uncover 
both the sequestration and any abandonment 
notice. The amendments will, therefore, give the 
purchaser reassurance in even more cases than 
were provided for by the stage 2 amendment. 

I move amendment 29. 

Amendment 29 agreed to.

Amendments 30 and 31 moved—[Allan 
Wilson]—and agreed to.

Section 18—Modification of provisions relating 
to protected trust deeds

The Deputy Presiding Officer: Group 6 is on 
bankruptcy and the power to specify debts not 
discharged under protected trust deeds. 
Amendment 65, in the name of the minister, is the 
only amendment in the group. 

Allan Wilson: The impact on credit unions of 
the current increase in the number of protected 
trust deeds was raised during the stage 1 debate. 
During stage 2, members lodged amendments to 
provide for credit union debt to be preferred—that 
is to say, paid first—in a trust deed and for the 
debt not to be discharged by sequestration. I said 
that I was happy to consider the concerns that 
members expressed, after which the amendments 
were either withdrawn or not moved. 

I agree that trust deeds do not always work as 
they should. I have consulted on planned 
regulations, which when made will fix many of the 
problems that the credit unions have identified. I 
agree that credit unions play a key role in helping 
people who suffer from financial and social 
exclusion, and I want to act to help them if trust 
deeds are causing them a problem. For that 
reason, I met the credit unions, which were 
supported by Jackie Baillie and Christine May. I 
heard enough at that meeting to persuade me that 
there are issues that need to be explored and that 
it may indeed be the case that the trust deed 
regulations should do more to help them. I agreed, 
therefore, that the Executive would consult next 
year on a proposal to give credit unions special 
treatment under trust deeds. I also agreed that I 
would lodge an amendment at stage 3 to ensure 
that the trust deed regulations that are enabled by 
section 18 can give credit unions special 
treatment, if that is shown to be justified. 

Under the Scotland Act 1998, providing for 
preferred debts in an insolvency process is a 
reserved matter. However, saying that debts are 
not cancelled by a personal insolvency process 
such as a trust deed is a matter for this 
Parliament. Section 29 of the bill does something 
similar for student loan debt in relation to 
sequestration. Amendment 65 has the effect that 
trust deed regulations may provide for the extent 
to which a debtor is discharged from his or her 
debts by a trust deed, and could be used to 
provide that a trust deed does not discharge a 
credit union debt. 

I move amendment 65. 

Murdo Fraser: The issue of credit unions was 
raised by the Enterprise and Culture Committee 
and debated at stage 2. The minister has lodged 
amendment 65 to address some of the 
committee’s concerns, which we welcome, but 
there is a wider concern about protected trust 
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deeds. The committee considered the way in 
which the bill deals with them, and there is a 
concern that the Executive has not properly joined 
up its thinking on the future of protected trust 
deeds with the other reforms in the bill. Protected 
trust deeds are valuable, not least because they 
are administered by the private sector, not by the 
Accountant in Bankruptcy. We need to address 
the future of protected trust deeds in a 
comprehensive manner, working with the 
insolvency profession. That approach is required, 
and it is regrettable that it is not happening in 
tandem with the bill. However, we are happy to 
support amendment 65. 

Christine May (Central Fife) (Lab): I thank the 
minister both for the productive meetings that he, 
Jackie Baillie and I have had with the credit union 
movement and for the efforts that he has made to 
address the movement’s concerns. 

The whole chamber knows how important the 
credit union movement is to ensuring that there is 
responsible credit and responsible saving in some 
of our poorer communities. However, the 
extension in provision of financial products for 
which credit unions allow has meant a 
consequential increase in bad debts. The fear that 
being able to recover no more than 10p in the 
pound, which could lead to the insolvency of credit 
unions, has been the real driver behind the efforts 
that have been made on the issue. 

I am more than happy to support what the 
minister is doing and I hope that he, Jackie Baillie, 
the credit unions and I can continue our dialogue 
and extend it to our colleagues down south in 
respect of their responsibilities. 

Allan Wilson: At all times in this process, I have 
sought to engage with all partners, from whatever 
sector of the industry they originate, including 
insolvency practitioners and their representative 
organisations, which this morning indicated their 
support for amendment 65. The consultation that I 
propose as part of the process will provide 
different stakeholders with a welcome opportunity 
to have their say. I have firm views on how I would 
like the process to evolve, but I remain open-
minded about it and will happily take on board the 
views of others, especially those of professional 
organisations and the individuals concerned. 

It will be possible to consult on the student loan 
option and it might be possible to consult on the 
preferred debt option, if the United Kingdom 
Government is willing to give us the green light. 
My officials are due to meet the credit unions on 7 
December to consider what further evidence can 
be provided. More detailed advice on the scope of 
the consultation will follow. The chamber should 
welcome that, as well as the opportunity that it will 
afford to all stakeholders to ensure that credit 
unions—which do a valuable job in promoting 

financial inclusion and giving access to loans for 
some of the more financially excluded of our fellow 
citizens—can do their job properly and help to 
promote financial inclusion in its widest sense. I 
ask members to support amendment 65. 

Amendment 65 agreed to.

Before section 23

09:45 
The Deputy Presiding Officer: Group 7 is on 

bankruptcy and the minimum debt limit. 
Amendment 19, in the name of the minister, is 
grouped with amendment 22. 

Allan Wilson: The Bankruptcy (Scotland) Act 
1985 set the debt threshold above which someone 
can be sequestrated at £1,500. The bill as 
introduced set the same threshold for the 
attachment of land and the sale of attached land. 
There was concern both in the chamber and 
among some external stakeholders that the 
threshold for land attachment was too low. I 
listened to those concerns and lodged an 
amendment at stage 2 to raise the lower limit to 
£3,000, which meant that it would be possible to 
bankrupt a debtor for a smaller debt than is 
needed to attach their land. That would create an 
incentive for creditors to use bankruptcy to get at 
the value in said land—a theme to which I will 
return later in the debate.  

The point that I emphasise now is that 
bankruptcy is worse in many ways for the debtor 
than land attachment. In particular, it affects all of 
the debtor’s property, including land, and can 
easily lead to the loss of their home. It makes 
sense, therefore, to raise the debt threshold for 
sequestration to at least the same level as that for 
land attachment, which is what amendment 19 
does. The qualifying debt limit of £1,500 for 
creditor petitions could be changed by regulations, 
but the Bankruptcy (Scotland) Act 1985 does not 
provide a similar power for the limit that relates to 
debtor applications. It makes sense to enable both 
limits to be varied by regulations, if required. As 
well as raising the limits to £3,000, amendment 19 
gives the Scottish ministers the power to vary the 
limit for debtor applications by regulations.  

I appreciate the importance of the debt limit. 
Amendment 22 will ensure that regulations to 
change the thresholds will be subject to affirmative 
procedure and will, therefore, be appropriately 
scrutinised by the Parliament. 

I move amendment 19. 

Mr Kenny MacAskill (Lothians) (SNP): We 
welcome the Executive amendments. Concerns 
were raised about the minimum debt limit by 
members of many parties and people outwith the 
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chamber. We will debate land attachment at a 
later stage. There is some difficulty with the limit 
that we set. Do we need the wisdom of Solomon 
to decide whether it should be £15,000, £3,000 or 
£3,100? There was general acceptance that 
£1,500 was far too low. Whether someone has a 
household debt or has to take an emergency flight, 
a debt of £1,500 can easily be racked up on a 
credit card or elsewhere. 

Time will tell whether £3,000 is an appropriate 
threshold, which is why we welcome not only the 
increased threshold but the opportunity to vary it. 
The appropriate limit is a fluid matter: what is 
appropriate at this juncture might not be 
appropriate in a year or several years’ time. 
However, amendment 19 is an advance on the 
threshold of £1,500, which is far too low. 

Allan Wilson: I welcome the member’s support. 
It will be important to return to the limits, not simply 
in this debate but in the fullness of time. The 
regulation-making power that we propose is the 
right one in such circumstances. 

Amendment 19 agreed to.

Section 23A—Continuation of sequestration 
proceedings pending approval of debt 

payment programme

The Deputy Presiding Officer: Group 8 is on 
bankruptcy and the power to continue petition for 
sequestration pending payment of debts. 
Amendment 20, in the name of the minister, is 
grouped with amendments 21, 23 and 24. 

Allan Wilson: At stage 2 I lodged an 
amendment that will allow sheriffs to continue 
proceedings in sequestrations if a debt payment 
programme under the debt arrangement scheme 
is applied for. Karen Gillon lodged an amendment 
that went much further and sought to give sheriffs 
discretion to continue petitions for sequestration 
more or less indefinitely and to grant only if 
reasonable. That amendment could have led to 
long delays in the sequestration process: such 
delays in making decisions would have harmed 
the interests of debtors and creditors, so the 
amendment was withdrawn and I gave a 
commitment to consider the matter further. I am 
not in favour of giving sheriffs open-ended 
discretion to continue cases, but I can see the 
sense in giving them a bit more leeway. 

A debtor might be able to arrange to pay off, or 
otherwise satisfy, his or her debts given a little 
time. Amendment 21 will allow sheriffs to continue 
a petition for up to 42 days if debtors can satisfy 
them that they are likely to be able to pay their 
debts within that period. Although the amendment 
will allow some extra time for the debtor, it still 
provides for a definite period, which will give 
creditors a clear end date for proceedings and 

prevent unnecessary and lengthy delays where 
there is no realistic prospect that a debt will be 
paid off. 

Amendment 20 is consequential on the 
introduction of the provision in amendment 21. To 
allow continuation of a petition will have 
implications for the duties on trustees in particular. 
A trustee must offer to hold a statutory meeting at 
which the creditors can take decisions about the 
estate that is to be administered. The 1985 act 
states that notification is to be issued within 60 
days of the date of sequestration. Many people 
take that to be the day on which sequestration is 
awarded, but the Bankruptcy (Scotland) Act 1985 
makes it clear that in a creditor petition, the 
application date for bankruptcy is registered by the 
court. That can have implications for the trustee, 
who cannot send a notification until the hearing 
about the award of sequestration is settled. 

If a hearing is continued for more than a few 
days, as can happen, the 60-day time limit will run 
out quickly. The trustee would have to go to court 
and ask for more time, which would be a waste of 
money and the resources of the court. It is 
necessary to clarify that the notification is to be 
issued within 60 days of the date of the award of 
sequestration, for which amendment 23 provides. 

I move amendment 20. 

The Deputy Presiding Officer: I ask Murdo 
Fraser and Karen Gillon to be brief. 

Murdo Fraser: I notice that the minister did not 
mention amendment 24 in his remarks. I ask him 
to clarify his intentions in that amendment because 
I find it to be completely incomprehensible. I am 
not sure whether it is badly drafted or its intention 
is mistaken. 

Although I will not oppose amendment 21, I 
draw the minister’s attention to concerns that have 
been expressed by the Law Society of Scotland, of 
which I am a member, although not a practising 
member. The Law Society is concerned that a 
continuation of sequestration proceedings could 
have a number of negative effects. First, it would 
allow the debtor to continue trading and dealing 
with others, which would give them the potential to 
run up more debts. Secondly, it would delay the 
vesting in the trustee of the estate the assets of 
the debtor for the benefit of all creditors. Thirdly, it 
ignores the many interconnected time limits that 
are set down in bankruptcy legislation and would 
therefore jeopardise the proper operation of the 
sequestration process. The Law Society says that 
if the measure is to be passed, there must be 
proper analysis of the impact on sequestration and 
a proper review of time limits. I ask the minister to 
address those points when he winds up. 

Karen Gillon (Clydesdale) (Lab): I thank the 
minister for lodging amendment 21. Although I 

622



29931  30 NOVEMBER 2006  29932 

appreciate Murdo Fraser’s comments, it is 
important to get right the balance between the 
creditor and the debtor. It was clear in evidence 
that the committee received that sometimes the 
petition to court is the key that the debtor needs to 
take action to find alternative means of payment. 
The continuation that is offered by amendment 21 
will allow people who can make alternative 
arrangements to pay their debts without 
proceeding to sequestration and bankruptcy. 
Those can be difficult steps for people to take, so I 
welcome the amendments in the group and hope 
that Parliament will support them. 

Allan Wilson: I will speak first to Murdo Fraser’s 
point. The significance of the changes that will be 
made by amendments 23 and 24 is that the time 
limits will run from the date on which sequestration 
is awarded. In a creditor petition, that date is 
different from the date of sequestration. The date 
of sequestration in those cases is the date on 
which the sheriff grants a warrant to cite the debtor 
to appear at a hearing to determine whether or not 
to award sequestration. The award of the 
sequestration might happen days—or, in some 
cases, weeks—after the date of sequestration. 
That will happen if the sheriff continues a 
sequestration under proposed new sections 
12(3AA) and 12(3B) of the 1985 act, which will be 
inserted by the bill. In such cases, the 
sequestration could be awarded up to 42 days 
after the date on which the warrant to cite is 
granted. The time could possibly be longer under 
proposed new section 12(3B). 

It makes sense to set those time limits in relation 
to the date of the award being granted rather than 
to the date of the sequestration. Otherwise, the 
trustee could be put in the position of having to do 
things with unreasonable haste after the award of 
sequestration is made. That is the relevance of 
amendment 24. 

Karen Gillon asked about amendment 21. We 
have gone some way towards the position in the 
amendment that Karen withdrew at stage 2. The 
sheriff can continue a case when the debtor can 
demonstrate that he or she has a reasonable 
chance of paying off, or otherwise satisfying, the 
debt within six weeks. Six weeks is the defining 
period. I ask colleagues to support amendment 20. 

Amendment 20 agreed to.

Amendment 21 moved—[Allan Wilson]—and 
agreed to.

Section 29A—Certain regulations under the 
1985 Act: procedure

Amendment 22 moved—[Allan Wilson]—and 
agreed to.

Section 31—Register of Floating Charges

The Deputy Presiding Officer: Before I move 
to the next group of amendments, I intend to use 
my power under rule 9.8.4A to extend the time 
limit for that group only. The debate must finish by 
10.05. 

The ninth group of amendments is on floating 
charges. Amendment 38, in the name of the 
minister, is grouped with amendments 39 to 48. 

Allan Wilson: The amendments all relate to part 
2 of the bill, which deals with floating charges. 
Some of the amendments in the group are more 
substantial than others; I will deal with those first 
and then with the technical amendments. 

Amendment 39 will give Scottish ministers the 
power to make regulations as to the form of 
documents and notices, the particulars that they 
are to contain and the manner in which they are to 
be delivered to the keeper. Amendment 41 is 
consequential on amendment 39. Taken together, 
they will extend the power so that it will be 
possible for the register to be operated 
electronically. 

In lodging amendments 42, 43, 44 and 45, we 
have again listened to stakeholders. Amendment 
42 will clarify the alterations to the terms of the 
document that have to be registered. They include 
alterations to do with the ranking of the charge 
with any other floating charge or fixed security, or 
the specification of property that is subject to the 
charge, or the obligations that are secured by the 
charge. 

The new provision is subject to the existing 
minor exception in section 36(2), which will enable 
an agreement between the secured creditors in 
which the debtor is not a participant to be 
registered, provided that the debtor will not 
thereby be adversely affected. In that case, the 
document of alteration will not have to be 
subscribed by the company that is granting the 
charge. 

Amendments 43 and 44 are consequential on 
amendment 42. Amendment 45 will clarify for the 
purposes of section 36(3)—which covers the 
granting by the floating charge holder of consent 
to release the property from the scope of the 
charge—that property is not to be regarded as 
released from the scope of the floating charge 
because it has ceased to be the property of the 
company that granted the charge. 

Amendment 46 will remedy a problem that was 
identified by my good friend and colleague Murdo 
Fraser at stage 2. It provides that, if there is an 
insolvency in another European Union state that is 
the company’s main centre of interest, that will 
trigger the crystallisation of a Scottish floating 
charge, which will mean that any searcher of the 
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register, on seeing such a notice, will be aware 
that foreign insolvency has triggered crystallisation 
of the floating charge. Amendment 38 is 
consequential on amendment 46. 

Part 2 is exceedingly complex but it is important, 
so we will continue to work with our stakeholders 
to ensure that the provisions work well. In fact, we 
were doing that right up to this morning. If 
necessary, we may need to adjust the provisions 
using our ancillary and transitional powers. 

I turn now to the technical amendments. 
Amendment 40 will clarify the meaning of a 
document granting a floating charge to reflect the 
fact that it is a company that grants a floating 
charge, albeit by means of a document. 

Amendment 47 will repeal section 140 of the 
Companies Act 1989, which is consequential on 
the repeal of part 18 of the Companies Act 1985 
by section 39(1) of the Bankruptcy and Diligence 
etc (Scotland) Bill. 

Amendment 48 will ensure that industrial and 
provident societies are subject to the ranking 
sections of the bill in the same ways that 
companies are. 

I move amendment 38. 

Murdo Fraser: I want to thank the minister for 
addressing the concerns that I expressed at stage 
2 on the impact of floating charges. 

Amendment 38 agreed to.

Amendment 39 moved—[Allan Wilson]—and 
agreed to.

Section 32—Creation of floating charges

Amendment 40 moved—[Allan Wilson]—and 
agreed to.

Section 33—Advance notice of floating 
charges

Amendment 41 moved—[Allan Wilson]—and 
agreed to.

Section 36—Alteration of floating charges

Amendments 42 to 45 moved—[Allan Wilson]—
and agreed to.

Section 38—Effect of floating charges on 
winding up

Amendment 46 moved—[Allan Wilson]—and 
agreed to.

Section 39—Repeals, savings and transitional 
arrangements

Amendment 47 moved—[Allan Wilson]—and 
agreed to.

Section 42—Industrial and provident societies

Amendment 48 moved—[Allan Wilson]—and 
agreed to.

Section 43—Scottish Civil Enforcement 
Commission

10:00 
The Deputy Presiding Officer: Group 10 is on 

replacement of the Scottish civil enforcement 
commission with the advisory commission. 
Amendment 93, in the name of Kenny MacAskill, 
is grouped with amendments 94, 96, 98 to 110, 
112 to 116, 118 to 120, 122 to 129, 131 to 147, 
176, 207, 180, 189 to 193 and 203 to 205. 

Mr MacAskill: Amendment 93 is the principal 
amendment in the group—the others are 
consequential. I thank the clerks of the Enterprise 
and Culture Committee, who worked to ensure 
that the amendments were ready. The work was 
complicated by the number of amendments that 
were consequential on the principal amendment. It 
was not just that the clerks did their job; they 
worked long into the night to ensure that 
Parliament would be able to debate the 
amendments. Members will soon decide whether 
to agree to them. 

The principal question is this: do we wish to 
create yet another commission—a Scottish civil 
enforcement commission—to supplant what is 
currently a well-regulated and well-run profession? 
Why are we seeking to do that? If it ain’t broke, 
why are we seeking to fix it? 

To be fair to the Executive, the proposal did 
have some logic at the outset. The intention 
behind creating the Scottish civil enforcement 
commission was to ensure that there would be 
regulation not only of sheriff officers and 
messengers-at-arms—or judicial officers, as they 
will be called—but of debt-collecting agencies. 
There is merit in that idea and I commend the 
Executive for it. However, difficulties came to light 
because many matters relating to debt collection 
are reserved; for example, matters relating to 
consumer credit cannot be dealt with by this 
Parliament. We were then left with the idea of the 
Scottish civil enforcement commission, but such a 
commission would not address the problem for 
which it was to be created at significant cost. All it 
would do was replicate what we already have. At 
that juncture, the Executive should have seen the 
error of its ways and, rather than press on, 
withdraw and leave the profession to run itself. 

If the amendments in the group are not 
accepted, we will be creating yet another 
commission—Mr Swinney is the man who usually 
comments on such things. According to the 
Finance Committee, the set-up cost will be £1 
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million and the annual running cost will be 
£650,000. That money will be spent, even though 
we already have a self-regulated system that costs 
the state and the taxpayer not one penny. Will 
taxpayers get any added advantage? No—not 
unless we regulate additional debt-collecting 
agencies that currently come within the ambit and 
jurisdiction of Parliament. There will be a huge 
cost but no additional benefit. 

At the same time, the ethos and integrity of a 
group of individuals will be undermined. Those 
people will come together as judicial officers—or 
whatever name we will call them by. They have 
done a good job serving the people of Scotland 
and the judicial system of Scotland, of which they 
are a vital part. 

Those are the circumstances that led me to 
lodge amendment 93. We should not create yet 
another commission at huge cost and we should 
not seek to undermine the ethos and integrity of a 
profession that has served the people of Scotland 
well for centuries.  

I move amendment 93. 

Derek Brownlee (South of Scotland) (Con): I 
am sympathetic to Mr MacAskill’s amendments, 
not least because—as Mr MacAskill said—a 
Scottish civil enforcement commission appears to 
be the single most expensive way of tackling the 
problem that was identified by the Executive in 
relation to regulating officers of court. From a 
value-for-money perspective, it is rather worrying 
to read in the policy options paper, which was 
considered prior to the Executive’s arrival at the 
decision to create another quango, the explicit 
recognition that such a commission was the most 
expensive option on the table. It was suggested 
that costs might be reduced by imposing new 
functions at a later date to increase economies of 
scale. It is rather bad policy not only to choose the 
most expensive option but to use a throwaway line 
that suggests that the commission might take on 
other functions. 

There is another reason to support Mr 
MacAskill’s amendments: the Executive, having 
talked about a bonfire of the quangos and a 
moratorium on the creation of new non-
departmental public bodies, has not really been 
able to explain why it is appropriate in this 
instance to create another NDPB, at significant 
expense, as Mr MacAskill said. I understand that 
the cost of running the commission would be 
about 10 times the cost that is currently borne by 
the profession itself. The policy that underlies the 
sections to which Mr MacAskill’s amendments 
apply has not been thought through properly. 

Mark Ballard (Lothians) (Green): I, too, speak 
in support of Kenny MacAskill’s amendments. The 
Finance Committee, of which I am a member, 

discussed the issue in its stage 1 report and said 
that it is not convinced that the option of creating 
an NDPB is the correct one. That opinion was 
informed by the committee’s inquiry into 
accountability and governance issues, which 
considered not only commissioners and 
ombudspeople but wider issues relating to NDPBs 
and other arms-length public bodies. The 
committee found major problems in the 
accountability, governance, oversight and scrutiny 
of NDPBs.  

I wish that all members had had a chance to 
read Linda Costelloe Baker’s evidence to the 
committee, in which the former legal services 
ombudsman set out in great detail the problems 
that she had had with her arm’s-length body, 
including a lack of monitoring and financial 
scrutiny and, underneath it all, a lack of 
accountability. That is why the Finance Committee 
recommended that the Executive consider 
whether implementation of bills, including the 
Bankruptcy and Diligence etc (Scotland) Bill, 
which will establish the Scottish civil enforcement 
commission, should be deferred until the 
Executive has completed its review of the scrutiny 
of public bodies. That suggestion was supported 
by the whole committee. I am disappointed that 
the Executive did not respond positively to the 
committee’s suggestion. 

I have heard, anecdotally, negative things about 
messengers-at-arms, particularly in relation to 
poinding. However, as Derek Brownlee said, the 
evidence is convincing that a job that is currently 
being carried out for £60,000 a year would be 
done by a Government body at a cost of £650,000 
a year, plus £1 million in set-up costs. We do not 
need another NDPB doing a task that is already 
being performed perfectly adequately. That is why 
I urge Parliament to support Kenny MacAskill’s 
amendments.  

Mr Jamie Stone (Caithness, Sutherland and 
Easter Ross) (LD): I recall a lengthy discussion 
on this issue in the Enterprise and Culture 
Committee. A great weight of evidence was 
considered in a thoughtful manner by the 
committee. I do not recall divisions on the matter; 
nor do I recall contributions along the same lines 
from Mr MacAskill’s and Mr Brownlee’s colleagues 
in the Conservatives and the Scottish National 
Party. I suggest to members that if they were to 
support Kenny MacAskill’s amendments they 
would be flying in the face of the carefully 
weighed-up deliberations of a committee of this 
Parliament—[Laughter.]  

Allan Wilson: Mr Stone is absolutely correct, 
because the amendments have been lodged at 
the very last moment, with no discussion and no 
notice to anyone with an interest, including, I 
understand, the Court of Session.  
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Murdo Fraser: Will the minister give way on that 
point? 

Allan Wilson: Let me make the point.  

The amendments seek to take the Scottish civil 
enforcement commission out of the bill and 
replace it with some kind of advisory commission. 
As Jamie Stone said, to date—ever since it was 
first consulted on in 2002—there has been strong 
support for the creation of a Scottish civil 
enforcement commission including, dare I say it, 
from the Society of Messengers-at-Arms and 
Sheriff Officers. The principle of having a Scottish 
civil enforcement commission was agreed at stage 
1, and no one lodged amendments on the matter 
at stage 2. 

Mark Ballard: Does the minister accept the 
genuine concerns of the Finance Committee, and 
the committee’s suggestion that there should be 
no commission until the conclusion of the review 
of scrutiny of public services? 

Allan Wilson: The Executive recognised that in 
its discussions and deliberations with the Finance 
Committee on the financial memorandum. The 
principle of the Scottish civil enforcement 
commission was never in doubt. The Society of 
Messengers-at-Arms and Sheriff Officers 
supported the principle, but we are now told that it 
considers it to be a bad idea. It has changed its 
tune. With all due respect to my good friend and 
colleague Kenny MacAskill, he had no clear 
explanation for why that might be the case, 
although he did hint at it. Perhaps I can help him 
with that. Could it be that the society is unhappy 
that I have not guaranteed that court officers will 
be able to form partnerships only with other court 
officers? That might explain the late amendments. 
I will have more to say about that when I oppose 
Kenny MacAskill’s amendments 52 and 206, 
which will be debated later.  

To introduce proposals on this scale, at this 
stage, without any proper consultation—
[Laughter.] Members may laugh—if that is what 
we can expect from a putative SNP Executive, I 
despair.  

Since Kenny MacAskill is determined to take us 
down that road, the amendments are in front of us 
and we must deal with them. They propose to set 
up a new advisory commission on judicial officers 
and, in a very unclear way, to divide up the 
functions of the Scottish civil enforcement 
commission. Mr Ballard mentioned the financial 
memorandum; Kenny MacAskill’s proposals are 
accompanied by no financial memorandum. They 
will not be much cheaper—if they are cheaper at 
all. Not unusually for a nationalist member, Mr 
MacAskill is asking us to write him a blank cheque. 

Despite what Mr MacAskill says, the 
amendments, if agreed to, are almost certain to 

lead to a public body of sorts, which would cost as 
much as the commission but would have none of 
its advantages. For example, they would remove 
any role for the commissioner of public 
appointments in Scotland or the Scottish public 
services ombudsman. They would lead to public 
money being spent with no direct accountability to 
Scottish ministers or to Parliament. The 
amendments would remove the requirement for an 
annual report—something that I thought members 
would generally feel was a good thing. The 
amendments would not create a coherent new 
scheme, although that is no surprise, given the 
lack of notice, consultation or a financial 
memorandum, never mind anything else. 

I will give members examples of the technical 
problems. There would be no scrutiny by 
Parliament of regulations that are made by the 
Court of Session and the amendments would have 
the effect that Court of Session orders would be 
enforced as if they were sheriff court decrees. 
How would that work? A new advisory commission 
on judicial officers would do nothing that the 
Scottish civil enforcement commission could not, 
but what it would do, it would not do as well. 
Importantly, it would not do something that the 
commission will do, in that it lacks the wider remit 
to actively develop the enforcement system 
towards greater effectiveness, efficiency, fairness 
and transparency. I argue strongly that that is not 
in the public interest. Contrary to what Mr 
MacAskill said, the commission will consider debt 
collection. That will be part of its functions and is 
covered in section 99 of the bill. 

If I stand for any interest in this debate, it is the 
public interest that comes with an NDPB and 
which we would miss under Kenny MacAskill’s 
proposal. Our proposal is about appointment 
processes, ethical standards and complaints to the 
Scottish public services ombudsman, all of which 
are in the public interest. I do not stand for any 
sectoral interest and am surprised to see the 
Greens, nationalists and Tories all standing for it. 
We stand for the public interest. I ask members to 
reject the amendments. 

10:15 
Mr MacAskill: The guffaws with which Jamie 

Stone’s intervention was met say it all. There is no 
requirement to comment on that. 

I agreed with a great deal of what Mark Ballard 
said, and I am sympathetic to it, but he is in 
danger of perpetuating a myth about sheriff 
officers that has persisted since the days of the 
poll tax. 

Mr Stone: What about Alex Neil’s silence in 
committee? 

Mr MacAskill: I have always felt that we should 
in debates focus on fundamental principles, 
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especially at stage 3. However, if Mr Stone wishes 
to get into gratuitous insults, what about parties 
that have flip-flopped and which gave 
commitments to the electorate but have reneged 
on them? We need go back only to the single 
transferable vote in local government and the 
abolition of tuition fees. On and on go the Lib Dem 
promises. 

I think Mr Ballard’s comments on sheriff officers 
were made unintentionally. Sheriff officers and 
messengers-at-arms do an excellent job in 
Scotland. They impose interdicts upon husbands 
who are battering their wives and they get back 
children who have been abducted by errant 
fathers. There were difficulties during the time of 
poindings and warrant sales, but the sheriff 
officers and messengers-at-arms were simply 
imposing the law that legislators created. They 
implement what parliamentarians create and they 
do so effectively and efficiently. 

Tommy Sheridan (Glasgow) (Sol): Will Kenny 
MacAskill give way? 

Mr MacAskill: Not at the moment. 

There may have been instances during 
enforcement of the poll tax in which sheriff officers 
and messengers-at-arms acted unacceptably but, 
in the main, they did so— 

Allan Wilson: Would the existence of a Scottish 
civil enforcement commission have been a good 
thing or a bad thing in those dark days of poll tax 
debt enforcement? 

Mr MacAskill: It would not have made any 
difference. As a practising agent who was involved 
in the poll tax campaign—along with Mr 
Sheridan—I remember doing what was 
appropriate, which was to write to the sheriff 
principal objecting to various methods. When we 
did that, the sheriff principal called the sheriff 
officers in and dealt with it. We did not need a civil 
enforcement commission with a start-up cost of £1 
million and annual running costs of £650,000 
thereafter; we had a sheriff principal who dealt 
with the problem as part of his job. 

Christine May: Will Kenny MacAskill give way? 

Mr MacAskill: No—I have taken enough 
interventions for the moment. 

Mr Wilson made the legitimate point that there 
are problems in respect of the amendments being 
lodged at a late stage. However, today’s 
manuscript amendments are in Mr Wilson’s name 
and were lodged as a result of understandable 
political pressure in respect of land attachment—
which we will debate later—from broad areas of 
civic Scotland including, I think, an editorial in 
today’s edition of The Herald that castigates what 
Mr Wilson seeks to impose on Scotland. He 
lodged manuscript amendments because of 

Cabinet discussions yesterday lunchtime, so for 
him to criticise amendments that were lodged 
timeously is breathtaking and puts even Mr Stone 
to shame. 

The amendments in the group are not ideal, but 
that is because Mr Wilson has reneged on various 
undertakings that he gave when he met sheriff 
officers. Thereafter, the Society of Messengers-at-
Arms and Sheriff Officers sought to speak to 
Executive civil servants and to negotiate with 
them, but the civil servants refused to enter 
discussions. They refused to discuss and debate 
the matter, not with some outraged citizen who 
was acting errantly and abhorrently, but with an 
organised body that is part of the judicial process 
in Scotland. To be frank, they dealt with the 
Society of Messengers-at-Arms and Sheriff 
Officers in a contemptuous manner that is 
unbecoming of an Executive. Thankfully, that will 
change next May. 

If there are consequential problems with the 
amendments in the group, they were brought 
about by the Executive’s failing to listen, discuss 
and act reasonably, never mind its going back on 
clear commitments that the minister gave to sheriff 
officers. 

Allan Wilson: Does Kenny MacAskill have 
evidence for that latter charge? 

Mr MacAskill: We certainly have. The Society 
of Messengers-at-Arms and Sheriff Officers has 
made freedom of information requests to see 
minutes of its meetings with the Executive. 
Perhaps the minister is not releasing them or 
perhaps, in civil service speak, notes were not 
kept. However, the evidence is clear and, if Mr 
Wilson feels that the people in the Society of 
Messengers-at-Arms and Sheriff Officers who are 
advising me are telling lies, he should say so.  

The fact is that Mr Wilson gave commitments 
upon which he reneged and, thereafter, civil 
servants acting on his behalf failed even to meet 
the Society of Messengers-at-Arms and Sheriff 
Officers to discuss the matter and negotiate on it. 
That is unacceptable and shameful and it is why 
we need to allow sheriff officers and messengers-
at-arms to continue to do the good job that they 
have done to date and do away with the provisions 
for an unnecessary commission—a new quango 
that the Executive seeks to introduce at huge cost 
to the taxpayer. 

The Deputy Presiding Officer (Murray Tosh):
The question is, that amendment 93 be agreed to. 
Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
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FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Petrie, Dave (Highlands and Islands) (Con)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  

Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (Sol)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Gorrie, Donald (Central Scotland) (LD) 

The Deputy Presiding Officer: The result of 
the division is: For 39, Against 65, Abstentions 1. 

Amendment 93 disagreed to.

Section 44—Information and annual report

Amendment 94 not moved.

Section 45—Publication of guidance and other 
information

The Deputy Presiding Officer: Group 11 
consists of minor and technical amendments with 
regard to judicial officers. Amendment 95, in the 
name of the minister, is grouped with amendments 
97, 1, 66, 2, 3, 117, 121, 130, 51, 67 to 69, 9 to 
11, 178 and 179. 

Allan Wilson: The amendments in the group, 
which are all minor and consequential, relate to 
the Scottish civil enforcement commission and 
judicial officers. Most of them simply clarify and 
improve the language of the provisions that they 
amend; others are consequential on amendments 
that we made at stage 2. 
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Two amendments in the group merit particular 
explanation. Regulation of the new profession of 
judicial officer will be a central function of the new 
commission, and amendment 51 expands the 
range of powers that will be given to the 
commission’s disciplinary committee for cases in 
which a judicial officer has been convicted of an 
offence. The amendment will enable the 
disciplinary committee to make an order restricting 
a judicial officer’s functions or activities for a 
period of time. 

As we are all aware, the use of personal 
information must be closely regulated. 
Amendment 97 endorses that by amending 
section 46 to provide that information that is 
published by the commission and which relates to 
informal debt collection must not be in a form that 
enables the identification of judicial officers or 
persons against whom diligence has been 
executed. 

I do not propose to take up the Parliament’s time 
by explaining the minor amendments, but if any 
member has questions I will endeavour to answer 
them. 

I move amendment 95. 

Amendment 95 agreed to.

Section 46—Published information not to 
enable identification

Amendment 96 not moved.

Amendment 97 moved—[Allan Wilson]—and 
agreed to.

Section 50—Electronic publication

The Deputy Presiding Officer: Group 12 
concerns electronic communications. Amendment 
49, in the name of the minister, is grouped with 
amendments 50, 53 to 56 and 58 to 60. 

Allan Wilson: There should be no barriers to 
using electronic communications for the various 
processes that are created in the bill unless there 
is a particularly good reason for using paper, and 
the amendments in the group make some 
necessary changes that arise from that principle. 

Amendment 49 changes section 50 to clarify 
that, when something is done in writing under part 
3 of the bill, which concerns enforcement, it can 
also be done electronically. As a result, section 50 
will become a more general provision and it is 
therefore appropriate to move it to the end of part 
3, which is what amendment 50 will do. 

Amendments 53 to 56 relate to the land 
attachment part of the bill. Section 81 sets out 
which documents must accompany an application 
for a warrant to sell land. Amendment 53 will make 
it possible for those documents to be transmitted 

electronically and will clarify that the requirement 
for a signature under section 81 can be satisfied 
by a certified electronic signature. Amendment 54 
will ensure that it is possible for a creditor by 
electronic means to intimate in writing to a tenant 
that notice has been given of the termination of a 
debtor’s right to occupy the land. Section 106 sets 
out which documents must accompany an 
application for foreclosure and amendment 55 will 
allow those to be transmitted electronically. 
Section 123 provides that an application for a 
satisfaction order under residual attachment 
should be accompanied by a copy of the schedule 
of residual attachment and may be accompanied 
by other documents. Amendment 56 will enable 
those documents to be in electronic form. 

The final amendments in the group will insert 
new definitions into section 199. Amendment 59 
defines the term “certified electronic signature” 
and amendment 60 defines the term “electronic 
communication”. Both terms are defined by 
reference to the Electronic Communications Act 
2000. Given that the definitions will apply generally 
to the bill, section 186(4) is no longer needed, as it 
provides a similar definition for the money 
attachment part only; amendment 58 will remove 
that section. 

I move amendment 49. 

Amendment 49 agreed to.

Amendment 50 moved—[Allan Wilson]—and 
agreed to.

Section 51—Judicial officers

Amendment 98 not moved.

Section 52—Appointment of judicial officer

Amendment 1 moved—[Allan Wilson]—and 
agreed to.

Section 53—Annual fee

Amendment 99 not moved.

Section 55—Regulation of judicial officers

The Deputy Presiding Officer: Group 13 is on 
ownership and control of judicial officer 
businesses. Amendment 206, in the name of 
Kenny MacAskill, is grouped with amendment 52. 

Mr MacAskill: The minister made some 
pejorative remarks about special pleading by 
sheriff officers. To put the matter in context, 
amendments 206 and 52 seek to introduce into 
the bill the rules that regulated sheriff officers 
previously. Back in 1991, when the rules were 
created—in secondary, not primary legislation—it 
was made clear that sheriff officers and 
messengers-at-arms should hold a commission 
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and that there is an ethos that goes with being a 
member of the profession, which is part of our 
judicial system. Members who have been solicitors 
or advocates—there are many of them—will be 
aware that people in the judicial system have a 
responsibility not only in how they operate, but to 
the court. That duty surpasses any duty that they 
as individuals have to their clients, partners or 
others with whom they work. People in the system 
understand that there is a higher ethos because of 
the responsibility of the job or office that they hold. 
That is why, back in 1991, the rules made it clear 
that people had to hold a commission and could 
not simply be a silent partner or a limited company 
that was based wherever. 

As I said, amendments 206 and 52 seek not to 
introduce new measures, but to restore the 
previous status quo, which was introduced in 
secondary legislation. What happened was that, in 
the wisdom of those elsewhere and perhaps even 
here, we acknowledged that, in the modern world, 
there was a need for solicitors firms to be able to 
become limited liability partnerships. We did not 
realise at the time that the consequence would be 
to open up an opportunity for access to be gained 
to sheriff officers firms. As far as I am aware, it 
was not envisaged or intended that firms of judicial 
officers, sheriff officers or messengers-at-arms 
would be able to become limited liability 
partnerships. The aim was to deal with the Law 
Society of Scotland and the legal profession. 
However, a loophole opened up, an opportunity 
was seen and various firms moved in. Some 
individuals have made substantial amounts of 
money and firms have acquired shares in or 
ownership of various other firms. That is not 
appropriate. 

As we made an error in the introduction of 
limited liability partnerships, we should seek to 
return to the principles for the operation of judicial 
officers that existed not just under the 1991 
regulations, but from the outset in Scotland. If 
amendments 206 and 52 are rejected and we go 
with the minister’s proposals, we will compound an 
error and open up the opportunity for debt 
collection agencies to move in. We will give an 
opportunity not simply to those who wish to have 
the protection of limited liability status in operating 
a sheriff officers practice in Scotland; we will give it 
to the vultures—the predatory practices and 
companies that seek only to maximise the money 
that they make. Those companies have no ethos 
of support for the Scottish judicial system, but 
simply want a return on their investment. 

10:30 
It would be a retrograde step if judicial officers in 

Scotland did not have a commission from and a 
responsibility to either the Scottish civil 

enforcement commission or the court under the 
auspices of which they operate, but instead were 
convinced that their responsibility was to the 
shareholders and the head office, whether that is 
in Delaware, Detroit or south of the border here. 
Let us not forget that a great many vultures are 
circling various practices and judicial officers firms 
in Scotland, because debt collecting agencies can 
make a substantial amount of money by collecting 
council tax or whatever. Many of those firms seek 
to get a share of the pie. As I said, they do not 
seek to do the work responsibly and effectively, as 
happens under the current ethos of the judicial 
officer system in Scotland; instead, they simply 
want to make a fast buck. 

Amendments 206 and 52 would restore the 
previous status quo and would protect not only 
sheriff officers firms and individuals, but the ethos 
and integrity of the Scottish judicial system. As I 
said, people in the system have a responsibility to 
the court and not simply to shareholders, wherever 
they are located. 

I move amendment 206. 

Murdo Fraser: Mr MacAskill has a fair case, but 
he does himself and his case no favours in 
overstating it. Frankly, the use of terms such as 
“vultures” does nothing to persuade other 
members to support him. The Enterprise and 
Culture Committee considered the issue at stage 
1. Those who have ownership of a firm of sheriff 
officers or judicial officers need not themselves be 
qualified—an argument has not been made for 
that. We already have firms of sheriff officers that 
are owned externally and I am not aware of any 
problems or difficulties that have arisen as a 
result. There is therefore no evidence to suggest 
that a problem is likely to be created. We should 
oppose unnecessary restraints on trade if we are 
in favour of promoting business. Therefore, we will 
oppose amendments 206 and 52. 

Christine May: The Enterprise and Culture 
Committee had a lengthy debate on the issue. I 
recall that the convener did not have anything to 
say in dissent on the matter. It is important to 
remember the client group with which the officers 
deal—generally, they are not the sort of people 
who know how to complain to the sheriff principal. 
Therefore, better regulation is essential, which is 
why the new commission is essential. 

Allan Wilson: I am grateful to the members of 
the Enterprise and Culture Committee for clarifying 
the issue. One reason why I changed direction on 
the matter during the summer is precisely because 
of representations that the Enterprise and Culture 
Committee and other external stakeholders made 
to me. To the best of my knowledge and contrary 
to what Mr MacAskill said, no one in the sector is 
saying no to limited liability partnerships. 
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It is usual to regulate the business arrangements 
of professions in one way or another, because few 
professionals operate as sole practitioners and it is 
commonplace for them to form business 
associations such as partnerships. Those 
business arrangements must not work against the 
public interest. There should be no split loyalties 
and people who profit from the business should 
therefore be held to account for their part in any 
malpractice. I therefore intend to ensure that all 
persons who direct judicial officers in their 
functions are subject to scrutiny by the civil 
enforcement commission, which we debated 
previously. That is a clear and reasonable policy 
that is designed to protect the public interest. 

I accept that the policy could be implemented in 
various ways. We could say that officers must go 
into business only with each other in what we 
could call all-officer firms. Alternatively, we could 
say that non-officers should have to pass some 
kind of fitness check, such as a police check, or 
that non-officers could become associate 
members of the profession. Perhaps the right 
approach is a mix of all three possibilities, to allow 
different types of businesses to prosper in the 
marketplace. It is important to be flexible whatever 
we do. That is why I propose that Scottish 
ministers shall have a power, under section 55(2), 
to make regulations prescribing the types of 
business organisations that officers can form and 
related matters. I believe that to be clearly in the 
public interest. 

If the bill is agreed to today, I will consult on 
proposals for regulating the business activities of 
officers, and encourage contributions from 
everyone with an interest, so that we can find the 
best solution together. Kenny MacAskill’s 
amendments 206 and 52 would cut across the 
power in section 56 and remove all the options bar 
one—the all-officer firm. Why? My answer to that 
would be special pleading. The amendments 
serve the interests of one group of court officers at 
the expense of others and are part of an attempt 
by traditional court officers in all-officer firms to 
handicap other court officer businesses that have 
found a way to bring in partners with other skills 
and other capital. Those businesses are among 
the most successful in the sector but would be 
forced to reorganise if we pursued an all-officer 
firm policy. 

Those businesses tell me that there is room for 
everybody. We are keen to find a solution that 
means that everyone can be properly regulated, 
whether or not they are in an all-officer firm. Those 
businesses are no keener on encouraging the 
sharp practices that were referred to by Mr 
MacAskill than anyone else is. I agree with Murdo 
Fraser that it is highly inappropriate to describe 
them as vultures. I think that they deserve a say in 
the coming consultation in the same way as the 

traditional court officers do. I want to keep an open 
mind with regard to that process and I hope that 
others would wish to do the same thing. That is 
the correct approach to the matter and, therefore, I 
ask Kenny MacAskill to withdraw amendment 206. 

The Deputy Presiding Officer: I will use my 
power under rule 9.8.4A to extend the debate on 
this group by two minutes, which is the time that 
you have in which to respond, Mr MacAskill. 

Mr MacAskill: Points were made by Mr Fraser 
and the minister with which I have some 
sympathy. To be fair, the sheriff officers were not 
seeking to be luddite; they have advised me that 
they were prepared to consider certain 
percentages and so on. The problem was that the 
minister refused to negotiate or discuss the matter 
with them, which meant that, accordingly, they 
were left with no option but to pursue the route 
that was offered by my lodging of amendment 206, 
which is a take-it-or-leave-it approach. The 
tragedy is that there might have been room for 
some compromise, to which Mr Fraser alluded. 
That was not on offer, however, and the Executive 
is to blame in that regard. 

I want to make it clear that I am not referring to 
the existing sheriff officers firms that operate in 
Scotland as vultures. Having met those firms, I 
think that their ethos is different from that of other 
firms and that it is not particularly beneficial. 
However, when I say that the vultures are circling, 
they most certainly are. They are looking at the 
money that is made by existing firms, such as 
those that operate beyond the existing practices of 
commissioned officers only, and are aware of the 
money that can be made. We already have a 
problem with predatory lending practices in the 
area of consumer credit. If we create a situation in 
which predatory lending combines with the 
predatory recovery of debt, we will compound the 
problems of consumer credit, which is encouraged 
by those furth of our shores who have no interest 
whatsoever in the welfare of our people and who 
do not care about the consequences of debt, such 
as divorce, crime or suicide. 

We will have no control over judicial officers 
whose responsibility is not to the Court of Session, 
the sheriff principal or the people of Scotland but 
to people who want to maximise revenue and 
return. Just as those companies are predatory in 
their lending practices, they will be predatory in 
their recovery practices. Unless we support 
amendment 206, we, as a people, will rue the day. 

The Deputy Presiding Officer: The question is, 
that amendment 206 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
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FOR

Adam, Brian (Aberdeen North) (SNP)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  

Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (Sol)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 20, Against 84, Abstentions 0. 

Amendment 206 disagreed to.

Amendments 100 to 104 not moved.

Amendment 66 moved—[Allan Wilson]—and 
agreed to.

Amendments 105 to 108 not moved.

Section 56B—Information from professional 
association

Amendments 109 and 110 not moved.

Section 58—Investigation of alleged 
misconduct by judicial officer

Amendments 2 and 3 moved—[Allan Wilson]—
and agreed to.

Amendments 112 to 114 not moved.

Section 59—Suspension of judicial officer 
pending outcome of disciplinary or criminal 

proceedings

Amendments 115 and 116 not moved.
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Section 60—Commission’s duty in relation to 
offences or misconduct by judicial officer

Amendment 117 moved—[Allan Wilson]—and 
agreed to.

Amendment 118 not moved.

Section 60A—Commission’s power in relation 
to judicial officer’s bankruptcy etc

Amendment 119 not moved.

Section 61—Referrals to the disciplinary 
committee

Amendment 120 not moved.

Amendment 121 moved—[Allan Wilson]—and 
agreed to.

Amendments 122 to 128 not moved.

Section 62—Disciplinary committee’s powers

Amendment 129 not moved.

Amendment 130 moved—[Allan Wilson]—and 
agreed to.

Amendments 131 to 136 not moved.

Amendment 51 moved—[Allan Wilson]—and 
agreed to.

Amendments 137 to 140 not moved.

Section 63—Orders under sections 59 and 62: 
supplementary provision

Amendments 141 to 143 not moved.

Section 64—Appeals from decisions under 
sections 52, 59 and 62

Amendments 144 and 145 not moved.

Section 65—Judicial officer’s actions void 
where officer has interest

Amendments 67 to 69 moved—[Allan Wilson]—
and agreed to.

After section 66

Amendment 52 moved—[Mr Kenny MacAskill].

The Deputy Presiding Officer: The question is, 
that amendment 52 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)  

Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
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McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (Sol)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 20, Against 84, Abstentions 0. 

Amendment 52 disagreed to.

Section 67—Effect of code of practice

Amendment 146 not moved.

After section 67

Amendment 147 not moved.

Section 70—Land attachment

The Deputy Presiding Officer: Group 14 is on 
service of the debt advice and information 
package. Amendment 4, in the name of the 
minister, is grouped with amendments 5 to 8. 

Allan Wilson: The Debt Arrangement and 
Attachment (Scotland) Act 2002 introduced the 
debt advice and information package. The 
package contains information about enforcement 
as well as contact details for free local money 
advisers who can help sort out any debt problem. 
The package helps people with debt problems 
when they need help the most. I would argue that 
the package is more than just a piece of paper and 
that it is part of a wider effort that the Executive is 
engaged in to tackle problem debt, which includes 
funding for more than 130 new front-line money 
advisers. 

The bill says that the new diligences of land 
attachment and residual attachment are 

competent only if the creditor has given a copy of 
the package to the debtor either before, or on 
service of, a charge to pay the debt. A charge to 
pay lasts for up to two years, which could mean 
that the package was provided long before the 
immediate need. Accordingly, the time limits were 
changed by amending the bill at stage 2. The 
amendments in the group bring land attachment 
and residual attachment into line with changes that 
were made at stage 2 for other diligences. They 
provide that the package must be served within 12 
weeks of either the registration of a notice of land 
attachment or an application to the court for a 
residual attachment order. 

10:45 
I lodged an amendment at stage 2 to introduce 

new section 73CA of the Debtors (Scotland) Act 
1987, which will require the creditor to provide the 
debtor with the debt advice and information 
package before the expiry of a 48-hour period that 
begins either with the serving of the copy of the 
final decree, where property has been arrested as 
security for a claim in a court case, or with the 
service of the schedule of arrestment in other 
cases. 

I lodged amendment 8 to ensure that the 
creditor does not provide the package before the 
start of the 48-hour period. If the creditor provided 
the package earlier, that might allow the debtor 
time to move funds, so the amendment clarifies 
that the package must be served during that 
period. 

I move amendment 4. 

Christine May: I welcome amendment 4, which, 
again, follows long deliberations by the committee. 
I am grateful to the minister for the time that he 
took to consider the representations that were 
made in evidence from Money Advice Scotland, 
Citizens Advice Scotland and others. Too often, 
debtors fail to take advantage of the support that is 
available to them, perhaps because they feel 
intimidated, or for other reasons. I commend 
amendment 4 to the Parliament. 

The Deputy Presiding Officer: I do not think 
that any response is necessary, minister, so I will 
go straight to the question. 

Amendment 4 agreed to.

Amendment 5 moved—[Allan Wilson]—and 
agreed to.

The Deputy Presiding Officer: Group 15 is on 
competency of land attachment. Amendment 148 
is the only amendment in the group. 

Christine May: The bill introduces the new 
diligence of land attachment, under which a 
debtor’s main dwelling-house can be attached and 
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sold for a debt of £3,000 or more. That merits 
sober consideration because the consequences 
are extremely serious. We must ensure that the 
law provides a fair and effective means for 
creditors to recover their money, but we must also 
protect debtors from unfair or punitive recovery 
methods. 

In the minister’s comments on amendment 4, we 
heard about some of the steps that he has taken 
to protect people’s homes. Amendment 148 
proposes a hierarchy of diligence, not to let 
debtors off the hook but to ensure that creditors do 
not use such a serious recovery tool as their 
means of first resort. According to the Scottish 
Law Commission, when a creditor has a choice of 
different legal procedures, preference should 
normally be given to that which involves the least 
coercion. In its 1985 document, “Report on 
Diligence and Debtor Protection”, the commission 
expressed the view that bank arrestments and 
arrestments against earnings are less intrusive 
than poindings and warrant sales. In its 2000 
document, “Report on Poinding and Warrant 
Sale”, the commission states: 

“where a creditor had an option of using more than one 
diligence to recover a debt, the law should facilitate his 
opting for arrestment or earnings arrestment rather than 
poinding and sale.” 

That principle was brought into practice by the 
Debt Arrangement and Attachment (Scotland) Act 
2002, which introduced a hierarchy of diligence for 
exceptional attachment orders, which replaced 
poindings and warrant sales. 

The 2002 act also provides that the creditor 
must show the sheriff not only that they have 
taken reasonable steps to negotiate settlement of 
the debt but that they have executed or attempted 
to execute a bank arrestment or earnings 
arrestment first. 

Land attachment ultimately involves the loss of 
the debtor’s home. It is a far more coercive 
measure than even poinding and warrant sale. My 
amendment 148 proposes that the creditor must 
attempt other forms of diligence—including 
exceptional attachment—before they can attach 
the debtor’s home. It is better for the debtor to lose 
high-value possessions from within their home 
than to lose the home itself. The amendment 
mirrors the relevant provisions in the 2002 act and 
is consistent with the principle behind other forms 
of diligence. 

I note that the minister has lodged manuscript 
amendments, which will be considered later, but I 
will be interested to hear his response to the 
points that I have made. 

I move amendment 148. 

The Deputy Presiding Officer: We are very 
pressured for time, so I ask for three-minute 
speeches. 

Tricia Marwick (Mid Scotland and Fife) (SNP): 
I will be brief. Christine May’s amendment 148 
would introduce a hierarchy of diligence and 
ensure that the creditor used other means to try to 
recover their money before they attempted to sell 
the debtor’s house. It would not prevent the 
attachment and sale of a family home, which we 
will discuss in the debate on group 17, but in the 
meantime, a hierarchy of diligence is better than 
what is in the bill at the moment. The introduction 
of a hierarchy would bring the bill into line with 
previous legislation. We will support the 
amendment. 

Murdo Fraser: I will try to be equally brief. The 
part of the bill on land attachment is one of the 
most contentious parts, and the committee 
considered it in some detail at stage 1. We 
recognise that concerns have been expressed 
about it throughout civic Scotland. Many members 
will have been lobbied by Citizens Advice Scotland 
and other bodies that have concerns. 

A range of amendments have been lodged on 
the matter. I can see what Christine May is trying 
to achieve with amendment 148, but I am not 
attracted to it. In practice, it would be difficult to 
implement and enforce a hierarchy of diligence. 
For that reason, we are not inclined to support 
amendment 148, but we will support some of the 
other amendments on the matter when they are 
considered later. 

Shiona Baird (North East Scotland) (Green): 
We will support amendment 148. It makes sense 
to us to have a hierarchy of diligence so that every 
effort is made to ensure that creditors use the full 
range of approaches to debt recovery before they 
use the ultimate sanction and impose 
homelessness. 

The evidence to the committee made it clear 
how vulnerable people are when they have huge 
debts. There is a tendency for them to ignore their 
debts, not to open their mail and not to admit that 
there is a problem. That suggests that we need a 
far less heavy-handed approach. The creditor’s 
aim is to recover as much of the debt as possible, 
but in the end a heavy-handed approach can be 
counterproductive. A hierarchy of diligence would 
ensure that every effort was made to use less 
punitive methods of debt collection first. 

The Deputy Presiding Officer: Members’ 
having exercised considerable self-restraint, I am 
able to be more generous to you, minister. 

Allan Wilson: I would not wish to get 
preferential treatment. I will be as brief as I can. 
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I fundamentally agree with everything that 
Shiona Baird said. That is why I am introducing 
the crystallisation of debt and, potentially, debt 
relief to the debt arrangement scheme, which is 
the single most significant element of the bill. 

The sale of land to repay debt is a serious 
matter for the debtor. I therefore made sure that 
the bill includes strong debtor protections, two of 
which I just mentioned. Like others, I understand 
why Christine May believes that land attachment 
should be a diligence of last resort and proposes 
that it should be at the top of a hierarchy of 
diligence. However, I do not agree that her 
amendment 148 would improve the bill. 

We must see land attachment in its context. It is 
a diligence that is used to enforce court 
judgments. Any diligence comes at the end of a 
long process—as Shiona Baird suggested—and 
the debtor will have had many chances to sort out 
the problem that led to their land being attached. 
In many cases, they will have ignored 
representations. However, it is possible to stop a 
land attachment even after it has started. The 
debtor has at least six months in which to get legal 
advice and pay, or put in place an arrangement to 
pay, and they will be given the address of a local 
money adviser who can help them to do that. 

If we make creditors use other diligences first, 
the debtor might have to pick up the bill. I do not 
see much point in forcing a creditor to try to arrest 
a bank account if they strongly suspect that little or 
nothing will be recovered. 

There are other reasons why the amendment 
would not work, however well intentioned it is. It 
borrows the language of section 48 of the Debt 
Arrangement and Attachment (Scotland) Act 2002, 
but there is a critical difference. Under the 2002 
act, the court considers the evidence and gives 
permission to attach the home. In land attachment, 
the creditor would have to take the risk that the 
court would decide that the attachment was 
unlawful months after the event. That is not fair to 
creditors. 

Even if there was time today to consider a 
hierarchy of diligences—I and others have been 
criticised for lodging last-minute amendments—the 
list in amendment 148 is too short. It does not 
mention ordinary attachment, money attachment 
or, crucially, inhibition, which is another diligence 
that affects land. The omission of inhibition would 
have an undesirable effect. Inhibition is a personal 
bar on the debtor’s disposing of land. It does not 
attach land. The one purpose of land attachment 
is to enforce the breach of an inhibition, so the 
exclusion of inhibition from such a hierarchy would 
make it unworkable. 

Careful work would be needed to ensure that all 
the diligences fitted into a hierarchy, even if that 

were for land attachment alone. I agree with 
Murdo Fraser that that cannot be done today. In 
any event, the process would be technical and 
complex. If the Scottish Law Commission had 
been able to do that work, I am sure that it would 
have done it before now. That is not to say that I 
am not predisposed to doing such work in due 
course, but it would require consideration by all 
practitioners and consensus and buy-in across the 
board. That is not possible in the debate on 
amendment 148, so I ask Christine May to 
withdraw her amendment. 

Christine May: I thank members and the 
minister for their comments. Having listened to the 
minister and considered his amendment 209, 
which was lodged after my amendment 148, I am 
persuaded that he takes on board the point that I 
make and that he is concerned to discuss with 
others how such diligences might be ranked. 
Given that, I ask to withdraw amendment 148. 

Tricia Marwick: No. 

Frances Curran (West of Scotland) (SSP): No. 

Carolyn Leckie (Central Scotland) (SSP): No. 

The Deputy Presiding Officer: That takes care 
of the question whether the Parliament agrees to 
withdrawal. 

The question is, that amendment 148 be agreed 
to. Are we agreed? 

Members: No.

The Deputy Presiding Officer: There will be a 
division.
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Scott, Eleanor (Highlands and Islands) (Green)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 
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AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  

Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Sheridan, Tommy (Glasgow) (Sol)  

The Deputy Presiding Officer: The result of 
the division is: For 28, Against 74, Abstentions 1. 

Amendment 148 disagreed to. 

Section 72—Notice of land attachment

The Deputy Presiding Officer: Group 16 is on 
minimum debt limits for land attachment. 
Amendment 149, in the name of Christine May, is 
grouped with amendments 151 and 152. I would 
be grateful if Christine May completed speaking to 
the amendments in three minutes. 

Christine May: For most home owners, losing 
the family home is the ultimate sacrifice, which 
they would wish to avoid at all costs. As we have 
said, the new diligence of land attachment will 
allow a home to be put under threat for a debt of 
as little as £3,000. Amendments 149 and 151 
would increase the debt limit to £5,000. 

Increasing the figure to £5,000 would offer low-
income debtors some protection. Citizens Advice 
Scotland’s research shows that one third of its 
debt clients had debts of less than £5,000. 
Increasing the limit would decrease the risk of a 
creditor pressuring a debtor to take on further, 
potentially unsustainable, borrowing to avoid 
losing their home. 

In introducing a stage 2 amendment, the 
minister told the committee that the limits for 
bankruptcy and for land attachment should be the 
same. The policy intention of that is to ensure that 
creditors do not find it easier to bankrupt people 
than to attach their land. Accordingly, any increase 
in the land attachment figure is likely to result in an 
increase in the bankruptcy limit, too. If 
amendments 149 and 151 are agreed to, such an 
increase could be done by regulation. Increasing 
the debtor limits could be problematic, but £5,000 
is seen as a reasonable compromise, given the 
bill’s new section 14A, which relates to low 
income, low asset clients. 

Amendment 152 proposes to increase the figure 
for the not-worth-it test from one third of the debt 
that is owed plus expenses to a minimum of 
£5,000. At the same meeting that I mentioned, the 
minister said that land should not be sold for small 
debts. Amendment 152 would ensure that there 
was sufficient equity in a dwelling-house to realise 
a minimum of £5,000 plus expenses, rather than 
allow a debtor and their family to face 
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homelessness in order for a debt of as little as 
£1,000 to be recovered. 

Increasing the limits would not be the whole 
solution, but it would ensure that a serious step 
was not taken for a small sum of money. 

I move amendment 149. 

11:00 
Tricia Marwick: Amendments 149, 151 and 152 

would increase from £3,000 to £5,000 the debt 
limit for granting a land attachment. As Christine 
May said earlier, land attachments are a far more 
coercive measure than poindings and warrant 
sales, as they involve the ultimate loss of a 
debtor’s home. Christine May’s amendments do 
not address the principle of land attachment of the 
family home, which will be discussed later. 
However, the amendments would make the 
situation marginally better than that which the 
Government proposes, so we will support them. 

Shiona Baird: Surely it is draconian to include a 
diligence that will result in homelessness on 
accruing a debt of just £3,000, although, to be fair, 
the minister raised the ceiling from £1,500 to 
£3,000. Christine May’s amendments would afford 
greater protection overall to debtors who face land 
attachment. In view of ever-rising house prices, 
will the minister reconsider the Executive’s policy 
intention of keeping the limits for land attachment 
and sequestration the same? It would not help if 
the amendments adversely affected people with 
low incomes and low assets so that they could not 
access bankruptcy until their debt reached the 
higher level. Facing up to debt sooner rather than 
later will always benefit both parties. 

Allan Wilson: I do not disagree with Shiona 
Baird’s last point, although arguments can be 
made about having the limits out of kilter. I 
introduced provisions for no income, no asset 
clients to access debt relief that were not in the bill 
originally. 

The amount of debt that is needed before land 
can be attached and sold was debated widely at 
stage 2, when the lead committee agreed to my 
amendment to double the debt limit to £3,000. It is 
right to keep a close eye on the debt limit—I do 
not dispute that. The limit cannot be so high that 
creditors have an incentive to bankrupt the debtor 
or so low that debtors lose their land as the result 
of a relatively small debt. 

I told the committee and I repeat that I am not 
stuck on £3,000. I would consider a higher figure if 
the argument for change were overriding. I 
understand and respect the concerns of members 
who have spoken about the impact of the 
diligence. In the next group of amendments, we 

will consider amendments that I believe will offer 
Christine May all the assurance that she needs. 

Tommy Sheridan: If the minister does not have 
a problem with the actual debt limit, how did he 
arrive at the proposed debt limit? The average 
house price is £135,000. Is the limit a percentage 
of that? 

Allan Wilson: It is a fact that the process is 
relatively arbitrary. I doubled the previous limit of 
£1,500 to £3,000 and kept the debt limits for land 
attachment and bankruptcy together because we 
do not want to give creditors a perverse incentive 
to bankrupt debtors as opposed to using the more 
debtor-friendly system of land attachment. That 
was the rationale. 

The arguments in favour of a higher figure are 
not any better or more reliable today than they 
were a few weeks ago. Increasing today the debt 
limit, which was agreed at stage 2, would not be 
rational. A strong argument remains in favour of 
keeping the land attachment and bankruptcy debt 
limits in line with each other. The Parliament 
considered the issue this morning. There is no 
strong argument for raising the bankruptcy limit 
now. As I explained, if the attachment debt limit 
were £5,000 and the bankruptcy limit were £3,000, 
many creditors would find it easier to bankrupt a 
debtor than to attach land. 

I have said before, and it is worth repeating as 
many times as needed, that one reason for 
introducing land attachment is that it is better for 
home owners than bankruptcy. The reason is 
simple: in a sequestration, ownership of the home 
automatically transfers to the trustees for the 
creditor. A land attachment is only a security and 
can be stopped by a time-to-pay measure. Later, I 
will move amendments to make it clear that people 
who make a reasonable request for time to pay 
will have that time. 

I do not support amendments 149, 151 and 152, 
but I am happy to keep a close eye on the issue 
that Christine May has raised. 

I would consider changing the debt limits for 
bankruptcy and land attachment at any stage, 
using the powers that I am asking for. The 
argument that Christine May has made can, 
therefore, be reconsidered after the bill becomes 
law—as I hope that it will today. I therefore ask 
Christine May and those who agree with her to 
work with me to ensure that the new diligence of 
land attachment strikes the right balance. I have 
an open mind about the limits. I believe that the 
limits should be the same, so that there is no 
perverse incentive to bankrupt rather than 
attach—such an incentive would mean that people 
would lose their home because it would transfer 
automatically and be vested with the trustee in a 
sequestration application. 
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I say to Christine May and those who support 
her that they should work with us. We will consult, 
if necessary, and will change the limits if there is 
demand for that. I ask her to withdraw amendment 
149 and not to move amendments 151 and 152. 

Christine May: Amendment 149 was lodged 
before the minister lodged his amendments, which 
will be considered later. Having listened carefully 
to what he said, especially his willingness to 
engage in dialogue after today, I am satisfied that 
he has taken on board the points that I have 
made. I look forward to having those discussions 
with him and urge the members who have 
supported me in the debate to join me in that 
dialogue. I seek to withdraw amendment 149. 

The Deputy Presiding Officer (Trish 
Godman): Does any member object to Christine 
May withdrawing amendment 149? 

Members: Yes. 

The Deputy Presiding Officer: The question is, 
that amendment 149 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  

Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Wilson, Allan (Cunninghame North) (Lab) 
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ABSTENTIONS

Sheridan, Tommy (Glasgow) (Sol)  

The Deputy Presiding Officer: The result of 
the division is: For 29, Against 74, Abstentions 1. 

Amendment 149 disagreed to.

Section 81—Application for warrant to sell 
attached land

The Deputy Presiding Officer: Group 17 is on 
attached dwelling-houses and statements on land 
attachment. Amendment 208, in the name of the 
minister, is grouped with amendments 150, 209, 
153, 154, 210, 211, 157, 158, 177 and 212. This 
group includes all the amendments that are 
printed on the supplementary marshalled list. 

Allan Wilson: I will be brief. I hope to come 
back to the non-Executive amendments in the 
course of the debate. 

As has been said, this is a bill for enterprise. 
Land attachment is one of the new diligences that 
will give businesses the modern and effective 
enforcement system that they should have. I 
repeat that people who can pay, should pay and 
that people who will not pay their debts must face 
what follows, even if that means that, as a last 
resort, their home is attached and ultimately sold.  

Of course, we must tread carefully where homes 
are concerned. Land attachment must be part of a 
well-balanced package that offers help and 
support to people who have debt problems. In the 
run-up to the debate, I tried to explain the 21 
debtor protection measures that can be taken prior 
to any home being sold, and I believe that the bill, 
as it appears today, offers a well-balanced 
package. Indeed, it ensures a better balance 
between the interests of creditors and debtors. 

I will need to say more about why land 
attachment strikes the right balance in reply to 
what is likely to be said by members who have 
lodged amendments in this group. However, 
before I do that, I will say why my amendments 
should be agreed to. 

I have listened to the concerns of members such 
as Gordon Jackson and Christine May, among 
others. I have also listened to the concerns that 
were expressed to the lead committee. Although I 
have not seen the convener of that committee all 
morning, I note that he has lodged amendments in 
this group. I do not agree entirely with what has 
been said, but there is good sense in it that ought 
to be recognised by people such as me. That is a 
reasonable way to proceed. 

Gordon Jackson has proposed that the 
Executive reviews the take-up of land attachment 
in reports to Parliament after 15 months. That is 
something that we can and will do; however, 15 

months may be on the short side if we are to have 
useful information to guide policy. The Executive 
will, therefore, write to Parliament on the take-up 
of land attachment 18 months after the bill comes 
into force. We will also lay out the facts and figures 
for all to see and discuss. 

Tommy Sheridan: Is the minister at least 
prepared to agree that the take-up of land 
attachment would not tell the whole story as far as 
the operation of this part of the bill is concerned? 
The concern of most homelessness and anti-
poverty charities is that the threat of land 
attachment would force debtors to take loans from 
other sources and dig themselves into a deeper 
debt hole in order for the land not to be attached. 
The figures may not, therefore, show just how bad 
an effect land attachment could have. 

Allan Wilson: I am conscious of that concern. 
That is why I have introduced debt crystallisation 
and, prospectively, debt relief into the debt 
arrangement scheme. That will give debtors 
access to good, solid, free money advice to 
encourage them to use a system that would stop, 
if not prevent, the land attachment process. I am 
conscious of those concerns, which is why I have 
done all that I have for no income, no asset 
clients. At the point at which the debtor enters the 
scheme, debt crystallisation will stop the debt 
rising and interest rates increasing. I want to 
ensure that that will lead, prospectively, to debt 
relief—something that does not exist currently. I 
have taken all those concerns on board. 

Gordon Jackson has also proposed that the 
Scottish ministers take a power to vary the matters 
that the court can take into account in deciding 
whether to grant a warrant to sell a home, with 
particular regard to factors that might cause 
homelessness. Selling a home and homelessness 
are, of course, not the same thing. That, too, is a 
sensible proposition. I believe that the evidence 
from the review will show that sales are rare and 
that sales of homes are rarer still—a point that 
was made earlier. However, no one can know how 
a new diligence will work until it is used. What if 
land attachment did not work as it is expected to 
work? I would want to be able to return to the 
Parliament and ask it to agree the changes that 
might be needed to address any imbalance. 
Therefore, I would like to take even broader 
powers than Gordon Jackson suggests. In that 
way, the Executive would be able to tackle any 
unexpected effects of the attachment of land and 
homes, not just the possible problems with 
homelessness, which have been mentioned, 
important though they would be. 

Executive amendments 208 and 209 accordingly 
add a new power to section 81 that will enable 
ministers to specify that a creditor may not apply 
to the court for a warrant to sell the dwelling-
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house. That could be used to exempt sole or main 
residences from the sale stage of the diligence. It 
could also exempt primary, as opposed to 
secondary, residences and could be used widely 
to protect the debtor’s interests above and beyond 
the 21 debtor protections that I have already built 
into the process. 

Executive amendments 210 and 211 add a new 
power to section 87 that will enable ministers to 
change the matters that the court can take into 
account when it is asked to grant a warrant to sell 
a dwelling-house. The power could be used to 
make the sheriff pay more attention to the risk of 
homelessness or it could go further. Sheriffs are 
already required to take such matters into account 
when they make a decision, and they do so. 
Importantly, those powers could be used at any 
time. I do not propose any time limit on their use 
into the future; it will be possible to use them at 
any time that it is thought necessary. They are not 
tied to a particular report or to one problem. I 
therefore ask Gordon Jackson and Alex Neil to 
withdraw their amendments. 

I move amendment 208. 

11:15 
Christine Grahame (South of Scotland) 

(SNP): As everyone can see, I am not Alex Neil, 
but I will do my best. I will speak to amendments 
150, 153 and 154 in my colleague’s name, and 
against amendments 208 and 209 in the minister’s 
name. We support the amendments in Gordon 
Jackson’s name. 

Figures from Citizens Advice Scotland show that 
the average unsecured—and I stress the word 
“unsecured”—debt of their clients in 2006 was 
more than £13,000 and that most people in 
Scotland have unsecured debts in excess of 
£3,000, which is the trigger for a land attachment. 
That is most people in Scotland. I have a quote 
from Citizens Advice: 

“Without the exemption of the primary dwelling house, 
land attachment will be a significant step backwards in 
modernising diligence.” 

Amendment 150 would exempt the principal 
dwelling-house, but why should it? A land 
attachment virtually converts an unsecured debt 
into a secured debt. Notwithstanding the trigger 
limit of £3,000, that is unjust. Because of the 
nature of secured debts, they come with 
favourable interest rates and unsecured debts 
attach high interest rates. Ironically, that means 
that the trigger for a land attachment could be 
reached very quickly, for example, on one credit 
card debt. Indeed, it would positively encourage 
higher interest rates to allow creditors to activate 
land attachment proceedings in a race against all 

the other creditors, or, as the Law Society of 
Scotland put it so eloquently: 

“Once people hear how land attachment is going to work, 
there will be a queue.”—[Official Report, Enterprise and 
Culture Committee, 21 March 2006; c 2853.]  

So what about the can pay, won’t pay debtors? 
There is a range of effective options for dealing 
with them at the moment, such as land attachment 
against second and subsequent homes, 
inhibitions, bank and earnings arrestments, 
attachment orders of all varieties, and bankruptcy 
itself. Alex Neil’s amendment 154 makes it explicit 
that, in all cases, the sheriff should consider all the 
debtor’s circumstances before moving to apply a 
land attachment. At the moment, the sheriff simply 
has to “have regard” to those circumstances, and 
he can only defer and not reject a land 
attachment. 

The only defence that a debtor has to stop a 
land attachment is that it would be “unduly harsh”. 
I submit that for the majority of ordinary people 
who would have this kind of debt, a land 
attachment would be unduly harsh in all 
circumstances. If that was true, no land 
attachments would succeed. I do not know how a 
sheriff could apply that test. 

As for the minister’s last-minute, fig-leaf 
amendments, they contain the words “may” and 
“could”. The provision is not mandatory, it is 
discretionary and it uses too small a word. It would 
not be binding. It is simply a fig leaf to cover up 
and try to jettison our worthy amendments, which 
are backed, I might add, by Citizens Advice 
Scotland, the Law Society of Scotland, Shelter 
Scotland, Money Advice Scotland, Govan law 
centre, Castlemilk law centre, and, indeed, the 
editor of The Herald. What more can I say? 

Christine May: Will Christine Grahame 
therefore join me in asking the minister to use his 
winding up remarks to agree to consult those 
various bodies when he is drawing up the detailed 
regulations? 

Christine Grahame: Christine May had a good 
try at throwing the Executive a lifeline, but if the 
minister withdraws his amendments, our 
amendments will make the bill clear. We are at 
stage 3, not stage 2. These proposals have been 
made over and over again and it is as plain as a 
pikestaff that the procedure proposed by the 
minister would be most unjust. The rich who try to 
avoid their debts will still be able to do that, while 
ordinary Scots who have credit card consumer 
debts totalling more than £3,000 after Christmas, 
including interest, could trigger land attachments. 
There is no protection for the people. 

I heard what the minister said earlier: that losing 
a house over a relatively small consumer debt is 
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more debtor-friendly than sequestration; but that is 
not better than sequestration. 

Allan Wilson: Will the member give way? 

Christine Grahame: Let me finish. Someone 
could lose their house and still have other 
personal debts; they would not have cleared the 
slate in the way that they would have through a 
sequestration. They would have lost their house 
because of a small debt and all the other debts 
would remain. Tommy Sheridan was quite right to 
say that people who know that they are going to 
lose their houses will get consolidation loans at 
higher rates or will go to doorstep loan sharks who 
will provide them with the money to keep their 
home; otherwise they will face homelessness. 

Gordon Jackson (Glasgow Govan) (Lab ): I 
would like to explain what I was seeking to do with 
amendments 157 and 158. By and large, I agree 
with the minister that the bill is balanced and offers 
a lot of protection. As the minister seems to 
accept, the difficulty arises because no one can 
tell precisely what is going to happen. Any 
legislation of this nature is, to some degree, a leap 
in the dark. The Executive thinks that the provision 
will result in a certain number of people losing their 
homes. Other organisations believe that the 
Executive has got that wrong and that it will result 
in a great many more people losing their homes. 
Clearly, only time will tell us that. 

My amendments seek to do two things. 
Amendment 157 seeks to make it mandatory for 
the Executive, after 15 months, to look into how 
land attachment is operating. I have listed the 
things that that inquiry should tell us. If, having 
carried out that inquiry, it turned out that no great 
harm had been done by the bill, so be it. If, on the 
other hand, there was a real problem with 
homelessness, as many legitimate agencies fear, 
amendment 158 would give the Executive the 
power to make the necessary changes in order to 
combat the evil that the survey had discovered. 
For the avoidance of doubt, I say to Christine 
Grahame that my amendment 158 does not make 
that power mandatory either; it also uses the word 
“may”. It is a power that can be used by the 
Executive and I drafted it that way after 
consultation with some of the bodies that Christine 
Grahame mentioned. We can never make it 
mandatory for the Executive to make those 
changes; we can only give the Executive the 
power to make them because we do not know 
whether the changes will be required. 

Tommy Sheridan: Will the member take an 
intervention? 

Gordon Jackson: Members seem to be 
queuing up, as someone said about something 
else. 

Tommy Sheridan: Does the member accept 
that the idea of a survey after 15 months to 
establish whether or not land attachment has had 
a negative effect on the level of homelessness or 
indebtedness throughout Scotland might not be 
able to show the depth of the problem? For 
example, if the Parliament had decided to abolish 
warrant sales based on the number of warrant 
sales that were taking place, it would not have 
abolished them at all. It was the fear that the use 
of warrant sales would lead to consequent 
problems that led us to agree to abolish them. 
Does the member agree that such an inquiry 
would not show the depth of the problem? 

Gordon Jackson: I heard Mr Sheridan make 
that point to the minister and I have some 
sympathy with it, in that I understand what Mr 
Sheridan is saying. Of course, certain things will 
not show up in such a survey, and I accept that 
some people will get into debt in other ways to 
avoid a land attachment—there is a logic to that. 
Having said that, just because we cannot find out 
everything by using a survey does not mean that 
we should not get whatever information we can 
get. So to a limited extent—and I accept that it is 
limited—amendment 157 seeks to get that 
information. Only after that should the Executive 
take the power—not a mandatory power; it cannot 
be mandatory—to make the changes.  

In fairness to the minister, the Executive seems 
to have answered that. By lodging amendments 
209 and 211, the Executive is seeking to take the 
power that I wanted it to take, and the minister 
would say that it is taking a broader power than I 
was asking for. In fact, the Executive’s 
amendment places the power in a different 
section; the Executive is better at the law than I 
am, so it has put the provision in the right place. 
However, my point is that Executive amendments 
209 and 211 accept what my amendment 158 is 
asking for. It would be irrational of me to insist on 
moving amendment 158 when the Executive has 
taken all the power that I wanted it to take, and 
more. 

My only remaining reservation—I say this 
frankly—is that my amendment 157 would make it 
a statutory requirement to conduct the survey. The 
minister says that, in two years, we will get the 
information without that statutory requirement. I 
would have preferred that to be explicit in the 
statute. That is not unusual; it happened in 
legislation on homelessness and in a number of 
other pieces of legislation. Where we wanted to 
monitor something, there was a statutory 
requirement, and I would have preferred the 
minister to have had a statutory requirement in this 
case. However, if he gives me his assurance that 
the Executive will do that survey and give us the 
information, I do not suppose that I will die in a 
ditch over that distinction. 
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The Deputy Presiding Officer: Members may 
wish to note that, if needs be, I will allow the 
debate on this group of amendments to continue 
this afternoon, as permitted by the timetabling 
motion. As a considerable number of back 
benchers wish to speak, the time limit for 
speeches will be three minutes.  

Jackie Baillie (Dumbarton) (Lab): I want to 
address the amendments in the minister’s name, 
and express the genuine cross-party concerns 
about land attachment, the unintended 
consequence of which could indeed be 
homelessness. Aside from the impact of 
homelessness on whole families, which we know 
to be costly in terms of human and financial 
resources, what is proposed could run contrary to 
Executive intentions elsewhere. That said, the 
minister has acknowledged those concerns and 
has introduced useful manuscript amendments, 
one of which could be used to exempt the sole or 
main residence from the sale stage of the 
diligence and another of which could be used to 
make the sheriff pay more attention to the risk of 
homelessness. 

I had hoped that the minister would have gone 
further, given his evident commitment to 
strengthening key parts of the bill to provide for 
enhanced debtor protection, but his amendments 
offer some comfort. However, I wish to ask him 
three specific questions, which I hope he will 
address in summing up, to give us some additional 
comfort.  

First, if problems are identified within two years, 
will ministers have the power to act, and will they 
do so? Secondly, what will he be seeking to lay 
before Parliament by way of information? It has 
already been pointed out that simply to count the 
number of attachments and the number of sales 
would be insufficient to get a flavour of how land 
attachment is actually operating. Will he therefore, 
as part of that process, commit to monitoring the 
implementation of land attachment with 
organisations such as Citizens Advice Scotland? 
Finally, what circumstances will trigger ministers to 
use the powers contained in the manuscript 
amendments? Answers to those questions would 
make more sense of the amendments.  

Tricia Marwick: Yesterday, this Parliament did 
Scotland proud by voting for the St Andrew’s day 
holiday. Today, on St Andrew’s day, the Executive 
parties will make the shameful decision that a 
family home can be forcibly sold for a debt of 
£3,001. Without exception, the organisations that 
help people in debt are opposed to that draconian 
measure. Alex Neil’s amendments will remove the 
family home from land attachment. As Citizens 
Advice Scotland said: 

“Without exemption of the primary dwelling house, land 
attachment will be a significant step backwards in 
modernising diligence.” 

If the Executive prevails today and the bill is 
passed, Scots law will prevent a debtor’s furniture 
and cooker from being sold, but will 
simultaneously allow the sale of a family home, so 
that there would be no place to put the furniture or 
the cooker.  

The Executive’s proposals are wicked and 
shameful, and they will lead to increased 
homelessness and threatened homelessness. The 
minister’s late amendments will perhaps take 
effect in two years’ time, but they are couched in 
maybes, mays and coulds. Whatever the minister 
says at this point is not worth the breath. Citizens 
Advice Scotland does not believe that the 
Executive amendments are sufficient, and the 
SNP agrees.  

I urge MSPs to think of their constituents, to 
examine their consciences and to support Alex 
Neil’s amendments, which will protect the many 
thousands of people who are in debt every year 
from losing their homes for as little as £3,001. 
Forty years ago this week, a Labour Government 
was in power when the whole of the United 
Kingdom was shocked by “Cathy Come Home” 
and by the problems of debt and homelessness. 
Today, Scotland will be shocked that members of 
a Labour Government are prepared to 
countenance pushing people with small debts into 
homelessness by selling their homes from under 
them. Shame on them.  

11:30 
Shiona Baird: The Green group will support 

Alex Neil’s vital amendment 150. It is 
disappointing, to say the least, that the diligence of 
land attachment is still in the bill, despite all the 
representations from the groups that are most 
aware of the consequences of that section, which 
were eloquently highlighted by Christine Grahame.  

The last-minute lodging of amendment 209 by 
the minister indicates a realisation that land 
attachment is unacceptable, but that late 
amendment does not address the threat of the 
sale of the dwelling-house for at least, and 
possibly beyond, the next two years, as far as I 
understand it. If the minister is sufficiently 
concerned to introduce a late amendment, why 
could he not go that step further and accept 
amendment 150, in the name of Alex Neil, saving 
himself and his Labour and Lib Dem colleagues 
from another charge of inconsistency for 
compromising the good work of the Scottish 
Parliament in making the prevention of 
homelessness a priority? 
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By supporting amendment 150, we can help to 
improve the financial efficiency of the Executive, 
because it will not have to introduce affirmative 
legislation at a later date. I appeal to the good 
sense of members to consider the full 
consequences of losing one’s home for a debt of 
just £3,001. The inscription on the mace in front of 
us reminds us to act with compassion, integrity, 
justice and wisdom. I urge members to vote for 
amendment 150. They know that it is right.  

I would now like to take the opportunity to speak 
to amendment 154.  

The Deputy Presiding Officer: You will need to 
be brief. You have about 20 seconds to speak to 
it.  

Shiona Baird: Amendment 154 is small but 
significant. It gives sheriffs the flexibility to 
consider all the circumstances of a case before 
making a decision on granting land attachments.  

We will also support Gordon Jackson’s 
amendments. It is imperative that some condition 
is built into the bill to allow monitoring of the 
impact of the quite draconian provisions that are 
being put in place.  

Donald Gorrie (Central Scotland) (LD): It is a 
simple moral issue. I have yet to find anyone 
outside this Parliament with whom I have 
discussed the issue who does not express 
absolute amazement and incredulity that the 
Parliament and the Executive could actually be 
considering removing people’s houses for a debt 
of £3,000. That is ludicrous. It is a simple moral 
issue and has zero to do with party politics.  

The argument advanced by some of my 
colleagues—that we must have a severe provision 
so that we can get hold of the chancers—is dealt 
with in the note that we received from Citizens 
Advice Scotland. It points out that there are all 
sorts of alternative ways of dealing with chancers, 
and that the chancers are clever enough to put 
their houses in somebody else’s name anyway. As 
I do not have time to read it out, I refer members 
to that note from Citizens Advice Scotland, which 
sets out all the alternatives.  

The minister is at the last milestone before 
Damascus and he has had a vision, but he has not 
been converted. Instead, he has said to the 
Almighty, “Oh, well, that’s interesting. I might think 
about it in two years’ time.” It is pathetic to come 
up with a manuscript amendment that is so feeble. 
It hits at the heart of democracy. We are here to 
legislate. What we are being asked to do is not to 
legislate, but to give a minister the power to 
legislate in a wee while if he thinks that that is 
right. We are abdicating our power. If we support 
bills such as this there is no point in our coming 
here; we could stay at home and let the ministers 
get on with it. This is an important moral issue and 

I beg members not to worry about who is making 
what proposal or to stay with whips and scorpions. 
For heaven’s sake, if we have a conscience, we 
must vote with our conscience for something that 
is morally sound.  

Murdo Fraser: I referred earlier to my concerns 
about land attachment, which have been echoed 
around the chamber. I do not intend to repeat all 
the points that have been made. It is worth 
commenting that, when the committee considered 
the bill at stage 1, there was no evidence 
whatsoever of any demand from any quarter for 
the introduction of the new diligence. The credit 
industry and debt recovery agencies did not say 
that it must be introduced, so it is difficult to see 
what justification there is for it. Having said that, I 
understand what the minister has said about the 
bill requiring to be a balance. The difficulty is that if 
we make diligence too hard for the creditor, it will 
go straight for bankruptcy, under which the family 
home is not protected. Therefore, there is a 
balance to be drawn. It is not quite as simple as 
saying that we cannot have any form of diligence 
against property. 

Christine Grahame: Will the member elaborate 
on how the family home is protected, considering 
the test in the bill? The only protection that exists 
is the unduly harsh. For everyone who loses their 
home it is unduly harsh, so what is the protection? 

Murdo Fraser: The point is that I do not believe 
that the bill protects the family home, because any 
creditor owed a debt of more than £3,000 can 
petition for sequestration, which has the result that 
the family home becomes available. I am trying to 
make the point that there is no protection for the 
family home in the bill. 

There is another point worth making. Sometimes 
the debate is presented along the lines of those 
who seek to recover money being large 
companies and credit agencies that attack the 
poor. We must remember that the great majority of 
diligences—more than 80 per cent in Scotland—
are instructed by the public sector. By far the 
largest users of debt recovery are local authorities 
seeking to recover council tax and business rates. 
We need to remember that when we debate the 
issue. 

There is a balance to be struck. I welcome the 
Executive amendments, although I feel that they 
have not gone far enough. There are some 
attractions in Alex Neil’s amendment 150, but the 
difficulty is that if we exempt the dwelling-house 
completely from land attachment, it will encourage 
creditors to go straight for bankruptcy. I do not 
believe that that is in the wider interest of either 
the debtor or society, so I oppose amendment 
150. 
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Amendment 154, in the name of Alex Neil, is a 
sensible amendment to ask the sheriff to have 
regard to all the circumstances in the case. We will 
support both that and the amendments in Gordon 
Jackson’s name. They build in a review process, 
which is a sensible additional approach. 

Colin Fox (Lothians) (SSP): As other members 
have said, the land attachment provisions are by 
far and away the most controversial of the bill, as 
they give creditors the right to force the sale of a 
family home for a debt of as little as £3,000. As 
members well know, advice groups and housing 
charities are up in arms about the proposition, 
suggesting that it is vastly more draconian than 
measures that the Parliament rejected by passing 
the Abolition of Poindings and Warrant Sales Act 
2001. 

The bill clearly has to strike a balance between 
the rights of creditors and debtors. It must protect 
debtors from unscrupulous creditors and creditors 
from unscrupulous debtors. Land attachments are 
way out of kilter in that, and the balance has not 
been struck. The bill introduces a thoroughly 
draconian practice that is potentially humiliating to 
debtors; there will be a real prospect of them 
losing their homes. There is the possibility that 
people will get unsecured loans that are in effect 
secured against their homes, and they will pay a 
far higher rate of interest as a consequence. 

Gordon Jackson said that if no great harm is 
done by the bill, we have nothing to fear. He might 
want to check the Law Society of Scotland’s 
evidence. Its representative said: 

“Once people hear how land attachment is going to work, 
there will be a queue.”—[Official Report, Enterprise and 
Culture Committee, 21 March 2006; c 2853.]  

People will be queuing at the door to try to enforce 
it. The reality is that it will be a measure not of last 
resort for creditors, but of first resort. 

Gordon Jackson: Will the member give way? 

Colin Fox: I am sorry, but I do not have the 
time. 

As other members have made clear, the rich will 
avoid their debts, and it is vulnerable debtors who 
will be penalised most by the measure. There are 
far better alternatives than land attachment: 
lodging an inhibition, earnings arrestments, bank 
arrestments, and attachments on luxury goods—
we should remember that the essence of the 
Abolition of Poindings and Warrant Sales Act 2001 
was to ensure attachments on luxury goods and 
not household items. 

The minister says that he will see after 15 
months whether there is evidence that there has 
been increased risk of homelessness, but that will 
be far too late. How many people are going to be 
made homeless before the minister intervenes? 

The bill threatens the good work that the 
Parliament has done—and can be proud of 
doing—to tackle homelessness. In one measure, 
we risk undoing a great deal of the progress that 
we have made. The Scottish Socialist Party 
supports all the amendments to rescind the 
measure, and we attach our concerns to the 
worries about what is a grave attempt to 
undermine the rights of debtors in Scotland. 

The Deputy Presiding Officer (Murray Tosh): I 
suspend consideration of amendments, because it 
is time for general question time. 
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Bankruptcy and Diligence etc 
(Scotland) Bill: Stage 3

Resumed debate.

14:55 
The Deputy Presiding Officer (Trish 

Godman): We resume consideration of the 
Bankruptcy and Diligence etc (Scotland) Bill. We 
are dealing with group 17 of the amendments. 

Christine May: The provisions in the bill have 
always been about creating a balance between 
debtor and creditor. Those who have given 
evidence to us, as well as committee members, 
have accepted that that balance has entailed 
compromises being made. I pay tribute to the 
minister for the way in which he has listened and 
engaged in consultation and for the way in which 
he has adapted the provisions of the bill to meet 
many of the concerns that have been raised. 

With regard to the group of amendments that we 
are debating, it ill behoves members of parties 
whose members that sit on the Enterprise and 
Culture Committee made no comment at the time 
when these matters were being discussed to 
generate such sound and fury as has been 
generated this morning without also recognising 
that the minister has made considerable effort to 
deal with the points that have been raised. 

With regard to crystallisation of debt, the number 
of diligences that have to be taken into account 
before a property can be sold and support for 
debtors through money advice, everything 
possible has been done to give debtors the best 
possible chance of keeping their homes and 
repaying their debt. I hope that the minister will be 
able to answer Jackie Baillie’s questions about 
what might appear on the face of the bill. 
Sometimes, if a provision is on the face of the bill, 
that makes it easier for people who have to use it 
and saves them from having to trail through what 
has been said during the debate. 

I urge members to support the minister’s 
amendments. 

Elaine Smith (Coatbridge and Chryston) 
(Lab): I want to talk about Gordon Jackson’s 
amendments 157 and 158. 

I welcome the deputy minister’s manuscript 
amendments, which, in effect, do what Gordon 
Jackson sought to do with amendment 158, which 
is give the Scottish ministers delegated powers to 
introduce further debtor protections if land 
attachment results in an increase in 
homelessness. However, questions remain about 
how the Scottish Executive will know whether that 
has happened. No relevant court statistics are 
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available at present. The latest civil judicial 
statistics are for 2002 and that service has been 
discontinued, pending a review by the Executive. 
How will anyone know how many land 
attachments or warrants for sale have been 
granted? More important, without the provision in 
amendment 157 how will anyone know the impact 
that land attachment has had on homelessness 
and debt recovery? 

As Tommy Sheridan pointed out, we know that, 
when people were subject to poindings, they 
would stop paying their rent and utility bills to 
prevent a warrant sale. That explains why, prior to 
the abolition of warrant sales, there were 23,000 
poindings but only 500 warrant sales. 

Due to the power of land attachment, a debtor 
could be forced to stop paying their mortgage in 
order to pay off a land attachment debt. That could 
mean that the debtor and their family might be 
threatened with the absurd situation of becoming 
homeless through mortgage repossession when, 
in fact, their homelessness would have been 
caused by the land attachment. 

Unless we monitor and record those statistics, 
no one will know the true impact of land 
attachment on homelessness. That is why 
amendment 157, in the name of Gordon Jackson, 
is absolutely necessary. It requires the Executive 
to publish a statement on the impact of land 
attachment within 15 months, setting out the 
impact of land attachment on debt recovery and 
homelessness. 

Given that the minister is happy to support 
amendments that are similar to Gordon Jackson’s 
amendment 158, which would create a power to 
introduce further protections for home owners, it 
makes sense that he should also be willing to 
provide a statement on the impact of land 
attachment. Without that statement, no one will 
know whether the Scottish ministers should 
introduce additional protections at a later date. 
Therefore, it makes little sense to have that 
additional power without undertaking to do the 
necessary monitoring and research. 

As others have said, the Executive has been 
happy to provide formal statements on fuel poverty 
under the Housing (Scotland) Act 2001 and on the 
abolition of priority need tests under the 
Homelessness etc (Scotland) Act 2003. Further, I 
now understand that the minister will accept 
amendment 157. The bill contains many 
progressive features, but it will be improved by 
amendment 157, which is complementary to the 
minister’s manuscript amendments. 

I urge members to support amendment 157, in 
the name of Gordon Jackson. 

15:00 
Tommy Sheridan: The point that I tried to make 

to the minister earlier was about the evidential 
base that will be required to show whether land 
attachments are being abused and are leading to 
extra homelessness. 

I now have the quotation that I was searching for 
this morning. When the minister addressed the 
Enterprise and Culture Committee, he talked 
about the similarity between land attachments and 
charging orders in England and Wales. He said 
that we do not have to worry that land attachments 
will lead to massive rises in homelessness or to 
people losing their homes, because the similar 
procedure in England has not led to that. He said: 

“My information is that in 2004 there were 45,562 
applications for charging orders in England and Wales, 
which related to the attachment of all types of properties … 
but that there were fewer than 500 sale orders”.—[Official
Report, Enterprise and Culture Committee, 26 September 
2006; c 3292.] 

That is the point that we are making. It is the 
point that Elaine Smith made when she said that 
there were 23,000 poindings but only 500 warrant 
sales. The problem was not solved. To avoid 
warrant sales, individual debtors ended up getting 
deeper into debt because they did not pay their 
bills in order to avoid the nuclear option of the 
warrant sale. Frankly, warrant sales are like candy 
floss in comparison with land attachments. That is 
why I argue—unfortunately, I have been 
unsuccessful—that the minister’s amendment 209 
should be amended. Instead of “may”, it should 
read “shall”. 

Tricia Marwick: Will the member take an 
intervention? 

Tommy Sheridan: I would love to hear Tricia 
Marwick’s point, but the Presiding Officer is 
shaking his head. 

There should not be an option. The dwelling-
house must be removed from the application for a 
warrant to sell the attached land. 

My final comment is on what Donald Gorrie said 
earlier. He expressed hope that there will be a 
conscience vote on the matter. If we agree to the 
provisions on land attachment today, we will do a 
huge disservice to all those who find themselves in 
debt throughout Scotland. We will hand a massive 
nuclear option to creditors, and they will use it. 
More and more people will get deeper into other 
debt to avoid losing their homes. 

Allan Wilson: I will try to deal with all the points 
that were raised during the debate on the group. I 
was variously accused of being evil, wicked and 
immoral, but I am none of those things, and I point 
out that the bill and the provisions on land 
attachment are none of those things. We are all 
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used to hyperbole in this place, but that is a 
hyperbole too far. 

With all due respect to Donald Gorrie, he has no 
monopoly on morality in the Parliament. He cares 
no more and possibly no less than me or anyone 
else about our responsibility to people who are in 
debt. I do not accept the charge and I now stand 
to defend myself. It would be a surprise if I did 
accept the charge, because the principles and the 
morality of the bill have already been accepted by 
members of the Enterprise and Culture 
Committee. They agreed that what is proposed in 
the bill merits consideration and that there are 
circumstances in which homes should be sold. If I 
stand accused of being evil, wicked or immoral, so 
do they and many other members in the chamber. 

Alex Neil (Central Scotland) (SNP): Will the 
minister take an intervention? 

Allan Wilson: No. I am going to defend myself, 
if Alex Neil does not mind. 

I would agree with Tommy Sheridan’s point on 
poinding if land attachment was the same as 
poinding. I give due recognition to the role that he 
played in dispensing with warrant sales and 
poinding, but there is a difference. With poinding, 
the creditor could go straight to a sale of the 
debtor’s home, but with land attachment the court 
has to make an order, as is the case with 
exceptional attachment. 

Land attachment has many debtor protections, 
some of which I introduced—I have counted 22 
protections. The sale of a debtor’s home will be 
rare, just as attaching goods in a debtor’s home is 
exceptional. I accept that land attachment and 
sale are at the harder end of the enforcement 
scale, but attachment is not the worst thing that 
can happen to someone who owes £3,000—they 
can be made bankrupt. At present, creditors move 
from diligence such as earnings arrestment, which 
has a limited impact, straight to bankruptcy. 
Nothing is in-between, apart from the old and 
unfair diligence of adjudication, which the bill will 
abolish. 

Tommy Sheridan talked about a rush to use land 
attachment, but the evidence does not support 
that and I stand by that. No rush to use charging 
orders—the equivalent measure in England and 
Wales—has happened. However, there has been 
a rush to use bankruptcy. More debtors than 
creditors used to use bankruptcy to obtain debt 
relief, but that has turned round in the past three 
years. Now, more creditors than debtors use 
bankruptcy to recover debts, particularly against 
land. I have used the time since the morning to 
obtain the latest figures to update members. In 
2004-05, 50 per cent of applications were by 
debtors and 49 per cent were by creditors, but in 
2005-06, the figures were 45 per cent against 54 

per cent, and the projection for this year is 42 per 
cent against 57 per cent. 

There has been a rush to use bankruptcy, under 
which the right to the debtor’s home passes 
automatically to the creditors, along with almost 
everything else that the debtor owns. It is not 
guaranteed that a debtor will get their home back; 
bankruptcy goes much further than that. I will give 
just one example: people who have been bankrupt 
can struggle for years to obtain something as 
basic as a normal current account. 

Christine Grahame rose— 

Tommy Sheridan rose— 

Allan Wilson: I give way to Christine Grahame 
as she wanted to intervene first. 

Christine Grahame: Bankruptcy is horrendous, 
but under land attachment, the debtor will lose 
their home yet keep all their other debts. They will 
be homeless and will still have all the other debts, 
and we know that people who are at such a stage 
probably have a multiplicity of debts. 

Allan Wilson: That is precisely the case—but 
only if the debtor wishes it to be. If Christine 
Grahame is saying that a debtor in such a 
situation would do better to apply for bankruptcy, 
she is brave, because that will not be the position 
in every instance. 

Land attachment is a diligence. If a creditor uses 
it, the debtor is apparently insolvent at that point. 
The debtor can then apply for their own 
bankruptcy, if that is right for them. 

Christine Grahame: I know that. 

Allan Wilson: However, the reverse is not 
always true. 

Christine Grahame: I know that. 

Allan Wilson: I do not really want to conduct a 
debate with Christine Grahame. 

The Deputy Presiding Officer (Murray Tosh): I 
think that she is finished. 

Allan Wilson: I cannot stress my last point too 
much. If attached homes cannot be sold, creditors 
can and will bankrupt debtors and are doing so. 
That is not speculation; I have given members the 
statistics. Bankruptcy is not that good for the 
creditor, either, as it is slow and uncertain and is 
an expensive way to recover debt. The problem is 
that the current system pushes creditors in that 
direction. I have given the creditor and the debtor 
a way out of that and I ask members to support 
the amendments in my name and amendment 
157, in the name of Gordon Jackson. 

The Deputy Presiding Officer: The question is, 
that amendment 208 be agreed to. Are we 
agreed? 
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Members: No.

The Deputy Presiding Officer: There will be a 
division. We will have a suspension while the 
division bell is rung and members return to the 
chamber. 

15:08 
Meeting suspended.

15:11 
On resuming—

The Deputy Presiding Officer: We will now 
proceed with the division. 
FOR
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McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

ABSTENTIONS

Byrne, Ms Rosemary (South of Scotland) (Sol)  
Maclean, Kate (Dundee West) (Lab)  
Sheridan, Tommy (Glasgow) (Sol) 

The Deputy Presiding Officer: The result of 
the division is: For 73, Against 31, Abstentions 3. 

Amendment 208 agreed to.

Amendment 150 moved—[Christine Grahame].
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The Deputy Presiding Officer: The question is, 
that amendment 150 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Maclean, Kate (Dundee West) (Lab)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  

Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 40, Against 74, Abstentions 0. 

Amendment 150 disagreed to.

Amendment 209 moved—[Allan Wilson].

The Deputy Presiding Officer: The question is, 
that amendment 209 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
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FOR

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  

Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 78, Against 36, Abstentions 0. 

Amendment 209 agreed to.

Amendment 151 moved—[Christine Grahame].

The Deputy Presiding Officer: The question is, 
that amendment 151 be agreed to. Are we 
agreed? 

Members: No. 

15:15 
The Deputy Presiding Officer: There will be a 

division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
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Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Maclean, Kate (Dundee West) (Lab)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  

McCabe, Mr Tom (Hamilton South) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Byrne, Ms Rosemary (South of Scotland) (Sol)  
Sheridan, Tommy (Glasgow) (Sol) 

The Deputy Presiding Officer: The result of 
the division is: For 34, Against 70, Abstentions 2. 

Amendment 151 disagreed to.

Amendment 53 moved—[Allan Wilson].

The Deputy Presiding Officer: The question is, 
that amendment 53 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
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Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  

Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Wilson, Allan (Cunninghame North) (Lab) 

AGAINST

Byrne, Ms Rosemary (South of Scotland) (Sol)  
Curran, Frances (West of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Martin, Campbell (West of Scotland) (Ind)  
Sheridan, Tommy (Glasgow) (Sol)  
Swinburne, John (Central Scotland) (SSCUP)  
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Maclean, Kate (Dundee West) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 103, Against 8, Abstentions 1. 

Amendment 53 agreed to.

Section 86—Full hearing on application for 
warrant for sale

Amendment 152 moved—[Christine Grahame].

The Deputy Presiding Officer: The question is, 
that amendment 152 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Maclean, Kate (Dundee West) (Lab)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
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Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  

Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Byrne, Ms Rosemary (South of Scotland) (Sol)  
Sheridan, Tommy (Glasgow) (Sol) 

The Deputy Presiding Officer: The result of 
the division is: For 37, Against 74, Abstentions 2. 

Amendment 152 disagreed to.

Section 87—Application for warrant for sale of 
sole or main residence

Amendment 153 moved—[Christine Grahame].

The Deputy Presiding Officer: The question is, 
that amendment 153 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. [Interruption.] I remind members that all 
mobile phones, BlackBerrys and other similar 
items should be switched off. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Maclean, Kate (Dundee West) (Lab)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
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Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  

Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 39, Against 76, Abstentions 0. 

Amendment 153 disagreed to.

Amendment 154 moved—[Christine Grahame].

The Deputy Presiding Officer: The question is, 
that amendment 154 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Maclean, Kate (Dundee West) (Lab)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
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Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Petrie, Dave (Highlands and Islands) (Con)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  

Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 52, Against 58, Abstentions 0. 

Amendment 154 disagreed to.

Amendment 210 moved—[Allan Wilson].

The Deputy Presiding Officer: The question is, 
that amendment 210 be agreed to. Are we 
agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division. 
FOR

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
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Martin, Campbell (West of Scotland) (Ind)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  

Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 80, Against 35, Abstentions 0. 

Amendment 210 agreed to.

Amendment 211 moved—[Allan Wilson].

The Deputy Presiding Officer: The question is, 
that amendment 211 be agreed to. Are we 
agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division. 
FOR

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
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McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 79, Against 36, Abstentions 0. 

Amendment 211 agreed to.

Section 88—Protection of purchaser under 
contract where creditor applies for warrant for 

sale

The Deputy Presiding Officer: We come to 
group 18, on land attachment and protection of 
purchaser under missives. Amendment 70, in the 
name of Murdo Fraser, is the only amendment in 
the group. 

Murdo Fraser: I fear that this group, unlike the 
last, will be of limited interest, other than to 
commercial lawyers. As I have been a commercial 
lawyer myself—and, who knows, I might have to 
be one again—it is of considerable interest to me. 
[Applause.] I thank my fellow members for that 
vote of confidence.  

Amendment 70 originated with the Law Society 
of Scotland, and requires the sheriff, when 
considering whether to make an order under 
section 88(2), 
“to have regard to the desirability of securing that a person 
who, before the notice of land attachment was registered, 
has completed missives for the purchase of the property is 
able to acquire title to the property.” 

The bill, as currently drafted, recognises that a 
warrant for sale following an effective land 
attachment may adversely affect the position of an 
innocent third party who, in good faith, contracted 
to purchase the property prior to the attachment. 

Following the recommendations of the Scottish 
Law Commission report on diligence in 2001, the 
bill includes a dual mechanism to protect such 
purchasers, first by providing that a warrant for 
sale cannot be granted until six months have 
elapsed since the registration of the attachment, 
and secondly by allowing purchasers to make 
representation to the sheriff, who may sist the 
application to allow the purchase under contract to 
be completed.  

In most standard conveyancing transactions, as 
members will be aware, six months is sufficient for 
completion, and that mechanism will provide 
adequate protection for purchasers under the prior 
missives. However, a significant minority of 
transactions cannot be completed within a six-
month timescale, usually because the transaction 
is dependent on the granting of planning 
permission, which can often be a lengthy process, 
particularly if an appeal is involved. Although it is 
still open to the sheriff to sist the application in 
such cases, there is a legitimate concern that the 
legislation offers no further guidance in that 
decision-making process, and that it leaves open 
the possibility that an application will not be sisted 
and a warrant for sale granted. The effect of 
transactions of that kind, which often involve the 
investment of large sums of money, may be 
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greatly prejudiced if the purchaser has little in the 
way of guarantee that the transaction will be 
safeguarded against the intervention of a land 
attachment, possibly for as little as £3,000.  

At stage 2, I introduced a similar amendment, 
which the committee voted on and disagreed to, 
as it would have obliged the sheriff to sist the 
application for a warrant for sale and required the 
prospective purchaser to pay the price under the 
contract to the creditor, where missives for the 
purchase of the land had been entered into, before 
the land attachment was registered. During debate 
on that amendment, the minister said that the best 
way forward in such a case was to allow the 
contract to be completed, but he raised concerns 
that the amendment would not allow the sheriff 
discretion not to sist, particularly when there was 
likely to be a sizeable delay before the purchase 
price would be payable. 

Amendment 70 is designed to accommodate 
those concerns by placing no obligation on the 
sheriff to sist. It would simply require the sheriff 
“to have regard to the desirability of securing that a person 
who, before the notice of land attachment was registered, 
has completed missives for the purchase of the property is 
able to acquire title to the property.” 

It would not remove the sheriff’s discretion; it 
would simply offer guidance on the outcome that 
should be aimed for. It would allow the sheriff to 
proceed with the application for land attachment 
when they felt that it was appropriate, for example 
when the delay involved would be excessive. I 
hope that that is sufficient explanation. 

I move amendment 70. 

The Deputy Presiding Officer: At this stage, I 
should say that I am using my power under rule 
9.8.4A of the standing orders to extend the next 
time limit by 10 minutes. 

Allan Wilson: Section 88 allows the sheriff to 
suspend an application for the sale of land if 
satisfied that the debtor should be allowed to sell 
the land to a buyer. As has just been said, in many 
cases it will make sense for the buyer to take the 
land, which is one reason why there is a minimum 
six-month gap between attachment and sale and 
why the bill allows a buyer to ask the court to 
suspend an application for a sale order. 

Amendment 70 purports to help the sheriff 
decide whether to suspend the application by 
having regard to the desirability of allowing the 
buyer to take title. That prompts the obvious 
question—desirable for whom? It will undoubtedly 
be desirable for the buyer, but it may be very 
undesirable for the attaching creditor. 

It is worth keeping in mind the fact that in most 
cases the attaching creditor will have no particular 
need to prevent the buyer from taking the land. 

The creditor has a security and will have to be 
paid if the buyer is to get good title. The creditor 
would want to prevent only a sale that is harmful to 
them, for example if the price was so low that they 
would not be paid, perhaps because the land was 
being sold for less than it was worth. It may not be 
desirable for the buyer to take the land in those 
circumstances. 

It is clear that there is a flaw at the heart of the 
amendment. It would bring confusion rather than 
clarity. Section 88 allows the sheriff to decide what 
is best in the circumstances, balancing the 
interests of all concerned. We should leave that 
matter to the good sense of the sheriff. If the buyer 
makes a good case, the sheriff will sist the 
application. If not, the sheriff will refuse. Therefore, 
I ask Murdo Fraser to withdraw amendment 70. 

The Deputy Presiding Officer: I can give Mr 
Fraser two minutes to wind up. 

Murdo Fraser: Thank you, Presiding Officer. I 
do not think that I will take two minutes. 

I listened to the minister with great interest. 
Amendment 70 deals with an important point. We 
are seeking to create certainty in the purchase 
process to aid future investment and development. 
Without the amendment, the bill will create a 
degree of uncertainty that will not be helpful for 
future purchases. I intend to press the 
amendment. 

The Deputy Presiding Officer: The question is, 
that amendment 70 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
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Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Petrie, Dave (Highlands and Islands) (Con)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (Ind)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  

Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Byrne, Ms Rosemary (South of Scotland) (Sol)  
Sheridan, Tommy (Glasgow) (Sol) 

The Deputy Presiding Officer: The result of 
the division is: For 44, Against 67, Abstentions 2. 

Amendment 70 disagreed to.

Section 96—Consequences of giving notice 
under section 95(1)

Amendment 54 moved—[Allan Wilson].

The Deputy Presiding Officer: The question is, 
that amendment 54 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
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Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morgan, Alasdair (South of Scotland) (SNP)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (Sol)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  

Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinney, Mr John (North Tayside) (SNP)  
Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

AGAINST

Curran, Frances (West of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Martin, Campbell (West of Scotland) (Ind) 

ABSTENTIONS

Swinburne, John (Central Scotland) (SSCUP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 

The Deputy Presiding Officer: The result of 
the division is: For 108, Against 4, Abstentions 2. 

Amendment 54 agreed to.

Section 105—Proceeds of sale 

15:30 
The Deputy Presiding Officer: Group 19 is on 

the effect of sequestration on diligence. 
Amendment 155, in the name of the minister, is 
grouped with amendments 156, 159 and 182 to 
185.  

Allan Wilson: A bank arrestment or other 
diligence is for one creditor alone, but a 
sequestration is for all the creditors. Sequestration 
is the worst outcome for the debtor and, for that 
reason, is sometimes called the ultimate diligence. 
Because sequestration is for all the creditors, the 
Bankruptcy (Scotland) Act 1985 cuts down any 
recent diligence. The bill introduces the new 
diligence of land attachment and residual 
attachment. Consequential changes need to be 
made to the 1985 act. The amendments in this 
group make those changes and provide for the 
effect of time-to-pay arrangements on residual 
attachment.  

Amendment 159 deals with residual attachment. 
How residual attachment will operate in practice 
will depend on the type of property that has been 
attached. That will be set out in regulations, so it is 
not possible to say at this stage how residual 
attachment will be affected by sequestration. The 
amendment gives the Scottish ministers powers to 
make provision in that regard. It also grants a 
power in relation to the effect of time-to-pay 
directions and time-to-pay orders on residual 
attachments, for the very same reason. The bill 
already provides that land attachments that are 
started within a period six months before the 
sequestration will be cut down. Amendment 182 
makes further changes in relation to that. 
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The main amendment in the group, amendment 
183, inserts new subsections into section 37 of the 
1985 act. They provide that no new land 
attachments can be created after sequestration. 
They also provide for what happens to land 
attachments that were created more than six 
months before sequestration. Such land 
attachments are not cut down, because they are 
not close to the date of sequestration. In summary, 
the effect of the new subsections is that land 
attachments that have reached an advanced stage 
will be able to be completed.  

The remaining amendments in the group make 
technical and consequential changes that need to 
be made as a result of amendment 183. 

I move amendment 155. 

Amendment 155 agreed to.

Amendment 156 moved—[Allan Wilson]—and 
agreed to.

Section 106—Foreclosure 

Amendment 55 moved—[Allan Wilson]—and 
agreed to.

After section 115

Amendment 157 moved—[Gordon Jackson]—
and agreed to.

Amendment 158 not moved. 

Section 117—Residual attachment 

Amendment 159 moved—[Allan Wilson]—and 
agreed to. 

Section 118—Application for residual 
attachment order

Amendments 6 and 7 moved—[Allan Wilson]—
and agreed to. 

Section 123—Application for satisfaction order

Amendment 56 moved—[Allan Wilson]—and 
agreed to. 

Section 154—Keeper’s duty to enter inhibition 
on title sheet

The Deputy Presiding Officer: Group 20 is on 
diligence and minor and technical amendments. 
Amendment 57, in the name of the minister, is 
grouped with amendments 160 to 164, 166 to 170, 
172 to 174, 26 to 28, 81, 181 and 187.  

Allan Wilson: The amendments are all minor 
and consequential. Most of them simply clarify the 
provisions and improve the language. Others are 
consequential on amendments that were made at 
stage 2. I do not propose to take up any time 
explaining each of them but, if members have 

questions about individual amendments, I will be 
happy to answer them.  

I move amendment 57. 

Amendment 57 agreed to.

Section 156—Diligence on the dependence

Amendments 160 to 164 moved—[Allan 
Wilson]—and agreed to. 

Section 160—Interim attachment

The Deputy Presiding Officer: Group 21 is on 
execution of interim attachment and attachment. 
Amendment 165, in the name of the minister, is 
grouped with amendment 89. 

Allan Wilson: The diligence of attachment 
replaced poinding in 2002. The two amendments 
in this group have the effect of clarifying that 
goods are attached when they are inspected 
rather than when they are valued. Most goods can 
be valued straight away, in which case the 
attachment and valuation happen at the same 
time. However, in some cases specialist valuation 
is needed, which may take a few days. It should 
be made clear that the goods are attached during 
that gap, so the debtor is not entitled to take them 
away. 

Amendment 89 makes service of a schedule of 
attachment at the time of inspection a legal 
requirement and provides that an attachment is 
executed when the schedule of attachment is 
served. 

Amendment 165 is a minor amendment, which 
adds to the required content for a schedule of 
interim attachment so that it also specifies the 
value of the attached goods, so far as they can be 
determined. 

I move amendment 165. 

Amendment 165 agreed to.

Amendments 166 to 168 moved—[Allan 
Wilson]—and agreed to.

Section 170—Creditor’s application for 
payment order

Amendment 169 moved—[Allan Wilson]—and 
agreed to.

Section 171—Effect of payment order

Amendment 170 moved—[Allan Wilson]—and 
agreed to.

Section 172—Release of money where 
attachment unduly harsh

The Deputy Presiding Officer: Group 22 is on 
undue harshness of money attachment. 
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Amendment 171, in the name of Alex Neil, is the 
only amendment in the group. 

Alex Neil: Throughout the bill, we have tried to 
establish a balance between the interests of the 
creditor and the interests of the debtor. In doing 
so, both the minister and the committee have been 
conscious of the need to ensure that there is a 
degree of humanitarianism in the administration of 
bankruptcy and diligence. [Interruption.] 

The Deputy Presiding Officer: I repeat my 
earlier advice on mobile phones and urge 
members to accept it and follow it this time. 

Alex Neil: You will be glad to learn, Presiding 
Officer, that I see from my phone that the latest 
poll shows that there is a 10 per cent gap between 
the Scottish National Party and the Labour Party. 

We must achieve a balance between the 
interests of the creditor and the interests of the 
debtor. However, it is also necessary to ensure 
that people are left with enough to live on while 
they live up to their responsibilities. 

Section 172(3) states: 
“Where the sheriff is satisfied that, in the circumstances, 

the money attachment is unduly harsh to the debtor, the 
sheriff must, subject to subsection (4) below, make an 
order such as is mentioned in subsection (2) above.” 

The purpose of my amendment 171 is to provide a 
degree of definition of the phrase “unduly harsh” 
and, in particular, to leave the debtor with enough 
for them and their family to subsist on, so that they 
are not left destitute or nearly destitute as a result 
of the decision of the sheriff. This is a 
humanitarian amendment that does not alter the 
balance between the interests of the creditor and 
the interests of the debtor, but acts as a guarantee 
to ensure that the affected person has enough left 
to live on. That is a sensible measure. 

The issue was not highlighted at stage 2, but I 
am moving the amendment as a result of what has 
happened to two of my constituents in Central 
Scotland, to provide an extra guarantee that in 
future there will be a degree of safeguard for the 
debtor. 

I move amendment 171. 

Allan Wilson: I do not necessarily have a 
problem with the spirit behind amendment 171. I 
can see what Alex Neil is trying to achieve. Having 
said that, section 172 without the amendment will 
better deliver the protection that he seeks. 

The sheriff already has to consider all the 
circumstances of the case. That will clearly include 
the financial circumstances of the debtor and their 
family in cases where the debtor is an individual. It 
is worth remembering that money cannot be 
attached on a person or in a home, and many 
debtors will not be individuals. 

The wording of amendment 171 would cause 
confusion. Aliment has a particular legal meaning, 
which is defined in the Family Law (Scotland) Act 
1985. It is the duty of a husband or wife to support 
the other and the duty of a parent to support a 
child. Therefore, it is not clear whether the use of 
the word “family” in the amendment is intended to 
mean the same as that or is meant—as is the 
case with, for example, land attachment 
protection—to include other relatives.  

Aliment is also not a minimum level of support. 
The level of aliment depends on the resources and 
the needs of the people involved. For example, 
divorce courts award large sums of money to 
support people’s lifestyle. I do not think that Alex 
Neil wants amendment 171 to have the effect that 
a wealthy debtor could persuade a court to release 
money whereas a debtor who was on benefits 
could not. That could be the result of amendment 
171. Section 172 should be left as it is, so I ask 
the member to withdraw amendment 171. 

Alex Neil: I hear what the minister says but, 
quite frankly, I think that his comparison with 
divorce settlements is rather spurious. In a divorce 
settlement, aliment is related to the rights of the 
spouse. The definition of aliment is not as 
simplistic as that propounded by the minister. 
Amendment 171 would improve the bill by 
providing the guarantee that is required, and I do 
not accept that it would confuse the issue, so I 
intend to press it. 

The Deputy Presiding Officer: The question is, 
that amendment 171 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 

FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
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Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  

Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 35, Against 74, Abstentions 0. 

Amendment 171 disagreed to.

Amendment 172 moved—[Allan Wilson]—and 
agreed to.

Section 178—Audit of final statement under 
section 177(1)

Amendment 173 moved—[Allan Wilson]—and 
agreed to.

Section 181—Unlawful acts after money 
attachment

The Deputy Presiding Officer: Group 23 is on 
unlawful acts after money attachment. 
Amendment 71, in the name of the minister, is the 
only amendment in the group. 

Allan Wilson: Section 181 deals with unlawful 
acts after money attachment that are intended to 
defeat the creditor’s right to payment. Amendment 
71 seeks to expand section 181 to cover an 
attempt to defeat a money attachment by 
obtaining or attempting to obtain by fraud or other 
dishonest means a new banking instrument in 
place of the attached one. 

I move amendment 71. 

Amendment 71 agreed to.

Section 186—Interpretation

Amendment 58 moved—[Allan Wilson]—and 
agreed to.

Section 187—Simultaneous operation of 
arrestments against earnings where net 

earnings insufficient

Amendment 174 moved—[Allan Wilson]—and 
agreed to.
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Section 192—Arrestment in execution

Amendment 8 moved—[Allan Wilson]—and 
agreed to.

The Deputy Presiding Officer: Group 24 is on 
arrestment of future or contingent debts and debts 
the value of which is unascertainable. Amendment 
72, in the name of the minister, is grouped with 
amendments 73 to 80. 

Allan Wilson: Although arrestment of future or 
contingent debts is less common than arrestment 
of debts that are immediately due, such debts are 
nevertheless an important feature of the law of 
arrestment. The amendments in group 24 will 
make technical revisions to part 10 of the bill, 
which deals with reforms to the law on arrestment 
and furthcoming, to clarify the effect of certain 
provisions on future and contingent debts. 

Amendments 72 to 75 will ensure that there is 
no ambiguity about which rule it would be 
appropriate to apply on an arrestment in execution 
to determine the amount of funds to be attached 
by the arrestment. Amendment 76 will preserve 
the policy behind proposed new section 73D of the 
1987 act. Amendments 77 to 80 will revise the 
provisions in the bill that provide for automatic 
release of arrested funds to creditors. They clarify 
that automatic release will not apply to future and 
contingent debts. However, a creditor will retain 
the current common-law right to realise an 
arrestment of future and contingent debts by 
raising an action of furthcoming. 

I move amendment 72. 

Amendment 72 agreed to.

Amendments 73 to 80, 26 to 28 and 81 moved—
[Allan Wilson]—and agreed to.

15:45 

Section 194—Abolition of sequestration for 
rent and restriction of landlord’s hypothec

The Deputy Presiding Officer: Group 25 is on 
duration of landlord’s hypothec. Amendment 82, in 
the name of the minister, is the only amendment in 
the group. 

Allan Wilson: The relatively minor amendment 
82 seeks to fix an anomaly in the bill. As 
introduced, section 194 would have had the effect 
of ensuring that the old law governing the length of 
a hypothec would be preserved for existing 
lengths of hypothec. Under that old law, the 
security lasted for only three months after the rent 
was due unless it was enforced by sequestration 
for rent. However, unamended, section 194 will 
abolish sequestration for rent, even for existing 
rights of hypothec. That anomaly would mean that 
existing hypothecs would essentially be worthless 

compared with those that will arise after 
commencement of section 194. That would be 
unfair, so amendment 82 will put existing rights on 
the same footing as the new ones. 

I move amendment 82. 

Amendment 82 agreed to.

After section 195

The Deputy Presiding Officer: Group 26 
concerns time-to-pay directions and orders. 
Amendment 175, in the name of the minister, is 
grouped with amendments 186 and 188. 

Allan Wilson: The Debtors (Scotland) Act 1987 
introduced time-to-pay directions on decree and 
time-to-pay orders after decree. That gave people 
who can pay their debts more time to do so and 
protected them from enforcement as long as they 
kept to the agreed payments. However, the 1987 
act does not give any guidance on the factors that 
a court should take into account in deciding 
whether to grant time to pay. The act should cover 
such matters, and I want the courts to be able to 
consider all a debtor’s circumstances and not to 
concentrate overmuch on the single issue of how 
long it will take to repay debt. The risk of taking the 
latter course of action is that debtors might offer 
more than they can afford because they feel that 
they are under pressure to repay the debt within a 
fixed period, such as a year. That appears to 
happen in some courts at the moment. 

I agree with the Scottish Law Commission’s view 
that a range of factors that are relevant to an 
individual debtor’s circumstances should be taken 
into account, so amendment 175 seeks to require 
the court to consider the reasonableness of a 
time-to-pay application with regard to all the 
factors that it sets out, including the reason for the 
debt and any action that is taken by the creditor to 
help the debtor to pay. 

Amendments 186 and 188 are minor 
consequential amendments to sections 3(1)(a) 
and 10(1)(a) of the 1987 act. 

I move amendment 175. 

Amendment 175 agreed to.

After section 197A

The Deputy Presiding Officer: Group 27 
concerns execution of removings. Amendment 83, 
in the name of the minister, is the only amendment 
in the group. 

Allan Wilson: New rules on enforcement of 
decrees for removing heritable property from land 
or buildings were introduced at stage 2. After 
examining them, the Society of Messengers-at-
arms and Sheriff Officers asked that the bill be 
amended to ensure that it covers various 
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procedural issues and matters of practice in 
relation to removing such property. Contrary to 
statements that were made this morning, I have 
listened to all that society’s sensible suggestions 
and, on this occasion, I agree with its views. As 
these are matters of procedure and practice, they 
are best addressed by enabling the Court of 
Session to regulate matters by act of sederunt. 
That is the purpose of amendment 83. 

I move amendment 83. 

Amendment 83 agreed to.

Section 197B—Service of charge before 
removing

Amendment 9 moved—[Allan Wilson]—and 
agreed to.

Section 197C—When removing not competent

Amendment 10 moved—[Allan Wilson]—and 
agreed to.

Section 199—Interpretation

Amendment 59 moved—[Allan Wilson]—and 
agreed to.

Amendment 176 not moved.

Amendment 60 moved—[Allan Wilson]—and 
agreed to.

Section 201—Orders and regulations

The Deputy Presiding Officer: Group 28 is on 
procedure for regulations under section 198. 
Amendment 84, in the name of the minister, is 
grouped with amendments 61, 62, 85 and 63. I 
invite the minister to move amendment 61. 

Allan Wilson: Amendment 84. 

The Deputy Presiding Officer: Sorry—there is 
a mistake in my script. I did not write it myself. I 
invite the minister to move amendment 84. 

Allan Wilson: Before I speak to the 
amendments in the group, I thank Sylvia Jackson 
and her colleagues on the Subordinate Legislation 
Committee for their work on the bill. It is a 
complicated bill, as everyone appreciates, and 
many of the reforms will create a framework that 
will be best developed in secondary legislation. 
That has led to a large number of enabling 
powers, given the size of the bill. I am therefore 
grateful to the committee for its recommendations, 
many of which I have agreed with. There can be 
no doubt that the bill is better for the involvement 
of that committee. 

A recommendation at stage 1 was that all 
regulations for information disclosure made under 
section 198(1) should be subject to the affirmative 
procedure. The committee considered that 

appropriate because of the sensitivity of the 
powers involved. I intend that the first set of 
regulations will set out the details of the 
information disclosure scheme. It is a significant 
use of the power and I therefore agreed with the 
committee to the extent of deciding that the first 
set of regulations should be subject to affirmative 
procedure. Amendment to that effect was agreed 
at stage 2. 

The Subordinate Legislation Committee looked 
again at the bill after stage 2 and agreed with me 
that some later uses of the power would not be 
substantial enough to merit regulations’ being 
subject to the affirmative procedure, but it could 
not agree that every later use would be so minor 
that the negative procedure would be appropriate. 
Later changes would be significant if, for example, 
new types of body had to disclose information to 
the courts—if that were to be the case, the 
affirmative procedure might be best. Equally, later 
regulations might make only minor changes, such 
as revision of application forms, for which only the 
negative procedure would be sensible. The 
committee therefore thought that the regulations 
should be subject to an open procedure such that 
each time the power is used, ministers will choose 
between the affirmative and negative procedures. I 
now agree that the exceptional nature of the 
power does indeed merit an open procedure. 

In fact, I will go further than the committee and 
state that the first regulations must still be subject 
to the affirmative procedure. Amendments 84 and 
85 will give that effect. I considered whether it 
would be possible to accept amendments that 
were lodged by Dr Jackson and I am grateful to 
the committee for raising such an important point. 
On balance, however, it is important that the 
affirmative procedure be retained for the first set of 
regulations, so I hope that Dr Jackson will decide 
not to move her amendments but will instead 
support the Executive amendments on the basis 
that they meet—indeed, they go further than—the 
valid points that were made by the committee. 

I move amendment 84. 

Dr Sylvia Jackson (Stirling) (Lab): We 
welcome the Executive’s amendments. They are 
an improvement on our own, which I will not move. 

Amendment 84 agreed to.

Amendment 61 not moved.

Amendment 177 not moved.

Amendment 207 not moved.

Amendment 212 moved—[Allan Wilson.]

The Deputy Presiding Officer: The question is, 
that amendment 212 be agreed to. Are we 
agreed? 

Members: No.  
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The Deputy Presiding Officer: There will be a 
division. 
FOR

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  

Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 73, Against 32, Abstentions 0. 

Amendment 212 agreed to.

Amendment 62 not moved.

Amendment 85 moved—[Allan Wilson]—and 
agreed to.

Amendment 63 not moved.

Section 204—Short title and commencement

The Deputy Presiding Officer: Group 29 is on 
the execution of electronic standard securities. 
Amendment 32, in the name of Allan Wilson, is 
grouped with amendments 33 and 34. 

Allan Wilson: Section 199A was introduced by 
an amendment at stage 2. It prepares the ground 
for the roll-out by Registers of Scotland of the 
automated registration of title to land project, or 
ARTL, by allowing a paper copy of an electronic 
standard security to be registered for enforcement 
in the court books. The ARTL system will be rolled 
out from January 2007. Mortgage lenders who use 
ARTL should not be at a disadvantage compared 
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with paper users, so section 199A needs to come 
into force at the same time. 

Amendment 32 will, if agreed, have the effect 
that section 199A will commence the day after 
royal assent. Amendments 33 and 34 are 
consequential on that change. 

I move amendment 32. 

Amendment 32 agreed to.

Amendments 33 and 34 moved—[Allan 
Wilson]—and agreed to.

Schedule 1
MINOR AND CONSEQUENTIAL AMENDMENTS OF THE 1985 ACT 

Amendments 35, 36, 23, 24, 86, 11 and 25 
moved—[Allan Wilson]—and agreed to.

Schedule 2
THE SCOTTISH CIVIL ENFORCEMENT COMMISSION 

Amendments 178 and 179 moved—[Allan 
Wilson]—and agreed to.

Amendment 180 not moved.

Schedule 4
MODIFICATIONS OF ENACTMENTS RELATING TO ADMIRALTY 

ACTIONS AND THE ARRESTMENT OF SHIPS 

Amendment 181 moved—[Allan Wilson]—and
agreed to.

Schedule 5
MINOR AND CONSEQUENTIAL AMENDMENTS 

The Deputy Presiding Officer: Group 30 is on 
lay representation in diligence proceedings. To 
allow the minister to speak to the group, I use my 
power under Rule 9.8.4A to extend the next time 
limit by 10 minutes—although I sincerely hope that 
we will not need all that time. 

Amendment 87, in the name of the minister, is 
the only amendment in the group. 

Allan Wilson: I will not need 10 minutes. At 
stage 2, Christine May lodged an amendment that 
sought to enable a debtor who applied for a 
proposed arrestment restriction order to be 
supported by a lay representative. I was not able 
to support the amendment, but I agreed with her 
that it should be possible for a person in that 
situation to be represented by someone other than 
a lawyer. I have written to the Enterprise and 
Culture Committee to explain that lay 
representation for arrestment proceedings will be 
possible. No amendment is needed for arrestment. 

However, we can and should provide for lay 
representation in the other court applications that 
may be needed for the other changes in the bill. 

The bill will go part way to doing that by amending 
section 32(1) of the Sheriff Courts (Scotland) Act 
1971 to provide for lay representation and 
applications relating to money attachment. 
Amendment 87, if agreed to, will complete that job. 
It will have the effect that the power to make rules 
for lay representation in proceedings covers the 
diligences of interim attachment, land attachment 
and residual attachment. That is a good thing. 

I move amendment 87. 

Amendment 87 agreed to.

Amendments 88 and 182 to 188 moved—[Allan 
Wilson]—and agreed to.

Amendments 189 to 191 not moved.

Amendment 89 moved—[Allan Wilson]—and 
agreed to.

Amendments 192 and 193 not moved.

Schedule 6
REPEALS AND REVOCATION 

Amendments 37 and 194 to 202 moved—Allan 
Wilson]—and agreed to.

Amendment 203 not moved.

Long title

Amendments 204 and 205 not moved.

The Deputy Presiding Officer: That concludes 
our consideration of amendments. 
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Bankruptcy and Diligence etc 
(Scotland) Bill

The Deputy Presiding Officer (Murray Tosh): 
The next item of business is a debate on motion 
S2M-5044, in the name of Allan Wilson, that 
Parliament agrees that the Bankruptcy and 
Diligence etc (Scotland) Bill be passed. 

16:00 
The Deputy Minister for Enterprise and 

Lifelong Learning (Allan Wilson): Parliament 
should support business by putting in place an 
effective enforcement system and it should ensure 
that the law deals fairly with people who are 
affected by debt. It should help people who can 
overcome their debt problems to do so and it 
should support business risk by helping people 
who are overcome by debt to start again.  

In 2003, the Executive made a commitment to 
modernise the laws of diligence and bankruptcy. A 
year ago, we made good on that commitment by 
introducing the Bankruptcy and Diligence etc 
(Scotland) Bill to Parliament. The bill will reform 
the law of bankruptcy and the law of floating 
charges, create a Scottish civil enforcement 
commission and reform the law of diligence or 
court enforcement. As everyone now appreciates, 
the bill is a major piece of legislation. It will make 
root-and-branch changes to a key area of civil law 
and will build in much detailed and careful work by 
the Scottish Law Commission on diligence and 
floating charge reform. It has been 20 years in the 
making, and the changes it proposes will, if the bill 
is agreed today, be with us for many years. 

Tommy Sheridan (Glasgow) (Sol): The 
minister will recall that, when he spoke to the 
Enterprise and Culture Committee on benefit 
arrestments as part of bank arrestments, he said 
that he would contact the Department for Work 
and Pensions to establish whether there are social 
security matters that mean that it is beyond the 
remit of Parliament to legislate in those areas. Has 
he managed to contact the DWP with that matter 
in mind and what is the DWP’s advice? 

Allan Wilson: I can answer half that question. I 
have contacted the DWP and I await its advice.  

The bill sets out the legal framework for the 
matters contained within it for a generation. That 
framework will help us to create the conditions that 
are needed to support sustainable long-term 
economic growth. 

However, there is always more to do. Consumer 
debt has hit the headlines in the past year—many 
people have borrowed more than they can afford 
to repay. The number of people who have debt 
problems is increasing throughout the United 

Kingdom and the improvements that will be made 
by the bill are needed now more than ever. 

There are many improvements in the bill—I have 
mentioned most of them in the course of the day. 
They are in many respects not glamorous 
changes—I think we would all agree that debt is a 
difficult subject—but they are useful and important, 
all the same. I am pleased that many people have 
given their time to help to make the bill that is 
before us today much better than the one that the 
Executive originally introduced. I thank the 
convener, members and clerks of the Enterprise 
and Culture Committee for their long and careful 
consideration of this very large bill at stages 1 and 
2. I welcome in particular the committee’s decision 
to endorse our big picture on reform of bankruptcy, 
reform of floating charges, a new enforcement 
commission and radical changes to enforcement 
law.  

I thank the other people and bodies—they are 
too numerous to list in the short time that is 
available—who have come to us with ideas about 
how to develop the bill. Contrary to the opinions of 
some people, I have listened to them all, as is only 
right because the bill must strike a balance 
between the competing interests of creditors and 
debtors. I have made changes when I agreed that 
the bill did not strike the right balance, and I will 
continue to do so. Money Advice Scotland and 
others told me that some people find it too hard to 
get debt relief through bankruptcy. People cannot 
prove that they are insolvent if creditors do not try 
to enforce the debt; creditors do not try to do so if 
there is no money to be had. I have introduced a 
new path into bankruptcy for low income, low 
asset debtors, which was introduced at stage 2. 
Citizens Advice Scotland and others told me that 
some people who could pay their debts are being 
forced into bankruptcy, so a power for the court to 
delay sequestration where a payment programme 
may be agreed was introduced at stage 2. They 
also told me that people might struggle to be 
heard in bankruptcy cases, so a power to provide 
for representation by people such as money 
advisers was also inserted in the bill. 

The Society of Messengers-at-Arms and Sheriff 
Officers told me that the proposed name—
messenger of court—for the new combined 
profession did not reflect properly what 
messengers-at-arms and sheriff officers do, and 
that it would be better if they were appointed by 
the Court of Session, although it agreed that the 
creation of a Scottish civil enforcement 
commission is a useful and sensible reform. I 
listened to those concerns and changed the name 
of the new profession to “judicial officer”, and 
agreed that the officers would be appointed by the 
Lord President of the Court of Session on the 
recommendation of the commission. 
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People were worried—I suspect that some 
remain worried—about the possible impact of land 
attachments. Selling land is indeed a serious 
business, although not as serious as bankruptcy. 

Jackie Baillie (Dumbarton) (Lab): I put three 
questions to the minister during the stage 3 
proceedings. I appreciate that the debate was very 
full and that he did not have sufficient time to 
respond to all the points, so I would be grateful if 
he would respond in writing and make that 
response available to Parliament as a whole. 

Allan Wilson: As ever, there have been time 
constraints, but I will be pleased to do as Jackie 
Baillie asks. 

The bill applies more than 20 debtor protections. 
I listened to concerns that were expressed and 
extended the protections at stage 2. Land will now 
be attached only for debts of more than £3,000. 
Citizens Advice Scotland told me that bank 
arrestment can be too harsh, particularly for 
people on benefits, so new rights for people to 
apply to the court for the release of an arrestment 
came into the bill. 

The debt arrangement scheme can help 
creditors get paid and help debtors by stopping 
enforcement. It can be an even better debt tool 
than it is. Debt relief and freezing of enforcement 
to allow people to apply for help were both 
enabled at stage 2. The Enterprise and Culture 
Committee agreed to many other useful 
improvements. 

I promised to consider the impact on credit 
unions of the rising number of protected trust 
deeds. I wanted to ensure that the powers in the 
bill are wide enough to give them extra help if they 
need it, and to consider whether the court needed 
a bit more discretion where there is a reasonable 
chance of the creditor being paid. I now believe 
that we can do more to help people who face 
bankruptcy. 

Some people will think that we should do more 
and some will think that we should do less—that is 
inevitable in consideration of a bill such as this. 
Members will be asked to agree some late 
changes that I do not agree with and I look forward 
to the debate. 

The bill strikes the right balance in all important 
respects. I have been greatly encouraged by the 
fact that so many people agree with and have 
welcomed the changes that we are making. 

I move, 
That the Parliament agrees that the Bankruptcy and 

Diligence etc. (Scotland) Bill be passed. 

16:07 
Mr Kenny MacAskill (Lothians) (SNP): When 

the bill started on its journey we were relatively 
sanguine. We were aware that there were matters 
of adjudication in Scotland that had reached 
desuetude, that there had not been a review of 
them for approximately 20 years and that the basis 
of our economy and nature of our society had 
changed. Accordingly, we decided at stage 1 not 
to vote against the bill because we were prepared 
to give it a fair wind. To an extent we were brought 
on board by Mr Stephen and Mr Wilson, who said 
that the purpose of the bill was to promote and 
support a culture of entrepreneurship, which we 
agree that Scotland should seek to promote. The 
Parliament should play its part in that. 

We are not necessarily convinced that the 
evidence shows that the proposed legislative 
changes will advance that culture one iota. There 
is clearly a problem to address. Only time will tell 
whether we address it by effecting a cultural 
change or through other legislation or education. 
However, we would not have voted against the bill 
on that basis alone; we were prepared to take the 
problem on board. 

We also accept that there is a significant 
problem with consumer debt in Scotland, which is 
of considerable concern to all parties in the 
Parliament and must be addressed. We are 
conscious that we—and the Executive—are 
hamstrung by being able to tackle only the 
consequences of debt. We cannot address the 
problems for those who operate businesses or 
who get in over their heads and face insolvency, 
the consequences of which can be alcoholism, 
depression or suicide. 

Until such time as the Parliament can address 
the reasons for the creation of debt as well as the 
consequences thereof, we will always have 
significant problems. Until such time as we have 
control over consumer credit and not simply over 
insolvency matters, there will be a significant 
problem in Scotland. The legislation that was 
passed recently at Westminster is inadequate and 
the problem of insolvency continues to grow. Many 
members commented on the escalation of the 
problem in England, although time will tell whether 
that is a result of the legislative changes or simply 
of societal changes, which are happening here as 
well as down there. 

As I said, we were prepared to give the bill a fair 
wind and to accept that, even if we cannot address 
consumer credit, changes are required to the 
insolvency system. Today, we proposed 
alternative measures in respect of sheriff officers, 
as we are not convinced that a civil enforcement 
commission is necessary. As Mr Brownlee and 
members from other parties said, the commission 
will be yet another unnecessary quango, at huge 
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cost, to replace a system that currently operates 
well at no cost to the taxpayer. We also took a 
different view of the nature of ownership of sheriff 
officers firms, although other members disagreed. 
We may come to rue that decision and have to 
readdress the issue. 

However, those matters would not necessarily 
have led us to vote no to the bill in the final vote. In 
some circumstances, we must accept that the 
Executive parties have a majority and that they 
won the election—not necessarily the overall 
popular mandate, but the overall numbers required 
to allow a Government to govern. We would have 
been prepared to allow the Executive to exercise 
its right to govern without our saying no. However, 
as Mr Gorrie said earlier, on some fundamental 
matters, we must draw a line in the sand and, 
although we accept that the Executive has a right 
to govern, we must exercise our right to say no. 
The continuation of the land attachment policy is 
one matter on which a line in the sand must be 
drawn—frankly, it is unacceptable. 

Nobody in our party disputes the point that many 
members made that the land attachment 
provisions are more about theory than practice. As 
with poindings and warrant sales, it is likely that 
relatively few land attachments will transpire. 
However, we are conscious that organisations in 
broader civic Scotland, including Shelter, Money 
Advice Scotland, Citizens Advice Scotland and the 
Law Society of Scotland, have made the point that 
the provision will be used not only by predatory 
lenders, but by predatory people who seek to 
recover debt to frighten and intimidate people who 
get into difficulties. There will be consequences for 
consolidated debt, compounding the agony that 
already exists. In those circumstances, we cannot 
and will not vote for the bill. 

At the outset of the process, we were prepared 
to give the bill a fair wind, but the failure to 
address the problems with the land attachment 
provisions makes it fundamentally unacceptable. 
We will vote against it and, when we return in May, 
we will do all in our power to ensure that the 
people of Scotland keep a roof above their heads, 
even if they get into debt. 

16:13 
Murdo Fraser (Mid Scotland and Fife) (Con): 

As a member of the Enterprise and Culture 
Committee, I record my thanks to the clerks for all 
their assistance in dealing with the bill. Many a 
happy hour was spent in committee addressing 
the issues and considering amendments at stage 
2. I also record my thanks to Nicholas Grier, the 
committee adviser, who brought the, dare I say it, 
necessary level of expertise in helping committee 
members to address some of the legal issues that 
were presented to us. 

The background to the bill is the serious and 
worsening situation with sequestrations in 
Scotland, the number of which rose from 2,700 in 
1997-98 to 3,500 in 2004-05, while the number of 
protected trust deeds rose from 890 to more than 
6,000 in the same period. That reflects a wider 
culture in society of growing personal debt. The 
level of personal debt in the United Kingdom is 
estimated to be £1.1 trillion, which is a staggering 
sum that is unprecedented in our country’s history. 
A recent YouGov survey for The Scotsman found 
that one in five Scots have unsecured debts that 
are in excess of £10,000 and that 20 per cent of 
those people say that they are seriously 
considering declaring themselves bankrupt. We 
have a culture of spend now and worry later.  

The bill deals with timely and appropriate law 
reform and I believe much of it to be necessary 
and welcome. I record my appreciation of the 
minister’s approach to the bill and of his 
willingness to engage with the various 
stakeholders and listen to interested parties who 
wanted certain amendments to be lodged. Further, 
I am grateful to him for accepting some of the 
points that I made about floating charges.  

Some of the reforms—specifically the abolition 
of sequestration for rent and the abolition of the 
landlord’s hypothec, which commercial lawyers will 
have enjoyed using—will be regretted but, over 
the piece, the provisions in the bill make a lot of 
sense. There is an exception to that, which I will 
come to shortly. 

The central thrust of the bankruptcy part of the 
bill is to reduce the period of bankruptcy from 
three years to one year. That is the central policy 
change. The committee looked in vain for 
evidence of the good reasons behind the change. 
Originally, we were told that the bill would 
encourage enterprise. However, as the committee 
found out through figures that were provided by 
the Institute of Chartered Accountants, only a 
fraction of bankruptcies are business related—the 
great majority are personal bankruptcies. Frankly, 
therefore, there is little evidence that the bill will do 
anything to encourage an entrepreneurial culture. 
In fact, it seems that the change might be driven 
primarily by a desire to draw the law in Scotland 
into line with the law in England, where the 
bankruptcy period was reduced to one year in the 
Enterprise Act 2002, the consequence of which 
has been an even greater acceleration in the 
number of personal bankruptcies.  

Whatever the Executive’s intention—and I do 
not for a second believe that the Executive 
intended to increase the number of bankruptcies—
the change in the law will mean that bankruptcy is 
increasingly seen as being an easy option and an 
easier way of getting rid of debt and coming 
through the other side of a crisis. I cannot think 
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that that is in the interests of this country or this 
Parliament.  

I agree with much of what Kenny MacAskill said 
about land attachment, although the way in which 
he presented his case was unfortunate. 
Throughout the process, we never heard a 
convincing case from the stakeholders for the new 
attachment. No one was calling out for the new 
diligence to be created, yet the Executive seemed 
determined to press ahead with it.  

This is a flawed piece of legislation. I fear that it 
will normalise bankruptcy, making it the normal 
way in which people deal with debt. I fear that it 
will give rise to an even greater increase in 
personal bankruptcy.  

Allan Wilson: Will the member give way? 

Murdo Fraser: I am over my time limit already, 
but I am happy to give way if the Presiding Officer 
will allow it.  

The Deputy Presiding Officer (Trish 
Godman): Perhaps you can make your point 
when you sum up, minister.  

Murdo Fraser: I cannot believe that passing 
legislation that will result in increased levels of 
personal bankruptcy is in the interests of our 
country, given the background of rising personal 
debt. Therefore, we will not support the bill this 
evening.  

16:18 
Mr Jamie Stone (Caithness, Sutherland and 

Easter Ross) (LD): I congratulate the minister on 
his willingness to take on board the comments of 
the committee and the concerned groups that 
have been advising us on the bill, particularly with 
regard to land attachment. It is always better to 
make policy based on evidence, and the 
provisions that have been put in place today will 
give us the opportunity to do just that. 

As the minister said, we should not lose sight of 
the fact that although the land attachment 
provisions are one of the harsher measures in the 
bill, they are still a less harsh prospect than 
bankruptcy, which would result in a debtor 
definitely losing their house and many of their 
belongings. The decision gives creditors a reason 
not to pursue that course. Further, it ends the 
unfairness of adjudication, which had remained 
very nearly unchanged since the 17th century and 
did nothing to protect the interests of debtors.  

Generally, the bill manages to keep its balance 
as it walks the line between social and economic 
policy. Today, we will be working to end the 
punitive effects of bankruptcy on entrepreneurs 
and to develop the entrepreneurial society that we 
in this Parliament have been seeking to create. 

We should not punish people for taking the 
necessary risks that come with starting a 
business. The Parliament has a strong record on 
reforming the way in which debt is dealt with. From 
the Abolition of Poindings and Warrant Sales Act 
2001 to the Debt Arrangement and Attachment 
(Scotland) Act 2002, we have recognised the 
reality that people who are in financial difficulties 
face and the fact that they need support and 
advice to help them to repay, rather than threats.  

Tommy Sheridan: Will the member remind us 
how the Liberals voted on the abolition of 
poindings and warrant sales? 

Mr Stone: The member knows the answer 
perfectly well. The point about the bill, which is 
different from Mr Sheridan’s demagoguery, is that 
the committee worked hard on it in co-operation 
with the minister, and for that reason it is better 
legislation. Nothing is ever set in tablets of stone. 

The bill builds on the principle that we should 
support debtors and give them advice. It contains 
many provisions that will support debtors and give 
them opportunities for fair repayment. 

Given the background to the bill, I take the 
opportunity to raise the important related issue of 
financial services. In considering the bill, it became 
clear that financial literacy is important if we are to 
prevent people from facing bankruptcy and debt 
attachment. Credit is all too easy to come by, and 
it is all too easy to let it get out of control. The 
more one has, the more one can get. It is vital that 
we work to deliver financial education and let 
young people, in particular, understand what it is 
to have debt, how to deal with it and how to 
budget. As a devolved institution, it is within our 
gift to give our young people those life skills. 

We should continue to exercise our influence 
over financial providers to improve practice. Work 
has been done to get Scottish banks to agree that 
disadvantaged areas will have cash machines that 
offer free withdrawals. It is recognised that 
charging local people—especially those on 
benefits—to get their own money deprives them of 
an unacceptably high proportion of their income. I 
hope that the minister will assure us that those 
issues will be considered following the successful 
passage of the bill. 

In closing, I endorse the sentiments that Murdo 
Fraser expressed apropos the work of the 
committee’s clerks, the people who gave us 
evidence and our adviser. Our consideration of the 
bill was a long piece of work. We put many hours 
and weeks into it, but there was good co-operation 
between the committee and the minister. I pay 
tribute to the minister for listening to what we said 
and altering the bill accordingly. 

I commend the bill to the Parliament. 

672



30067  30 NOVEMBER 2006  30068 

16:22 
Mr John Swinney (North Tayside) (SNP): 

Whenever the Parliament considers a bill—and 
particularly when it considers complex bills such 
as the Bankruptcy and Diligence etc (Scotland) 
Bill—members are required to judge, on balance, 
whether it is worthy of support and whether it 
should be passed. As the minister said in his 
opening remarks, the bill strikes a balance 
between creditors’ legitimate right to recover the 
debts that they are owed and the right of debtors 
to reasonable protection and due process. 

The test that members must apply when they 
vote on the bill tonight is whether it strikes the right 
balance. I regret that my party will be unable to 
support the bill. Despite the deliberations of the 
Enterprise and Culture Committee and the 
deliberations in the chamber today, the correct 
balance has not been struck. 

The Government started with the provision that 
land attachment could be used to deal with a debt 
of £1,500. The sum then became £3,000, and 
today the bill was amended to include a review 
after two years. That sequence of events does not 
strike me as a compelling illustration of ministerial 
and parliamentary confidence in the measures. 
The propositions that we considered today are 
indicative of the unease—both within the 
Parliament and outside—about the Executive’s 
direction. 

Allan Wilson: Does the member agree that 
increasing the limit for land attachment to £5,000 
while the limit for sequestration applications 
remained at £3,000 would create a perverse 
incentive to sequestrate rather than to attach? 

Mr Swinney: The conclusion that I draw about 
the whole area is that the Government has got it 
wrong. As a result, the bill cannot be supported. 

Jamie Stone said that we should base our 
conclusions on evidence. My view is that a 
number of organisations that are much more 
deeply involved than any of us in providing 
financial advice to those in peril provided 
compelling evidence for why the bill is inadequate. 

Many organisations can provide first-class 
advice and support to individuals at times of 
financial peril and when they are in debt. I worry 
that the land attachment provisions and the implicit 
threat to financially vulnerable individuals that land 
attachment can represent will be used not to 
encourage people to take the advice of valuable 
organisations such as credit unions, but to force 
people in a panic to take other steps in relation to 
their financial arrangements that will put them in 
the hands of loan sharks and all the rest of it. That 
would be damaging for individuals. 

The bill is another under which the Government 
sets up a quango. Every time we have a bill, we 
have another quango, which means that the state 
and the government infrastructure become bigger. 
In all legislation, we should look for opportunities 
to rationalise the governance of Scotland. Far too 
many bodies are involved and the bill will create 
another. 

On the basis of those arguments about the 
problems of land attachment and the expansion of 
the governance of our country, I regret that my 
party will not support the bill. 

16:26 
Christine May (Central Fife) (Lab): As other 

members have said, the bill process has been 
long and complex. I suggest that it was at times 
daunting, even for committee members who have 
legal knowledge—Murdo Fraser, who is such a 
person, has left the chamber. The word “diligence” 
meant not a busy and dedicated little housewife 
working but something else entirely, and I 
struggled with that definition. I also seem to recall 
seeing somewhere in the bill arcane rules on the 
seizure of ships. 

Like other members, I thank the clerks, the 
official report, our adviser—in particular—and all 
the people who gave evidence. Committee 
members appreciated the clarity of the evidence 
and witnesses’ willingness to explain in simple 
language terms with which we were not familiar. 
People from Fife money advice service and 
Citizens Advice and Rights Fife spent 
considerable time with me in my constituency 
office going through the measures in the bill and 
giving me useful examples of debt, debt 
counselling and what they have done for my 
constituents. That coloured my questions in the 
committee and my subsequent discussions with 
the minister and others. 

Legislation on these matters has not been 
revised substantively since 1985 and many 
provisions are out of date, to say the least. The 
law in England and Wales has been revised, so 
there was some pressure—particularly from 
business and financial institutions—for 
harmonisation, which will happen. 

As John Swinney said, the bill is about balance. 
Its primary purposes were to reduce the barriers to 
entrepreneurs restarting in business; to give 
creditors the ability to recover money that is owed 
to them; and to give debtors sufficient protection to 
prevent them from—as we heard—having mobile 
telephone calls at 4, 5, and 6 in the morning and 
10, 11 and 12 o’clock at night or being told when 
they are in hospital that someone does not believe 
them and that they should go and pay off their 
debts. That must not be allowed to continue. 
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It quickly became clear to the committee that, 
aside from the relatively few business 
bankruptcies that were under consideration, the 
major issue was consumer debt. We crystallised 
most of our thinking around the NINAs, who 
became LILAs—the no income, no asset debtors 
who are now low income, low asset debtors—
because they have the greatest difficulty and are 
least able to stand up for themselves. This 
morning, I heard that people could have recourse 
to the sheriff principal if they object to something, 
but that can happen only if someone has the time, 
the space and the ability to know that and to write 
the letter. 

I thank the minister for listening and for acting on 
the crystallisation of debt; the regulation of sheriff 
officers, messengers-at-arms and insolvency 
practitioners; changes to the debt arrangement 
scheme and the money advice service; and 
whether there should be land attachment 
regardless of status, which I believe cannot be 
taken out of the equation altogether. I congratulate 
the minister again on his considerable movement 
on the protection of the homes of people with 
lower incomes and lay representation in court, and 
on the work that has been done on credit unions. 

The bill is good and will do much for the poorest 
in our communities, who are the ones about whom 
we should be most concerned and who will benefit 
most from it. The bill will also help and support 
people whose individual debts may be small but 
whose cumulative debts may be large. They will 
gain some freedom.  

I commend the bill to the chamber and I hope 
that the Opposition parties will reconsider their 
position and vote with us. 

16:30 
Shiona Baird (North East Scotland) (Green): 

The consideration of the bill has been long and 
technical, and sincere thanks are due to the clerks 
to the Enterprise and Culture Committee for their 
exceptional dedication and patience in helping the 
members to understand the intricacies of that 
complicated process. They deserve thanks for all 
their hard work which, on some occasions, 
continued well into the night. Thanks must also go 
to Nicholas Grier, the committee’s adviser, for his 
patience, forbearance and skill in reducing some 
of the complexities of the bill to more 
understandable language. In addition, I echo 
Christine May’s thanks to the witnesses, who often 
brought things down to the basics of what the bill 
is about. 

Nevertheless, questions remain on the decision 
to allocate the bill to the Enterprise and Culture 
Committee. Early on, it became apparent that 
much of the evidence related to personal 

bankruptcy, not to businesses. Placing the bill with 
the Communities Committees, however, would 
perhaps have created difficulties in pressing 
ahead with the new diligence of land attachment. I 
am concerned that the new diligence may create 
homelessness faster than the Executive can 
reduce it. I sincerely hope that that will not be the 
case, but concerns remain. 

We must recognise the serious consequences of 
debt not only on the individual, but on the 
economy. With a total United Kingdom debt of 
£1.1 trillion, we patently do not have a securely 
based economy. However, that is for another 
debate. 

I am also concerned that the passing of the bill 
will not address the serious issues surrounding 
debt. There is no doubt that the bill makes 
improvements, but there are serious omissions, 
some of which I accept were beyond the remit of 
the bill. I was struck by the evidence that we took 
from someone with experience of the equivalent 
English legislation who argued that there is a 
growing culture of buy now, file later. I doubt that 
anyone would welcome such an irresponsible 
attitude in Scotland. 

That is where there is a huge gap in the remit of 
the bill. It fails to address financial education and 
advice or the part that irresponsible lending plays 
in encouraging debt. I welcome the concessions 
that are being made to the credit unions, but I urge 
greater Executive support in promoting the 
important part that credit unions play in providing 
safe and fair banking. A start could be made by 
dispelling the notion that credit unions are only for 
those who are on low incomes. They are open to 
all, regardless of income. Perhaps a more general 
use of credit unions would encourage the larger 
banks to review their excessive charges, which act 
as a deterrent to people on low incomes. 

Many of us received a briefing from the IFS 
School of Finance, which highlighted its personal 
finance management course that is being rolled 
out in some English schools. Whether or not that 
is the right scheme, the purpose must be 
applauded. Better understanding of how to plan 
and manage spending in relation to income is 
surely essential if we are to tackle the ever-
increasing misery of debt. 

The Green party is minded not to support the 
bill. However, I will make my decision after I have 
heard the minister’s concluding remarks. 

16:33 
Colin Fox (Lothians) (SSP): It is right that the 

debate should take place, given the galloping debt 
mountain—if, indeed, mountains can gallop—that 
is sweeping the country. It is necessary for us to 
consider, against that background, whether we are 
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striking the right balance between the rights of 
creditors to recover the money that is owed to 
them and the rights of debtors to be protected 
from unscrupulous creditors and to find an 
honourable way out of their difficulties. 

The problem, which other members have 
highlighted, is that although there are many good 
things in the bill, there is one huge minus. It is the 
risk, which other members have talked about, of 
land attachments leading to people being forced to 
sell their family homes to pay off debts of £3,000. 
That is a potentially draconian, fierce and 
unbalanced approach to managing the delicate 
relationship between creditors and debtors. 

One cannot help but compare today’s debate 
with the debate that the Parliament had in the 
previous session on the Abolition of Poindings and 
Warrant Sales Bill. At that time, the Parliament 
rightly rescinded the existing legislation because it 
felt that it was archaic, that it humiliated people 
and that, above all, it was utterly ineffective in 
recovering the debts that it sought to recover. It 
was designed to humiliate debtors and was 
therefore unacceptable to the people of Scotland 
and the Parliament, not least because there were 
and are far better ways of recovering debt. 

However, the Bankruptcy and Diligence etc 
(Scotland) Bill contains many worse provisions 
than those that were in the old poindings and 
warrant sales legislation. It raises the prospect of 
people losing their houses as a consequence of 
getting into debt. Under the hated poindings and 
warrant sales, a debtor faced having all their 
prized possessions taken out of their house and 
auctioned in public but, under the bill, people will 
face even greater misery when they and their 
possessions are taken outside and their house is 
auctioned in public. That could leave families 
homeless and, let us not forget, councils would 
consider them to be intentionally homeless and 
therefore requiring to be provided only with 
emergency accommodation. All that could happen 
to someone who has debts of just £3,000. 

The minister and the Parliament have heard 
evidence and received warnings from the Law 
Society of Scotland, and members have talked 
about the same evidence and warnings coming 
from right across civic Scotland. The Law Society 
said that once creditors hear how the land 
attachment provisions work, they will be queuing 
up to use land attachment as a first resort rather 
than a last resort, leaving behind the better 
means—lodging inhibitions against the sale of a 
house, arrestment of earnings and bank accounts, 
attachment of luxury goods and money 
enforcement orders—as they race towards land 
attachment as a way of getting their money back. 

The Deputy Presiding Officer: You should be 
finishing now, Mr Fox. 

Colin Fox: Indeed, Presiding Officer.  

As many other members have mentioned, civic 
Scotland is up in arms about the bill. It threatens to 
undo much of the good that the Parliament has 
done on homelessness and, for those reasons, the 
Scottish Socialist Party will not support it at 5 
o’clock. 

16:37 
Tommy Sheridan (Glasgow) (Sol): The bill 

reminds me of one of those old good news, bad 
news stories about a patient in hospital who asks 
to be given the bad news first. He is informed that 
he has lost his legs, but the good news is that his 
neighbour in the next bed has left him a lovely pair 
of slippers. 

Any good that might be in the bill is completely 
eclipsed by the almighty negative prospect of the 
new diligence, which is uncalled for, 
unresearched, and not backed up by any 
evidence. Frankly, it is an illustration of bad law in 
the making that amendments are accepted at the 
last minute to provide for the Executive to review 
the legislation over a two-year period. If the 
minister and the Executive were confident about 
the bill, if there were any evidence for the need for 
the bill, or if any research had been done that 
backed up the new diligence, why would it be 
necessary to rush through an amendment to 
review the legislation? 

Allan Wilson: Does the member agree that the 
review will have one of two outcomes? Either it will 
prove his case or it will prove mine. I am confident 
that the review will prove my case and I predict 
that, at the conclusion of the review, land 
attachment will have had little or no impact on 
levels of homelessness. As the member knows, 
homelessness is caused by a wide and complex 
multiplicity of reasons and not by land attachment. 

Tommy Sheridan: That is one of the longer 
interventions that I have had in the Parliament, 
which perhaps reflects the weakness of the 
minister’s argument. The minister says that he is 
confident about his review. Is he not listening to 
what civic Scotland is telling him or to what 
members have said during the debate? To review 
the number of land attachments that result in loss 
of homes is not going to be the story that we will 
have to worry about. It is the misery that will be 
caused in between times that we are worried 
about—the families who, for a debt of £3,001, find 
themselves threatened with losing their house 
and, to avoid that, go deeper into debt. The misery 
will pile up but, in two years, the minister will be 
able to say, “There have not been that many land 
attachments, so we must be right.” 

The point that I made was that the same 
argument was used in relation to warrant sales. 
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“Don’t worry about warrant sales,” we were told. 
“Don’t change warrant sales. There are hardly any 
warrant sales.” Of course there were hardly any 
warrant sales. In the last year for which records 
were held, there were only 500 warrant sales, so 
people asked why we should bother to abolish 
them if they were not being used. The point was 
that there were 23,000 threats of warrant sales, 
which led to people getting further and further into 
debt via the poinding process.  

It is from that point of view that the bill is not 
good legislation. It is a poverty of argument to say 
that what is proposed is better than bankruptcy. 
That is a bit like saying, “If you think the electric 
chair is bad, why don’t you try hanging?” What the 
Executive should be doing is introducing more 
protection from creditors and from bankruptcy, not 
introducing a new, unwanted and dangerous 
diligence. The bill should be rejected on that basis.  

16:40 
Mr Jim Wallace (Orkney) (LD): The bill has 204 

sections and six schedules, and it goes back a 
considerable way. It is a bill that my party will 
certainly support, because its features are worthy 
of support.  

On bankruptcy, I do not accept the view that the 
bill will not have some contribution to make in 
improving the enterprise culture. No one has ever 
pretended that it is the be-all and end-all, but we 
live in a society whose culture is that we fear two 
things: success and failure. The bill tries to 
destigmatise what has so often gone hand in hand 
with bankruptcy. I recall meeting two young 
businessmen in the west of Scotland who were 
finding it difficult to raise funds because their 
father had gone bankrupt some 20 years earlier. 
That is the sort of thing that we want to get away 
from and the bill can make a contribution to that. 
Of course, there is a proper balance of 
considerations, not only for creditors but for the 
interests of our wider society, because people 
should not use bankruptcy as a means of 
cheating, and creditors must still have a 
reasonable expectation of being able to get some 
settlement for their debts.  

I turn to diligence. In the policy memorandum to 
the bill, there is a quotation from Lord Stair, the 
Scottish lawyer who said in 1681: 

“Decrees would be of no effect, but as bees without 
stings, if the law did not fix the kinds and forms of the 
executions thereof”. 

It is important to recognise that, when we are 
dealing with diligence, we are dealing with things 
that can, by their very nature, be painful. The bill 
tries to ensure that the response to debt is an 
appropriate one. There should be no place to hide 
for those who can pay but simply will not pay. For 

those who could pay, but who may need some 
time or some support to do so, the bill builds on 
the Debt Arrangement and Attachment (Scotland) 
Act 2002 to provide ways in which there can be 
flexibility in paying off and properly managing debt. 
For those who cannot pay, the bill ensures that 
there will be ways in which they can clear their feet 
and get a chance to start again. It helps them to 
find a humane way out.  

I have listened to the opinion, reflected in many 
of the speeches in the debate, that the key issue is 
debt attachment, particularly in relation to 
dwelling-houses. That is an issue that has 
exercised members in all parts of the chamber, 
and ministers too. However, I have not heard 
anyone who is opposed to the proposal—with the 
possible exception of Tommy Sheridan, who said 
in his final comments that if there is a problem with 
bankruptcy, we must do something about that 
too—say what they would do to deal with 
sequestration and bankruptcy. Scotland cannot 
become a country where debt paying is a 
voluntary activity, as that would do no good for 
anti-poverty strategies or for attempts to create 
prosperity. 

Not much imagination is required to predict that 
if the Executive had said from the outset that it 
would give complete protection to dwelling-
houses, three or four years from now, as 
sequestrations rose and were used to put 
pressure on people to pay their debts, we would 
be told that the Parliament had sleepwalked into 
sequestration. We know full well where those 
criticisms would have come from. It is not easy to 
strike the necessary balances, but I believe that 
serious efforts have been made, improved by 
some of the amendments that have been agreed 
to today. As Allan Wilson has said, the fact that we 
will have a review of the legislation provides an 
opportunity for the case to be tested.  

I note that the schedule to the bill shows that we 
are abolishing an act from 1584, as well as the 
Ejection Caution Act 1594. Indeed, the bill repeals 
eight acts of the old Scottish Parliament. I wonder 
what will happen in 2428 and how many 
provisions of the bill will exist then. In trying to 
address the issues of 2006, the bill represents a 
substantial piece of legislation. I offer my 
congratulations to the minister, the committee and 
all who have been involved in producing it. 

16:45 
David McLetchie (Edinburgh Pentlands) 

(Con): As several members have said, the reform 
of our bankruptcy laws is about striking a balance 
between, on one hand, a desire to promote an 
entrepreneurial culture in Scotland to tick another 
box in the Executive’s top priority of growing the 
economy that we are constantly told about and, on 
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the other hand, dealing with the rising level of 
personal and consumer debt. In adjudging the bill, 
I think that it is fair to inquire which the bigger 
problem is. I am in no doubt that the bigger of the 
two problems is the level of personal debt and 
insolvencies. The level of personal insolvencies in 
Scotland is four times what it was in 1997, and the 
same growth is reflected in the arrestments of 
bank accounts and wages for private debts. The 
number of arrestments of bank accounts and 
wages that are required to enforce payment of 
council tax is no less than 237,000. 

Indeed, it is worth reflecting that the law of 
diligence in all its forms is in many respects about 
enforcing payment of the taxes that we need to 
run our public services. We should be careful to 
avoid a situation in which paying tax as a debt 
becomes voluntary, because that would only put a 
greater strain on public services and a greater 
burden on responsible taxpayers who pay their 
share. 

Tommy Sheridan: I am sorry, but I cannot 
resist it. Does that mean that Mr McLetchie will 
join me in condemning those who set up their 
affairs in offshore accounts to avoid paying 
taxation, many of whom are major donors to the 
Tory party? 

David McLetchie: Every man is entitled to 
organise his affairs in accordance with the law of 
the land. That is true for supporters of my party as 
it is for supporters of Mr Sheridan’s party. Perhaps 
he should ask some of his film star friends about 
tax avoidance and tax mitigation in that industry. 

The minister deserves credit for listening to the 
arguments on some of the amendments that have 
been debated today, particularly on the vexed 
issue of land attachment. It is a new diligence, but 
we must bear in mind that the alternative would be 
the process of sequestration, for which there is no 
protection for the debtor’s home. People would go 
straight to the process of sequestration without the 
land attachment alternative, and we would not 
want to encourage that outcome. 

Although the minister deserves credit for those 
amendments, he deserves no credit at all for 
failing to take account of the wider picture on 
protected trust deeds. He said that he was dealing 
with the big picture of diligence and the 
management of debt in Scotland, but the picture 
has a couple of reels missing, at both the start and 
the end. 

Ultimately, the bill goes in the wrong direction. It 
encourages people to avoid payment of their debts 
and runs counter to the process of debt 
arrangement schemes that arose from the 
legislation that came out of the working group on a 
replacement for poinding and warrant sale, which 
Jim Wallace set up and on which I was pleased to 

serve during the first session. That legislation was 
designed to encourage people to pay their debts; 
on balance, this bill encourages people to avoid 
them. For that reason, the Conservatives will not 
support the bill. 

16:49 
Tricia Marwick (Mid Scotland and Fife) (SNP): 

Citizens Advice Scotland gave us a stage 3 
briefing, the first line of which says: 

“Without exemption of the primary dwelling house, land 
attachment will be a significant step backwards in 
modernising diligence.” 

That is why the Scottish National Party will vote 
against the bill tonight. The arguments were 
rehearsed earlier, but the minister should be left in 
no doubt about the widespread anger and concern 
that the measures will bring. 

The minister asserted earlier that he is not 
wicked or immoral. He may not be, but setting up 
a system whereby somebody’s home can be 
forcibly sold for a debt of £3,000 is both wicked 
and immoral. Land attachment will not be the 
diligence of last resort; it will be the diligence of 
first resort.  

Yesterday, the Executive performed a U-turn on 
the St Andrew’s Day Bank Holiday (Scotland) Bill. 
I recognise that the Executive is not programmed 
for any more than one U-turn in a four-year period. 
Personally, I would have traded yesterday’s U-turn 
for a U-turn today. The minister may bluster all he 
wants, and Labour members may be in denial, but 
the impact of the Bankruptcy and Diligence etc 
(Scotland) Bill will be felt in communities that the 
minister knows well the length and breadth of 
Scotland. 

The Parliament removed the threat that 
poindings and warrant sales held over people, yet 
the Executive is hellbent on replacing that threat 
with another, which would arguably have a greater 
impact. It will drive people to borrow at even 
higher rates of interest and will cause even more 
indebtedness. 

I am indebted to Citizens Advice Scotland for 
making the point that land attachments are a far 
more coercive measure than poindings and 
warrant sales, as they involve the ultimate loss of 
a debtor’s home. The Government has forced 
young families to buy a home rather than rent, 
because there are no affordable houses to rent. 
Often, they have to buy at prices that they cannot 
afford. Now the Government is prepared to allow 
homes to be sold from under those families if they 
run up a debt of £3,000.  

It is in the area of homelessness that the bill’s 
impact will be felt most. The Executive has rightly 
received praise for its homelessness policy, but 
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the bill comes in marked contrast. It could, and I 
believe will, create homelessness. It is draconian. I 
urge members of the Executive parties to think 
again and, even at this late stage, to perform the 
U-turn that the minister opposes and vote against 
the bill. 

Mr Wallace: Will Tricia Marwick answer the 
question that I posed? What is the answer to the 
problem that we would have if we went down the 
road that she proposes in respect of debt 
attachment, whereby a person could be 
immediately sequestrated without any protection 
whatever with regard to their home? 

Tricia Marwick: The ministers have put forward 
their bill to do certain things, which they claim it 
will do, but the difficulty is that they have not 
listened to the evidence from Citizens Advice 
Scotland, money advice centres and the like. It is 
clear that any Executive that introduces legislation 
in this area of law would have to listen very 
carefully to what is said by organisations in that 
sector. It would have to strike the right balance 
between the creditor and the debtor. The bill 
patently fails to do that.  

I urge members of the Executive parties to think 
again and vote against the bill at 5 o’clock. It 
deserves no better. 

16:53 
Allan Wilson: The Official Report will record 

that, in all Tricia Marwick had to say, there was no 
answer to the question that was posed by Jim 
Wallace. There remains no answer and there is 
complete silence from the Scottish National Party 
on how that circle might be squared. 

I said this morning that the Bankruptcy and 
Diligence etc (Scotland) Bill, if it is passed today, 
will set out a framework that will last a generation. 
I believe that it will help to create the conditions for 
the future prosperity of our country and that it 
strikes a new and better balance between the 
interests of creditors and debtors, about whom so 
much has been said today. The bill will show how 
we in the Parliament are working to make 
Scotland a better place in which to live and in 
which to do business. Dare I say it, the changes 
that were made today make the bill even better—
contrary to what The Herald might think.  

There will be research. Tommy Sheridan said 
that there is a lack of empirical evidence to 
support our contentions. I do not accept that, but 
we will get information from the courts. The facts 
and figures— 

Tommy Sheridan: Will the minister take a short 
intervention? 

Allan Wilson: I have taken four or five 
interventions from Tommy Sheridan today already, 
so I— 

Tommy Sheridan: Just a short intervention. 
Where is the— 

The Deputy Presiding Officer (Murray Tosh): 
Order.  

Allan Wilson: I was referring to the facts and 
figures for how many attachments, sale orders and 
reports of sale involve homes. We will talk to 
stakeholders, such as local authorities, banks, 
debt workers and lawyers, who will tell us how 
land attachment is used—and how it is perceived, 
which is just as important. We will instruct 
professional researchers, although first we will 
need to get the facts and figures and talk to 
stakeholders in order to proceed with the project. It 
might not be possible to do that within 15 months, 
but I do not think that that is a problem, because 
the evaluation will not stop there. We will keep the 
diligence under review to ensure that it strikes the 
right balance, and we will exempt homes if that is 
the right thing to do. 

I pay tribute to the Subordinate Legislation 
Committee, the Finance Committee, the Scottish 
Law Commission and everyone else involved—
particularly the Enterprise and Culture 
Committee—for their support on the bill. 

As I said, I am confident of the bill’s success. I 
believe that it strikes the right balance between 
creditors and debtors and will, if we agree to pass 
it, make a positive difference. It will deliver a new 
and better-integrated system of debt management 
and debt relief. That will be good for everyone. 
The bill will help people to restart after bankruptcy. 
It will offer better protection for the public against 
those who try to abuse the system, and it will 
modernise floating charges and help business to 
borrow wisely. It will also give us a modern, 
properly regulated enforcement profession. The 
new civil enforcement commission will assist in 
that process. 

I believe that the new focus on helping credit 
unions to help their customers is important. We 
will work with them to understand their problems. 
We will also consult in the first part of next year on 
how the trust deed regulations can help deserving 
customers to get support from credit unions, which 
work with the financially excluded and give them 
access to credit and goods and services that, 
because of their low income, they would not 
otherwise be able to access. 

We will work with the enforcement profession to 
ensure that the new commission does its job well 
and effectively. In that way, we will ensure that the 
public interest is protected. 
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I was interested in two comments that were 
made during the debate. Murdo Fraser compared 
the Scottish and English situations. In fact, in 
2005-06 Scottish sequestrations went up by 54 
per cent. As he is probably well aware, the 
increase in England was half that figure. More 
creditors are bankrupting people in Scotland. 

I gave the Parliament the benefit of the figures in 
percentage terms earlier in the debate, but I will 
now outline the cost in human terms of the 
increase in creditor-led sequestration. The figure 
has gone from 5,480 to 8,707 since 2004. If we 
strip away the political rhetoric of the Scottish 
National Party, those figures represent real people 
whose homes, goods and chattels have been 
stripped from them. Where were the moral 
crusaders when that was going on? They were 
nowhere. 

This Executive has increased the £1,500 limit 
and introduced new debtor protection so that no 
income, no asset clients have access to debt 
relief. This Executive has amended the debt 
arrangement scheme to ensure that the debt 
crystallises so that debtors do not have new and 
punitive interest rate charges imposed upon them. 
This Executive also proposes to introduce debt 
relief into that process. 

I was struck by the comparison with the figure of 
500 warrant sales, because the figure that I have 
just given for creditor-led sequestrations is not 
twice but 17 times that number, which is far too 
many. If there is even one less creditor-led 
sequestration as a consequence of what we have 
done, that will be one less person who loses their 
home, their goods and their chattels. The bill 
would be worthwhile if only because that one 
person benefited consequentially. 

The bill sweeps away a range of old, unfair 
diligences and replaces them with new ones that 
provide much better protections in respect of the 
could pays and the can’t pays. The bill is focused 
on precisely the right people. More people are 
struggling with debt and more people are losing 
their homes, their goods and their chattels as a 
consequence of the current legislation. The bill 
makes the situation better for those people. It 
provides additional debtor protections and strikes 
the right balance between creditors and debtors. I 
urge members to support it. 
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Decision Time

17:00 
The Deputy Presiding Officer (Murray Tosh): 

There are two questions to be put as a result of 
today’s business. The first question is, that motion 
S2M-5044, in the name of Allan Wilson, that the 
Parliament agrees that the Bankruptcy and 
Diligence etc (Scotland) Bill be passed, be agreed 
to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  

Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

AGAINST

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (Ind)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Petrie, Dave (Highlands and Islands) (Con)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 64, Against 50, Abstentions 0. 

Motion agreed to.
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That the Parliament agrees that the Bankruptcy and 
Diligence etc. (Scotland) Bill be passed. 
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Bankruptcy and Diligence etc. (Scotland) Bill 1
Part 1—Bankruptcy 

SP Bill 50B Session 2 (2006) 

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering. 

Bankruptcy and Diligence etc. (Scotland) Bill
[AS PASSED] 

An Act of the Scottish Parliament to amend the law of sequestration and personal insolvency; to 
amend the law about floating charges; to establish a Scottish Civil Enforcement Commission and 
replace officers of court with judicial officers; to amend the law of diligence; and for connected 
purposes. 

PART 15

BANKRUPTCY

Duration of bankruptcy 

1 Discharge of debtor 
(1) Section 54 of the Bankruptcy (Scotland) Act 1985 (c.66) (in this Act, the “1985 Act”) 

(automatic discharge of debtor) is amended as follows. 10

(2) In subsection (1), for the words “3 years” substitute “1 year”. 

(3) In subsection (3), the words “2 years and” are repealed. 

(4) The heading to that section becomes “Automatic discharge of debtor”. 

Bankruptcy restrictions orders and undertakings 

2 Bankruptcy restrictions orders and undertakings 15

(1) After section 56 of the 1985 Act, insert— 

“Bankruptcy restrictions orders and undertakings

56A Bankruptcy restrictions order 
(1) Where sequestration of a living debtor’s estate is awarded, an order (known as 

a “bankruptcy restrictions order”) in respect of the debtor may be made by the 20
sheriff.

(2) An order may be made only on the application of the Accountant in 
Bankruptcy. 
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56B Grounds for making order 
(1) The sheriff shall grant an application for a bankruptcy restrictions order if he 

thinks it appropriate having regard to the conduct of the debtor (whether before 
or after the date of sequestration). 

(2) The sheriff shall, in particular, take into account any of the following kinds of 5
behaviour on the part of the debtor— 

(a) failing to keep records which account for a loss of property by the 
debtor, or by a business carried on by him, where the loss occurred in the 
period beginning 2 years before the date of presentation of the petition 
for sequestration or, as the case may be, the date the debtor application 10
was made and ending with the date of the application for a bankruptcy 
restrictions order; 

(b) failing to produce records of that kind on demand by— 

(i) the Accountant in Bankruptcy; 

(ii) the interim trustee; or 15

(iii) the trustee; 

(c) making a gratuitous alienation or any other alienation for no 
consideration or for no adequate consideration which a creditor has, 
under any rule of law, right to challenge; 

(d) creating an unfair preference or any other preference which a creditor 20
has, under any rule of law, right to challenge; 

(e) making an excessive pension contribution; 

(f) failing to supply goods or services which were wholly or partly paid for 
which gave rise to a claim submitted by a creditor under section 22 or 48 
of this Act; 25

(g) trading at a time before the date of sequestration when the debtor knew 
or ought to have known that he was to be unable to meet his debts; 

(h) incurring, before the date of sequestration, a debt which the debtor had 
no reasonable expectation of being able to pay; 

(j) failing to account satisfactorily to— 30

(i) the sheriff; 

(ii) the Accountant in Bankruptcy; 

(iii) the interim trustee; or  

(iv) the trustee, 

 for a loss of property or for an insufficiency of property to meet his 35
debts;

(k) carrying on any gambling, speculation or extravagance which may have 
materially contributed to or increased the extent of his debts or which 
took place between the date of presentation of the petition for 
sequestration or, as the case may be, the date the debtor application was 40
made and the date on which sequestration is awarded; 
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(l) neglect of business affairs of a kind which may have materially 
contributed to or increased the extent of his debts; 

(m) fraud or breach of trust;  

(n) failing to co-operate with— 

(i) the Accountant in Bankruptcy; 5

(ii) the interim trustee; or 

(iii) the trustee. 

(3) The sheriff shall also, in particular, consider whether the debtor–– 

(a) has previously been sequestrated; and 

(b) remained undischarged from that sequestration at any time during the 10
period of 5 years ending with the date of the sequestration to which the 
application relates. 

(4) For the purposes of subsection (2) above— 

 “excessive pension contribution” shall be construed in accordance with 
section 36A of this Act; and 15

 “gratuitous alienation” means an alienation challengeable under section 
34(1) of this Act. 

56C Application of section 67(9) 
(1) Where the sheriff thinks it appropriate, the sheriff may specify in the 

bankruptcy restrictions order that subsection (9) of section 67 of this Act shall 20
apply to the debtor during the period he is subject to the order as if he were a 
debtor within the meaning of subsection (10)(a) of that section. 

(2) For the purposes of subsection (1) above, section 67(10) of this Act shall have 
effect as if, for paragraph (c) of that subsection, there were substituted— 

“(c) the relevant information about the status of the debtor is the 25
information that— 

(i) he is subject to a bankruptcy restrictions order; or 

(ii) where his estate has been sequestrated and he has not 
been discharged, that fact.”. 

56D Timing of application for order 30

(1) An application for a bankruptcy restrictions order must be made, subject to 
subsection (2) below, within the period beginning with the date of 
sequestration and ending with the date on which the debtor’s discharge 
becomes effective. 

(2) An application may be made after the end of the period referred to in 35
subsection (1) above only with the permission of the sheriff. 

56E Duration of order and application for annulment 
(1) A bankruptcy restrictions order— 

(a) shall come into force when it is made; and 

695



4 Bankruptcy and Diligence etc. (Scotland) Bill 
Part 1—Bankruptcy 

(b) shall cease to have effect at the end of the date specified in the order. 

(2) The date specified in a bankruptcy restrictions order under subsection (1)(b) 
above must not be— 

(a) before the end of the period of 2 years beginning with the date on which 
the order is made; or 5

(b) after the end of the period of 15 years beginning with that date. 

(3) On an application by the debtor the sheriff may— 

(a) annul a bankruptcy restrictions order; or 

(b) vary such an order, including providing for such an order to cease to 
have effect at the end of a date earlier than the date specified in the order 10
under subsection (1)(b) above. 

56F Interim bankruptcy restrictions order 
(1) This section applies at any time between— 

(a) the making of an application for a bankruptcy restrictions order; and 

(b) the determination of the application. 15

(2) The sheriff may make an interim bankruptcy restrictions order if he thinks 
that—

(a) there are prima facie grounds to suggest that the application for the 
bankruptcy restrictions order will be successful; and 

(b) it is in the public interest to make an interim order. 20

(3) An interim order may be made only on the application of the Accountant in 
Bankruptcy. 

(4) An interim order— 

(a) shall have the same effect as a bankruptcy restrictions order; and  

(b) shall come into force when it is made. 25

(5) An interim order shall cease to have effect— 

(a) on the determination of the application for the bankruptcy restrictions 
order;

(b) on the acceptance of a bankruptcy restrictions undertaking made by the 
debtor; or 30

(c) if the sheriff discharges the interim order on the application of the 
Accountant in Bankruptcy or of the debtor. 

(6) Where a bankruptcy restrictions order is made in respect of a debtor who is 
subject to an interim order, section 56E(2) of this Act shall have effect in 
relation to the bankruptcy restrictions order as if the reference to the date on 35
which the order is made were a reference to the date on which the interim order 
was made. 
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56G Bankruptcy restrictions undertaking 
(1) A living debtor who is not subject to a bankruptcy restrictions order may offer 

an undertaking (known as a “bankruptcy restrictions undertaking”) to the 
Accountant in Bankruptcy. 

(2) In determining whether to accept a bankruptcy restrictions undertaking, the 5
Accountant in Bankruptcy shall have regard to the matters specified in section 
56B(2) and (3) of this Act. 

(4) A bankruptcy restrictions undertaking— 

(a) shall take effect on being accepted by the Accountant in Bankruptcy; and 

(b) shall cease to have effect at the end of the date specified in the 10
undertaking. 

(5) The date specified under subsection (4)(b) above must not be— 

(a) before the end of the period of 2 years beginning with the date on which 
the undertaking is accepted; or 

(b) after the end of the period of 15 years beginning with that date. 15

(6) On an application by the debtor the sheriff may— 

(a) annul a bankruptcy restrictions undertaking; or 

(b) vary such an undertaking, including providing for a bankruptcy 
restrictions undertaking to cease to have effect at the end of a date earlier 
than the date specified in the undertaking under subsection (4)(b) above. 20

56GA Bankruptcy restrictions undertakings: application of section 67(9)
(1) A debtor may, with the agreement of the Accountant in Bankruptcy, specify in 

a bankruptcy restrictions undertaking that subsection (9) of section 67 of this 
Act shall apply to the debtor during the period the undertaking has effect as if 
he were a debtor within the meaning of subsection (10)(a) of that section. 25

(2) For the purposes of subsection (1) above, section 67(10) of this Act shall have 
effect as if, for paragraph (c) of that subsection, there were substituted— 

“(c) the relevant information about the status of the debtor is the 
information that— 

(i) he is subject to a bankruptcy restrictions undertaking; or 30

(ii) where his estate has been sequestrated and he has not 
been discharged, that fact.”. 

56H Effect of recall of sequestration 
(1) Where an award of sequestration of a debtor’s estate is recalled under section 

17(1) of this Act— 35

(a) the sheriff may annul any bankruptcy restrictions order, interim 
bankruptcy restrictions order or bankruptcy restrictions undertaking 
which is in force in respect of the debtor; 

(b) no new bankruptcy restrictions order or interim order may be made in 
respect of the debtor; and 40
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(c) no new bankruptcy restrictions undertaking by the debtor may be 
accepted.

(2) Where the sheriff refuses to annul a bankruptcy restrictions order, interim 
bankruptcy restrictions order or bankruptcy restrictions undertaking under 
subsection (1)(a) above the debtor may, no later than 28 days after the date on 5
which the award of sequestration is recalled, appeal to the sheriff principal 
against such a refusal. 

(3) The decision of the sheriff principal on an appeal under subsection (2) above is 
final.

56J Effect of discharge on approval of offer of composition 10

(1) This section applies where a certificate of discharge is granted under paragraph 
11(1) of Schedule 4 to this Act discharging a debtor. 

(2) Subject to sections 56E(3)(a), 56F(5)(c) and 56G(6)(a) of this Act, the debtor 
shall remain subject to any bankruptcy restrictions order, interim bankruptcy 
restrictions order or bankruptcy restrictions undertaking which is in force in 15
respect of him. 

(3) The sheriff may make a bankruptcy restrictions order in relation to the debtor 
on an application made before the discharge. 

(4) The Accountant in Bankruptcy may accept a bankruptcy restrictions 
undertaking offered before the discharge. 20

(5) No application for a bankruptcy restrictions order or interim order may be 
made in respect of the debtor.”. 

(2) In section 1A(1)(b) of that Act (duty of the Accountant in Bankruptcy to maintain 
register of insolvencies), after sub-paragraph (ii) insert— 

“(iia) bankruptcy restrictions orders, interim bankruptcy restrictions 25
orders and bankruptcy restrictions undertakings;”. 

Effect of bankruptcy restrictions orders and undertakings 

3 Disqualification from being appointed as receiver 
(1) Section 51 of the Insolvency Act 1986 (c.45) (appointment of receiver) is amended as 

follows.30

(2) In subsection (3), after paragraph (b), insert— 

“(ba) a person subject to a bankruptcy restrictions order;”. 

(3) In subsection (5), after “bankrupt” insert “or a person subject to a bankruptcy 
restrictions order”. 

(4) In subsection (6), after “receivers” insert “; and 35

 “bankruptcy restrictions order” means— 

(a) a bankruptcy restrictions order made under section 56A of the 
Bankruptcy (Scotland) Act 1985 (c.66); 

(b) a bankruptcy restrictions undertaking entered into under section 
56G of that Act; 40

698



Bankruptcy and Diligence etc. (Scotland) Bill 7
Part 1—Bankruptcy 

(c) a bankruptcy restrictions order made under paragraph 1 of 
Schedule 4A to this Act; or 

(d) a bankruptcy restrictions undertaking entered into under paragraph 
7 of that Schedule.”. 

4 Disqualification for nomination, election and holding office as member of local 5
authority
In section 31 of the Local Government (Scotland) Act 1973 (c.65) (disqualifications for 
nomination, election and holding office as member of local authority)— 

(a) after subsection (1)(b), insert— 

“(ba) he is subject to a bankruptcy restrictions order;”; and 10

(b) after subsection (3A), insert— 

“(3B) In subsection (1)(ba) above, “bankruptcy restrictions order” means— 

(a) a bankruptcy restrictions order made under section 56A of the 
Bankruptcy (Scotland) Act 1985; 

(b) a bankruptcy restrictions undertaking entered into under section 56G of 15
that Act; 

(c) a bankruptcy restrictions order made under paragraph 1 of Schedule 4A 
to the Insolvency Act 1986 (c.45); or 

(d) a bankruptcy restrictions undertaking entered into under paragraph 7 of 
that Schedule.”. 20

5 Orders relating to disqualification 
After section 71A of the 1985 Act, insert— 

“71B Disqualification provisions: power to make orders

(1) The Scottish Ministers may make an order under this section in relation to a 
disqualification provision. 25

(2) A “disqualification provision” is a provision made by or under any enactment 
which disqualifies (whether permanently or temporarily and whether 
absolutely or conditionally) a relevant debtor or a class of relevant debtors 
from— 

(a) being elected or appointed to an office or position; 30

(b) holding an office or position; or 

(c) becoming or remaining a member of a body or group. 

(3) In subsection (2) above, the reference to a provision which disqualifies a 
person conditionally includes a reference to a provision which enables him to 
be dismissed. 35

(4) An order under subsection (1) above may repeal or revoke the disqualification 
provision.

(5) An order under subsection (1) above may amend, or modify the effect of, the 
disqualification provision— 
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(a) so as to reduce the class of relevant debtors to whom the disqualification 
provision applies; 

(b) so as to extend the disqualification provision to some or all individuals 
who are subject to a bankruptcy restrictions order; 

(c) so that the disqualification provision applies only to some or all 5
individuals who are subject to a bankruptcy restrictions order; 

(d) so as to make the application of the disqualification provision wholly or 
partly subject to the discretion of a specified person, body or group. 

(6) An order by virtue of subsection (5)(d) above may provide for a discretion to 
be subject to–– 10

(a) the approval of a specified person or body; 

(b) appeal to a specified person, body, court or tribunal. 

(7) The Scottish Ministers may be specified for the purposes of subsection (5)(d) 
or (6)(a) or (b) above. 

(8) In this section— 15

 “bankruptcy restrictions order” includes— 

(a) a bankruptcy restrictions undertaking; 

(b) a bankruptcy restrictions order made under paragraph 1 of 
Schedule 4A to the Insolvency Act 1986 (c.45); and 

(c) a bankruptcy restrictions undertaking entered into under paragraph 20
7 of that Schedule; 

 “relevant debtor” means a debtor— 

(a) whose estate has been sequestrated;  

(b) who has granted (or on whose behalf there has been granted) a 
trust deed; 25

(c) who has been adjudged bankrupt by a court in England and Wales 
or in Northern Ireland; or 

(d) who, in England and Wales or in Northern Ireland, has made an 
agreement with his creditors for a composition in satisfaction of 
his debts or a scheme of arrangement of his affairs or for some 30
other kind of settlement or arrangement. 

(9) An order under this section— 

(a) may make provision generally or for a specified purpose only; 

(b) may make different provision for different purposes; and 

(c) may make transitional, consequential or incidental provision. 35

(10) An order under this section— 

(a) shall be made by statutory instrument; and 

(b) shall not be made unless a draft has been laid before and approved by a 
resolution of the Scottish Parliament.”. 
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The trustee in the sequestration 

6 Amalgamation of offices of interim trustee and permanent trustee 
(1) In section 2 of the 1985 Act (appointment and functions of interim trustee)— 

(a) after subsection (2), insert— 

“(2A) Where the sheriff awards sequestration of the debtor’s estate and an interim 5
trustee has been appointed in pursuance of subsection (5) below, the sheriff 
may appoint— 

(a) the interim trustee; or 

(b) subject to subsection (2B) below, such other person as may be nominated 
by the petitioner,  10

 to be the trustee in the sequestration. 

(2B) A person nominated under subsection (2A)(b) above may be appointed to be 
the trustee in the sequestration only if— 

(a) it appears to the sheriff that the person satisfies the conditions mentioned 
in subsection (3) below; and 15

(b) a copy of the undertaking mentioned in subsection (3)(c) below has been 
lodged with the sheriff. 

(2C) Where the sheriff does not appoint a person to be trustee in pursuance of 
subsection (2A) above, the sheriff shall appoint the Accountant in Bankruptcy 
to be the trustee in the sequestration.”; 20

(b) after subsection (6), insert— 

“(6A) The interim trustee’s general function shall be to safeguard the debtor’s estate 
pending the determination of the petition for sequestration. 

(6B) Whether or not the interim trustee is still acting in the sequestration, the interim 
trustee shall supply the Accountant in Bankruptcy with such information as the 25
Accountant in Bankruptcy considers necessary to enable him to discharge his 
functions under this Act.”; and 

(c) the heading to that section becomes “Appointment and functions of the trustee in 
the sequestration”. 

(2) The heading to section 3 of that Act becomes “Functions of the trustee”. 30

(3) Unless the context otherwise requires, any reference in any enactment to— 

(a) an “interim trustee”; or 

(b) a “permanent trustee”, 

is to be construed as a reference to a trustee in the sequestration. 

7 Repeal of trustee’s residence requirement 35

(1) In section 2(3) of the 1985 Act (conditions to be met by interim trustee), paragraph (a) is 
repealed.

(2) In section 24(2) of that Act (eligibility for election as permanent trustee), paragraph (d) 
is repealed. 
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8 Duties of trustee 
(1) In section 3 of the 1985 Act (functions of permanent trustee)— 

(a) after subsection (3), insert— 

“(3A) If the trustee has reasonable grounds to believe that any behaviour on the part 
of the debtor is of a kind that would result in a sheriff granting, under section 5
56B(1) of this Act, an application for a bankruptcy restrictions order, he shall 
report the matter to the Accountant in Bankruptcy.”; 

(b) in subsection (4), after “(3)” insert “or (3A)”; 

(c) in subsection (5), for “subsection (3)” substitute “subsections (3) and (3A)”; and  

(d) after subsection (7), insert–– 10

“(8) The trustee shall comply with the requirements of subsections (1)(a) to (d) and 
(2) above only in so far as, in his view, it would be of financial benefit to the 
estate of the debtor and in the interests of the creditors to do so.”. 

(2) In section 39 of that Act (management and realisation of estate), after subsection (8), 
insert—15

“(9) The trustee— 

(a) shall comply with the requirements of subsection (4) of this section; and 

(b) may do anything permitted by this section, 

 only in so far as, in his view, it would be of financial benefit to the estate of the 
debtor and in the interests of the creditors to do so.”. 20

(3) In section 49 of that Act (adjudication of claims), after subsection (2), insert— 

“(2A) On accepting or rejecting, under subsection (2) above, every claim submitted 
or deemed to have been re-submitted, the trustee shall, as soon as is reasonably 
practicable, send a list of every claim so accepted or rejected (including the 
amount of each claim and whether he has accepted or rejected it) to— 25

(a) the debtor; and 

(b) every creditor known to the trustee.”. 

9 Grounds for resignation or removal of trustee 
(1) In section 13 of the 1985 Act (resignation, removal etc. of interim trustee)— 

(a) in subsection (2)(a)— 30

(i) for “(whether” substitute “for any reason mentioned in subsection (2A) 
below or”;

(ii) for “a” substitute “any other”; and 

(iii) the words “or from any other cause whatsoever)” are repealed; and  

(b) after subsection (2), insert— 35

“(2A) The reasons referred to in subsection (2)(a) above are that the interim trustee— 

(a) is incapable within the meaning of section 1(6) of the Adults with 
Incapacity (Scotland) Act 2000 (asp 4); or 
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(b) has some other incapacity by virtue of which he is unable to act as 
interim trustee.”. 

(2) In section 28 of that Act (resignation and death of permanent trustee), in subsection (1), 
for the words from “either” to “he” substitute “the trustee— 

(a) is unable to act (whether by, under or by virtue of a provision of this Act 5
or from any other cause whatsoever); or 

(b) has so conducted himself that he should no longer continue to act, 

 the Accountant in Bankruptcy”. 

10 Termination of interim trustee’s functions 
After section 13 of the 1985 Act, insert— 10

“13A Termination of interim trustee’s functions where not appointed as trustee

(1) This section applies where an interim trustee (not being the Accountant in 
Bankruptcy) is appointed under section 2(5) of this Act and the sheriff— 

(a) awards sequestration and appoints another person as trustee under 
subsection (2A) or (2C) of section 2 of this Act; or 15

(b) refuses to award sequestration. 

(2) Where the sheriff awards sequestration and appoints another person as trustee, 
the interim trustee shall hand over to the trustee everything in his possession 
which relates to the sequestration and shall thereupon cease to act in the 
sequestration. 20

(3) The sheriff may make such order in relation to liability for the outlays and 
remuneration of the interim trustee as may be appropriate. 

(4) Within 3 months of the sheriff awarding or, as the case may be, refusing to 
award sequestration, the interim trustee shall— 

(a) submit to the Accountant in Bankruptcy— 25

(i) his accounts of his intromissions (if any) with the debtor’s estate; 
and

(ii) a claim for outlays reasonably incurred, and for remuneration for 
work reasonably undertaken, by him; and 

(b) send a copy of his accounts and the claim to— 30

(i) the debtor; 

(ii) the petitioner; and 

(iii) in a case where sequestration is awarded, the trustee and all 
creditors known to the interim trustee. 

(5) On a submission being made to him under subsection (4)(a) above, the 35
Accountant in Bankruptcy shall— 

(a) audit the accounts; 

(b) issue a determination fixing the amount of the outlays and remuneration 
payable to the interim trustee;  

(c) send a copy of the determination to— 40
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(i) the interim trustee; and 

(ii) the persons mentioned in subsection (4)(b) above; and 

(d) where a trustee (not being the Accountant in Bankruptcy) has been 
appointed in the sequestration, send a copy of the audited accounts and 
of the determination to the trustee, who shall insert them in the sederunt 5
book.

(6) Where the Accountant in Bankruptcy has been appointed as the trustee in the 
sequestration, the Accountant in Bankruptcy shall insert a copy of the audited 
accounts and the determination in the sederunt book. 

(7) The interim trustee or any person mentioned in subsection (4)(b) above may, 10
within 14 days after the issuing of the determination under subsection (5)(b) 
above, appeal to the sheriff against the determination. 

(8) On receiving a copy of the Accountant in Bankruptcy’s determination sent 
under subsection (5)(c)(i) above the interim trustee may apply to him for a 
certificate of discharge. 15

(9) The interim trustee shall send notice of an application under subsection (8) 
above to the persons mentioned in subsection (4)(b) above and shall inform 
them— 

(a) that they may make written representations relating to the application to 
the Accountant in Bankruptcy within the period of 14 days after such 20
notification; and 

(b) of the effect mentioned in subsection (13) below. 

(10) On the expiry of the period mentioned in subsection (9)(a) above the 
Accountant in Bankruptcy, after considering any representations duly made to 
him, shall— 25

(a) grant or refuse to grant the certificate of discharge; and 

(b) notify the persons mentioned in subsection (4)(b) above accordingly. 

(11) The interim trustee or any person mentioned in subsection (4)(b) above may, 
within 14 days after the issuing of the determination under subsection (10) 
above, appeal therefrom to the sheriff. 30

(11A) If, following an appeal under subsection (11) above, the sheriff determines that 
a certificate of discharge which has been refused should be granted he shall 
order the Accountant in Bankruptcy to grant it. 

(11B) If, following an appeal under subsection (11) above, the sheriff determines that 
a certificate of discharge which has been granted should have been refused he 35
shall revoke the certificate. 

(11C) The sheriff clerk shall send a copy of the decree of the sheriff following an 
appeal under subsection (11) above to the Accountant in Bankruptcy. 

(12) The decision of the sheriff in an appeal under subsection (7) or (11) above shall 
be final. 40

(13) The grant of a certificate of discharge under this section by the Accountant in 
Bankruptcy shall have the effect of discharging the interim trustee from all 
liability (other than any liability arising from fraud) to the debtor, to the 
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petitioner or to the creditors in respect of any act or omission of the interim 
trustee in exercising the functions conferred on him by this Act. 

13B Termination of Accountant in Bankruptcy’s functions as interim trustee 
where not appointed as trustee 

(1) This section applies where the Accountant in Bankruptcy is appointed as 5
interim trustee under section 2(5) of this Act and the sheriff — 

(a) awards sequestration and appoints another person as trustee under 
section 2(2A) of this Act; or 

(b) refuses to award sequestration. 

(2) Where the sheriff awards sequestration and appoints another person as trustee, 10
the Accountant in Bankruptcy shall hand over to the trustee everything in his 
possession which relates to the sequestration and shall thereupon cease to act in 
the sequestration. 

(3) The sheriff may make such order in relation to liability for the outlays and 
remuneration of the Accountant in Bankruptcy as may be appropriate. 15

(4) Within 3 months of the sheriff awarding or, as the case may be, refusing to 
award sequestration, the Accountant in Bankruptcy shall— 

(a) send to the debtor and the petitioner— 

(i) his accounts of his intromissions (if any) with the debtor’s estate;  

(ii) a determination of his fees and outlays calculated in accordance 20
with regulations made under section 69A of this Act; and 

(iii) the notice mentioned in subsection (5) below; and 

(b) in a case where sequestration is awarded, send a copy of his accounts, 
the claim and the notice to all creditors known to him. 

(5) The notice referred to in subsection (4)(a)(iii) above is a notice in writing 25
stating—

(a) that the Accountant in Bankruptcy has commenced procedure under this 
Act leading to discharge in respect of his actings as interim trustee; 

(b) that an appeal may be made to the sheriff under subsection (7) below; 
and30

(c) the effect mentioned in subsection (9) below. 

(6) The Accountant in Bankruptcy shall, unless the sheriff refuses to award 
sequestration, insert a copy of the accounts and the determination in the 
sederunt book.  

(7) The debtor, the petitioner and any creditor may, within 14 days after the 35
sending of the notice under subsection (4)(a)(iii) or, as the case may be, 
subsection (4)(b) above, appeal to the sheriff against— 

(a) the determination of the Accountant in Bankruptcy mentioned in 
subsection (4)(a)(ii) above; 

(b) the discharge of the Accountant in Bankruptcy in respect of his actings 40
as interim trustee;  
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(c) both such determination and discharge, 

 and the sheriff clerk shall send a copy of the decree of the sheriff to the 
Accountant in Bankruptcy. 

(8) The decision of the sheriff in an appeal under subsection (7) above shall be 
final.5

(9) Where— 

(a) the requirements of this section have been complied with; and 

(b) no appeal is made to the sheriff under subsection (7) above or such an 
appeal is made but is refused as regards the discharge of the Accountant 
in Bankruptcy, 10

 the Accountant in Bankruptcy shall be discharged from all liability (other than 
any liability arising from fraud) to the debtor, to the petitioner or to the 
creditors in respect of any act or omission of the Accountant in Bankruptcy in 
exercising the functions of interim trustee conferred on him by this Act.”. 

11 Statutory meeting and election of trustee 15

(1) Section 21 of the 1985 Act (requirement to call statutory meeting) is repealed. 

(2) In section 21A of that Act (calling of statutory meeting where interim trustee is 
Accountant in Bankruptcy)— 

(a) in subsection (1), the words from “where” to “Bankruptcy”, are repealed; and 

(b) the heading to that section becomes “Calling of statutory meeting”. 20

(3) The heading to section 23 of that Act becomes “Proceedings at statutory meeting before 
trustee vote”. 

(4) In section 24 of that Act (election of permanent trustee)— 

(a) in subsection (1), for the words “the election of the permanent trustee” substitute 
“a vote at which they shall— 25

(a) confirm the appointment of the trustee appointed under section 2 of this 
Act (referred to in this section and in sections 25 to 27 of this Act as the 
“original trustee”); or 

(b) elect another person as the trustee in the sequestration (referred to in this 
section and in sections 13 and 25 to 29 of this Act as the “replacement 30
trustee”),

 such a vote being referred to in this Act as a “trustee vote”.”; and 

(b) the heading to that section becomes “Trustee vote”. 

(5) In section 25 of that Act (confirmation of permanent trustee)— 

(a) before subsection (1) insert— 35

“(A1) This section applies where a replacement trustee is elected by virtue of a 
trustee vote.”; and 

(b) the heading to that section becomes “Appointment of replacement trustee”. 

(6) Schedule 2 to that Act (adaptation of procedure etc. where permanent trustee not 
elected) is repealed. 40
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12 Replacement of trustee acting in more than one sequestration 
After section 28 of the 1985 Act, insert— 

“28A Replacement of trustee acting in more than one sequestration 

(1) This section applies where a trustee acting as such in two or more 
sequestrations— 5

(a) dies; or 

(b) ceases to be qualified to continue to act as trustee by virtue of section 
24(2) of this Act. 

(2) The Accountant in Bankruptcy may, by a single petition to the Court of 
Session, apply— 10

(a) in a case where subsection (1)(b) above applies, for the removal of the 
trustee from office in each sequestration in which he has so ceased to be 
qualified; and

(b) for the appointment of— 

(i) the Accountant in Bankruptcy; or 15

(ii) such person as may be nominated by the Accountant in 
Bankruptcy (being a person who is not ineligible for election as 
replacement trustee under section 24(2) of this Act) if that person 
consents to the nomination, 

 as the trustee in each sequestration in which the trustee was acting. 20

(3) The procedure in a petition under subsection (2) above shall be as the Court of 
Session may, by act of sederunt, prescribe. 

(4) An act of sederunt made under subsection (3) above may, in particular, make 
provision as to the intimation to each sheriff who awarded sequestration or to 
whom sequestration was transferred under section 15(2) of this Act of the 25
appointment by the Court of Session of a trustee in that sequestration.”. 

13 Requirement to hold money in interest bearing account 
In section 43 of the 1985 Act (money received by permanent trustee) —  

(a) in subsection (1)— 

(i) for “subsection (2)” substitute “subsections (1A) and (2)”; and 30

(ii) after “an” insert “interest-bearing account in an”; and 

(b) after subsection (1), insert— 

“(1A) In any case where the Accountant in Bankruptcy is the trustee, subject to 
subsection (2) below, all money received by the Accountant in Bankruptcy in 
the exercise of his functions as trustee shall be deposited by him in an interest 35
bearing account in the name of the debtor’s estate or in the name of the 
Scottish Ministers in an appropriate bank or institution.”. 
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Debtor applications 

14 Debtor applications 
(1) In section 1A of the 1985 Act (supervisory functions of the Accountant in Bankruptcy), 

in subsection (1), after paragraph (a), insert— 

“(aa) the determination of debtor applications;”. 5

(2) In section 2 of that Act (appointment and functions of interim trustee), after subsection 
(1), insert— 

“(1A) Subject to subsection (1C) below, where the Accountant in Bankruptcy awards 
sequestration of the debtor’s estate and the debtor application— 

(a) nominates a person to be the trustee; 10

(b) states that the person satisfies the conditions mentioned in subsection (3) 
below; and 

(c) has annexed to it a copy of the undertaking mentioned in subsection 
(3)(c) below, 

 the Accountant in Bankruptcy may, if it appears to him that the person satisfies 15
those conditions, appoint that person to be the trustee in the sequestration. 

(1B) Where the Accountant in Bankruptcy awards sequestration of the debtor’s 
estate and does not appoint a person to be the trustee in pursuance of 
subsection (1A) above, the Accountant in Bankruptcy shall be deemed to be 
appointed to be the trustee in the sequestration. 20

(1C) Where— 

(a) the debtor application is made by a debtor to whom section 5(2B)(c)(ia) 
applies; and 

(b) the Accountant in Bankruptcy awards sequestration of the debtor’s 
estate,25

 the Accountant in Bankruptcy shall be deemed to be appointed as trustee in the 
sequestration.”. 

(3) In section 5 of that Act (sequestration of the estate of living or deceased debtor)— 

(a) for subsection (2) substitute— 

“(2) The sequestration of the estate of a living debtor shall be— 30

(a) by debtor application made by the debtor, if either subsection (2A) or 
(2B) below applies to the debtor; or 

(b) on the petition of— 

(i) subject to subsection (2D) below, a qualified creditor or qualified 
creditors, if the debtor is apparently insolvent; 35

(ii) a temporary administrator; 

(iii) a member State liquidator appointed in main proceedings; or 

(iv) the trustee acting under a trust deed if, and only if, one or more of 
the conditions in subsection (2C) below is satisfied.”; and 

(b) after subsection (4A), insert— 40
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“(4B) A debtor application shall— 

(a) be made to the Accountant in Bankruptcy; and 

(b) be in such form as may be prescribed. 

(4C) The Scottish Ministers may, by regulations, make provision— 

(a) in relation to the procedure to be followed in a debtor application (in so 5
far as not provided for in this Act); 

(b) prescribing the form of any document that may be required for the 
purposes of making a debtor application; and  

(c) prescribing the fees and charges which may be levied by the Accountant 
in Bankruptcy in relation to debtor applications.”. 10

(4) In section 6 of that Act (sequestration of other estates)— 

(a) in subsection (3), for the words from “on” to the end of that subsection 
substitute—

“(a) by debtor application made by a majority of trustees, with the 
concurrence of a qualified creditor or qualified creditors; or 15

(b) on the petition of— 

(i) a temporary administrator; 

(ii) a member State liquidator appointed in main proceedings; or 

(iii) a qualified creditor or qualified creditors, if the trustees as such are 
apparently insolvent.”;  20

(b) in subsection (4), for the words from “on” to the end of that subsection 
substitute—

“(a) by debtor application made by the partnership with the concurrence of a 
qualified creditor or qualified creditors; or

(b) on the petition of— 25

(i) a temporary administrator; 

(ii) a member State liquidator appointed in main proceedings; 

(iii) a trustee acting under a trust deed; or 

(iv) a qualified creditor or qualified creditors, if the partnership is 
apparently insolvent.”;  30

(c) in subsection (6), for the words from “on” to the end of that subsection 
substitute—

“(a) by debtor application made by a person authorised to act on behalf of the 
body, with the concurrence of a qualified creditor or qualified creditors; 
or35

(b) on the petition of— 

(i) a temporary administrator; 

(ii) a member State liquidator appointed in main proceedings; or 

(iii) a qualified creditor or qualified creditors, if the body is apparently 
insolvent.”; and 40
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(d) in subsection (8), for “and (8)” substitute “, (6A), (8) and (8A)”. 

(5) After section 6A of that Act, insert— 

“6B Debtor application: provision of information

(1) Where a debtor application is made, the debtor shall state in the application— 

(a) whether or not the debtor’s centre of main interests is situated— 5

(i) in the United Kingdom; or 

(ii) in another member State; and 

(b) whether not the debtor possesses an establishment— 

(i) in the United Kingdom; or 

(ii) in any other member State. 10

(2) If, to the debtor’s knowledge, there is a member State liquidator appointed in 
main proceedings in relation to the debtor, the debtor shall, as soon as 
reasonably practicable, send a copy of the debtor application to that member 
State liquidator.”. 

(6) After section 8 of that Act, insert— 15

“8A Further provisions relating to debtor applications

(1) Subject to subsection (2) below, a debtor application may be made at any time. 

(2) A debtor application made in relation to the estate of a limited partnership may 
be made within such time as may be prescribed. 

(3) The making of, or the concurring in, a debtor application shall bar the effect of 20
any enactment or rule of law relating to the limitation of actions. 

(4) Where, before sequestration is awarded, it becomes apparent that a creditor 
concurring in a debtor application was ineligible to so concur the Accountant 
in Bankruptcy shall withdraw him from the application but another creditor 
may concur in the place of the ineligible creditor and that other creditor shall 25
notify the Accountant in Bankruptcy of that fact.”. 

(7) In section 9 of that Act (jurisdiction)— 

(a) in subsection (1), at the beginning insert “Where a petition is presented for the 
sequestration of an estate,”; 

(b) after subsection (1), insert— 30

“(1A) The Accountant in Bankruptcy may determine a debtor application for the 
sequestration of the estate of a living debtor if the debtor had an established 
place of business in Scotland, or was habitually resident there, at the relevant 
time.”; 

(c) in subsection (2), at the beginning insert “Where a petition is presented for the 35
sequestration of an estate,”;

(d) after subsection (2), insert— 

“(2A) The Accountant in Bankruptcy may determine a debtor application for the 
sequestration of the estate of any entity which may be sequestrated by virtue of 
section 6 of this Act, if the entity— 40

(a) had an established place of business in Scotland at the relevant time; or 
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(b) was constituted or formed under Scots law, and at any time carried on 
business in Scotland.”; and 

(e) after subsection (3), insert— 

“(3A) Any proceedings under this Act which— 

(a) relate to— 5

(i) a debtor application; or 

(ii) the sequestration of a debtor’s estate awarded following such an 
application; and 

(b) may be brought before a sheriff, 

 shall be brought before the sheriff who would, under subsection (1) or (2) 10
above, have had jurisdiction in respect of a petition for sequestration of the 
debtor’s estate.”. 

(8) In section 12 of that Act (when sequestration is awarded), in subsection (1), for the 
words from “petition”, where it first occurs, to the end of paragraph (a), substitute 
“debtor application is made, the Accountant in Bankruptcy shall award sequestration 15
forthwith if he is satisfied— 

(a) that the application has been made in accordance with the provisions of 
this Act and any provisions made under this Act;”. 

14A Debtor applications by low income, low asset debtors 
(1) In section 5 of the 1985 Act, in subsection (2B)(c)— 20

(a) the word “either” is repealed; and 

(b) after sub-paragraph (i) insert— 

“(ia) is unable to pay his debts and each of the conditions in section 5A 
of this Act is met;”. 

(2) After section 5 of that Act insert— 25

“5A Debtor applications by low income, low asset debtors

(1) The conditions referred to in section 5(2B)(c)(ia) of this Act are as follows. 

(2) The debtor’s weekly income (if any) on the date the debtor application is made 
does not exceed £100 or such other amount as may be prescribed. 

(3) The debtor does not own any land. 30

(4) The total value of the debtor’s assets (leaving out of account any liabilities) on 
the date the debtor application is made does not exceed £1000 or such other 
amount as may be prescribed. 

(5) The Scottish Ministers may by regulations— 

(a) make provision as to how the debtor’s weekly income is to be 35
determined; 

(b) provide that particular descriptions of income are to be excluded for the 
purposes of subsection (2) above; 

(c) make provision as to how the value of the debtor’s assets is to be 
determined; 40
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(d) provide that particular descriptions of asset are to be excluded for the 
purposes of subsection (4) above; 

(e) make different provision for different classes or description of debtor; 

(f) add further conditions which must be met before a debtor application 
may be made by virtue of section 5(2B)(c)(ia) of this Act; and 5

(g) where such further conditions are added— 

(i) remove; or 

(ii) otherwise vary, 

 those conditions.”. 

Jurisdiction10

15 Sequestration proceedings to be competent only before sheriff 
(1) In section 9 of the 1985 Act (jurisdiction)— 

(a) in subsection (1)— 

(i) for “Court of Session” substitute “sheriff”; and 

(ii) for “Scotland” substitute “the sheriffdom”; 15

(b) in subsection (2)— 

(i) for “Court of Session” substitute “sheriff”; and 

(ii) for “Scotland”, in both places where it occurs, substitute “the sheriffdom”; 

(c) in subsection (3), for “Court of Session” substitute “sheriff”; and 

(d) subsection (4) is repealed. 20

(2) In section 15 of that Act (further provisions relating to award of sequestration)— 

(a) subsection (1) is repealed; 

(b) in subsection (2)— 

(i) for “Court of Session” substitute “sheriff”; 

(ii) for “it”, where it first occurs, substitute “him and subject to subsection (2A) 25
below”; and 

(iii) the words from “from” to “remitted” are repealed;  

(c) after subsection (2), insert— 

“(2A) The debtor may, with leave of the sheriff, appeal to the sheriff principal against 
a transfer under subsection (2) above.”; 30

(d) in subsection (3), for “court” substitute “sheriff”; and 

(e) in subsection (5), for “clerk of the court” substitute “sheriff clerk”. 

(3) In section 16 of that Act (petitions for recall), in subsection (1), for “Court of Session” 
substitute “sheriff”. 

(4) In section 17 of that Act (recall)— 35

(a) in subsection (1)— 

(i) for “Court of Session” substitute “sheriff”; and 
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(ii) for “it”, in the first and third places where it occurs, substitute “he”; 

(b) in subsection (2)— 

(i) for “Court” substitute “sheriff”; and 

(ii) for “it” substitute “he”; 

(c) in subsection (3)— 5

(i) for “Court” substitute “sheriff”; and 

(ii) in paragraph (c), for “it” substitute “he”; 

(d) in subsection (6)— 

(i) for “Court” substitute “sheriff”; and 

(ii) for “it”, in the second and third places where it occurs, substitute “he”; 10

(e) in subsection (7)— 

(i) for “Court” substitute “sheriff”; and 

(ii) for “it” substitute “he”; and 

(f) in subsection (8), for “clerk of the court” substitute “sheriff clerk”. 

Vesting of estate and dealings of debtor 15

15A Vesting of estate and dealings of debtor 
(1) In section 31 of the 1985 Act (vesting of estate in trustee at date of sequestration)— 

(a) after subsection (1) insert— 

“(1A) It shall not be competent for— 

(a) the trustee; or 20

(b) any person deriving title from the trustee, 

 to complete title to any heritable estate in Scotland vested in the trustee by 
virtue of his appointment before the expiry of the period mentioned in 
subsection (1B) below. 

(1B) That period is the period of 28 days (or such other period as may be prescribed) 25
beginning with the day on which— 

(a) the certified copy of the order of the sheriff granting warrant is recorded 
under subsection (1)(a) of section 14 of this Act; or 

(b) the certified copy of the determination of the Accountant in Bankruptcy 
awarding sequestration is recorded under subsection (1A) of that section, 30

 in the register of inhibitions.”; and 

(b) in subsection (8), after paragraph (a) insert— 

“(aa) any property of the debtor, title to which has not been completed by 
another person deriving right from the debtor;”. 

(2) In section 32 (vesting of estate, and dealings of debtor, after sequestration)— 35

(a) in subsection (8) (dealings with debtor after sequestration to be of no effect), after 
“under” insert “this section or”; 
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(b) in subsection (9) (circumstances where post-sequestration dealings with debtor 
remain valid), after paragraph (b)(iii) insert “; or 

(iv) one which satisfies the conditions mentioned in subsection (9ZA) 
below,”; and 

(c) after that subsection insert— 5

“(9ZA) The conditions are that — 

(a) the dealing constitutes— 

(i) the transfer of incorporeal moveable property; or 

(ii) the creation, transfer, variation or extinguishing of a real right in 
heritable property, 10

 for which the person dealing with the debtor has given adequate 
consideration to the debtor, or is willing to give adequate consideration 
to the trustee; 

(b) the dealing requires the delivery of a deed; and 

(c) the delivery occurs during the period beginning with the date of 15
sequestration and ending on the day which falls 7 days after the day on 
which—

(i) the certified copy of the order of the sheriff granting warrant is 
recorded under subsection (1)(a) of section 14 of this Act; or 

(ii) the certified copy of the determination of the Accountant in 20
Bankruptcy awarding sequestration is recorded under subsection 
(1A) of that section, 

 in the register of inhibitions.”. 

Income received by debtor after sequestration 

16 Income received by debtor after sequestration 25

(1) Section 32 of the 1985 Act (vesting of estate and dealings of debtor after sequestration) 
is amended as follows. 

(1A) In subsection (1), for “subsection (2)” substitute “subsections (2) and (4A)”. 

(2) After subsection (2), insert— 

“(2WA) Subject to subsection (4J) below, no application may be made under subsection 30
(2) above after the date on which the debtor’s discharge becomes effective. 

(2XA) An order made by the sheriff under subsection (2) above shall specify the 
period during which it has effect and that period— 

(a) may end after the date on which the debtor’s discharge becomes 
effective; and 35

(b) shall end no later than 3 years after the date on which the order is made. 

(2YA) An order made by the sheriff under subsection (2) above may provide that a 
third person is to pay to the trustee a specified proportion of money due to the 
debtor by way of income. 
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(2ZA) If the debtor fails to comply with an order made under subsection (2) above, he 
shall be guilty of an offence and liable on summary conviction to a fine not 
exceeding level 5 on the standard scale or to imprisonment for a term not 
exceeding 3 months or to both.”. 

(3) After subsection (4), insert— 5

“(4ZA) The sheriff clerk shall send a copy of any order made under subsection (2) 
above (and a copy of any variation or recall of such an order) to the Accountant 
in Bankruptcy. 

(4A) Where no order has been made under subsection (2) above, a debtor may enter 
into an agreement in writing with the trustee which provides— 10

(a) that the debtor is to pay to the trustee an amount equal to a specified part 
or proportion of his income; or 

(b) that a third person is to pay to the trustee a specified proportion of money 
due to the debtor by way of income. 

(4B) No agreement under subsection (4A) above may be entered into after the date 15
on which the debtor’s discharge becomes effective. 

(4C) Subsection (2XA) above applies to agreements entered into under subsection 
(4A) above as it applies to orders made under subsection (2) above. 

(4D) An agreement entered into under subsection (4A) above may, if subsection 
(4H) below has been complied with, be enforced, subject to subsection (4DA) 20
below, as if it were an order made under subsection (2) above. 

(4DA) Subsection (2ZA) above does not apply to an agreement entered into under 
subsection (4A) above. 

(4E) An agreement entered into under subsection (4A) above may be varied— 

(a) by written agreement between the parties; or 25

(b) by the sheriff, on an application made by the trustee, the debtor or any 
other interested person. 

(4F) The sheriff— 

(a) may not vary an agreement entered into under subsection (4A) above so 
as to include provision of a kind which could not be included in an order 30
made under subsection (2) above; and 

(b) shall grant an application to vary such an agreement if and to the extent 
that the sheriff thinks variation is necessary to determine a suitable 
amount to allow for the purposes specified in paragraphs (a) and (b) of 
subsection (2) above, being an amount which shall not be included in the 35
amount to be paid to the trustee. 

(4G) Where a third person pays a sum of money to the trustee under subsection 
(2YA) or (4A)(b) above, that person shall be discharged of any liability to the 
debtor to the extent of the sum of money so paid. 

(4H) The trustee shall (unless he is the Accountant in Bankruptcy) send a copy of 40
any agreement entered into under subsection (4A) above (and a copy of any 
variation of such an agreement) to the Accountant in Bankruptcy. 
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(4J) If the debtor fails to comply with an agreement entered into under subsection 
(4A) above, the sheriff, on the application of the trustee, may make an order 
under subsection (2) above— 

(a) ending on the date on which the agreement would, had the debtor 
continued to comply with it, have ended; and  5

(b) on the same terms as the agreement.”. 

(3A) In section 1A of that Act (supervisory functions of the Accountant in Bankruptcy), after 
subsection (1)(b)(iia) (as inserted by section 2(2) of this Act), insert— 

“(iib) orders made under subsection (2) of section 32 of this Act and 
agreements made under subsection (4A) of that section;”. 10

Debtor’s home and other heritable property 

17 Debtor’s home and other heritable property 
(1) After section 32(9) of the 1985 Act (circumstances where dealings with debtor not 

challengeable by permanent trustee), insert— 

“(9A) Where the trustee has abandoned to the debtor any heritable property, notice in 15
such form as may be prescribed given to the debtor by the trustee shall be 
sufficient evidence that the property is vested in the debtor. 

(9B) Where the trustee gives notice under subsection (9A) above, he shall, as soon 
as reasonably practicable after giving the notice, record a certified copy of it in 
the register of inhibitions.”. 20

(2) After section 39 of that Act, insert— 

“39A Debtor’s home ceasing to form part of sequestrated estate

(1) This section applies where a debtor’s sequestrated estate includes any right or 
interest in the debtor’s family home. 

(2) At the end of the period of 3 years beginning with the date of sequestration the 25
right or interest mentioned in subsection (1) above shall— 

(a) cease to form part of the debtor’s sequestrated estate; and 

(b) be reinvested in the debtor (without disposition, conveyance, assignation 
or other transfer). 

(3) Subsection (2) above shall not apply if, during the period mentioned in that 30
subsection— 

(a) the trustee disposes of or otherwise realises the right or interest 
mentioned in subsection (1) above; 

(b) the trustee concludes missives for sale of the right or interest; 

(c) the trustee sends a memorandum to the keeper of the register of 35
inhibitions under section 14(4) of this Act; 

(d) the trustee registers in the Land Register of Scotland or, as the case may 
be, records in the Register of Sasines a notice of title in relation to the 
right or interest mentioned in subsection (1) above; 

(e) the trustee commences proceedings— 40
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(i) to obtain the authority of the sheriff under section 40(1)(b) of this 
Act to sell or dispose of the right or interest; 

(ii) in an action for division and sale of the family home; or 

(iii) in an action for the purpose of obtaining vacant possession of the 
family home; 5

(f) the trustee and the debtor enter into an agreement such as is mentioned in 
subsection (5) below. 

(4) The Scottish Ministers may, by regulations, modify paragraphs (a) to (f) of 
subsection (3) above so as to— 

(a) add or remove a matter; or 10

(b) vary any such matter, 

 referred to in that subsection. 

(5) The agreement referred to in subsection (3)(f) above is an agreement that the 
debtor shall incur a specified liability to his estate (with or without interest 
from the date of the agreement) in consideration of which the right or interest 15
mentioned in subsection (1) above shall— 

(a) cease to form part of the debtor’s sequestrated estate; and 

(b) be reinvested in the debtor (without disposition, conveyance, assignation 
or other transfer). 

(6) If the debtor does not inform the trustee or the Accountant in Bankruptcy of his 20
right or interest in the family home before the end of the period of 3 months 
beginning with the date of sequestration, the period of 3 years mentioned in 
subsection (2) above— 

(a) shall not begin with the date of sequestration; but 

(b) shall begin with the date on which the trustee or the Accountant in 25
Bankruptcy becomes aware of the debtor’s right or interest. 

(7) The sheriff may, on the application of the trustee, substitute for the period of 3 
years mentioned in subsection (2) above a longer period— 

(a) in prescribed circumstances; and 

(b) in such other circumstances as the sheriff thinks appropriate. 30

(8) The Scottish Ministers may, by regulations— 

(a) make provision for this section to have effect with the substitution, in 
such circumstances as the regulations may prescribe, of a shorter period 
for the period of 3 years mentioned in subsection (2) above; 

(b) prescribe circumstances in which this section does not apply; 35

(c) prescribe circumstances in which a sheriff may disapply this section; 

(d) make provision requiring the trustee to give notice that this section 
applies or does not apply; 

(e) make provision about compensation; 

(f) make such provision as they consider necessary or expedient in 40
consequence of regulations made under paragraphs (a) to (e) above.  
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(9) In this section, “family home” has the same meaning as in section 40 of this 
Act.”.

Protected trust deeds 

18 Modification of provisions relating to protected trust deeds 
(1) For paragraphs 5 to 13 of Schedule 5 to the 1985 Act (protected trust deeds) substitute— 5

“5 (1) The Scottish Ministers may by regulations make provision as to— 

(a) the conditions which require to be fulfilled in order for a trust deed to be 
granted the status of a protected trust deed; 

(b) the consequences of a trust deed being granted that status; 

(c) the rights of any creditor who does not accede to a trust deed which is 10
granted protected status; 

(ca) the extent to which a debtor may be discharged, by virtue of a protected 
trust deed, from his liabilities or from such liabilities or class of 
liabilities as may be prescribed in the regulations; 

(d) the circumstances in which a debtor may bring to an end the operation of 15
a trust deed in respect of which the conditions provided for under sub-
paragraph (a) are not fulfilled; 

(e) the administration of the trust under a protected trust deed (including 
provision about the remuneration payable to the trustee). 

(2) Regulations under this paragraph may— 20

(a) make provision enabling applications to be made to the court; 

(b) contain such amendments of this Act as appear to the Scottish Ministers 
to be necessary in consequence of any other provision of the 
regulations.”.

(2) In section 73(1) of that Act (interpretation), for the definition of “protected trust deed” 25
substitute—

““protected trust deed” means a trust deed which has been granted 
protected status in accordance with regulations made under paragraph 5 
of Schedule 5 to this Act;”. 

Modification of composition procedure 30

19 Modification of composition procedure 
(1) Schedule 4 to the 1985 Act (discharge on composition) is amended as follows. 

(2) In paragraph 1(1), for “clerk issues the act and warrant to the permanent” substitute “ or, 
as the case may be, the Accountant in Bankruptcy appoints the”. 

(3) In paragraph 4, for sub-paragraphs (c) and (d) substitute— 35

“(c) not later than 1 week after the date of publication of such notice, send to 
every creditor known to him— 

(i) a copy of the terms of offer; and 

(ii) such other information as may be prescribed.”. 
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(4) For paragraphs 5 to 8, substitute— 

“5 The notice mentioned in paragraph 4(b) of this Schedule shall be in the 
prescribed form and shall contain such information as may be prescribed. 

6 Where, within the period of 5 weeks beginning with the date of publication of 
the notice under paragraph 4(b) of this Schedule, the trustee has not received 5
notification in writing from a majority in number or not less than one third in 
value of the creditors that they reject the offer of composition, the offer of 
composition shall be approved by the trustee. 

7 Where the trustee has received notification within the period and to the extent 
mentioned in paragraph 6 of this Schedule, the offer of composition shall be 10
rejected by the trustee. 

8 Any creditor who has been sent a copy of the terms of the offer as referred to in 
paragraph 4(c)(i) of this Schedule and who has not notified the trustee as 
mentioned in paragraph 6 of this Schedule that he objects to the offer shall be 
treated for all purposes as if he had accepted the offer. 15

8A (1) The Scottish Ministers may by regulations amend paragraphs 4 to 8 of this 
Schedule by replacing them, varying them or adding to or deleting anything 
from them. 

 (2) Regulations made under sub-paragraph (1) above may contain such 
amendments of this Act as appear to the Scottish Ministers to be necessary in 20
consequence of any amendment made by the regulations to the said paragraphs 
4 to 8. 

8B (1) Where an offer of composition is approved, a creditor who has not been sent a 
copy of the terms of the offer as mentioned in paragraph 4(c)(i) of this 
Schedule or who has notified the trustee of his rejection of the offer as 25
mentioned in paragraph 6 of this Schedule may, not more than 28 days after the 
expiry of the period mentioned in said paragraph 6, appeal to the Accountant in 
Bankruptcy against such approval. 

 (2) In determining an appeal under sub-paragraph (1) above, the Accountant in 
Bankruptcy may— 30

(a) approve or reject the offer of composition; and 

(b) make such other determination in consequence of that approval or 
rejection as he thinks fit.”. 

(5) In paragraph 9(3), for “paragraph 9(2) and (3) of Schedule 2 to” substitute “section 53A 
of”.35

(6) In paragraph 10— 

(a) for “lodged with the sheriff clerk” substitute “sent to the Accountant in 
Bankruptcy”; and 

(b) in sub-paragraph (a), for “permanent trustee” substitute “trustee (where he is not 
the Accountant in Bankruptcy)”.  40

(7) For paragraph 11, substitute— 

“11 (1) Where the documents have been sent to the Accountant in Bankruptcy under 
paragraph 10 of this Schedule and either— 

(a) the period mentioned in paragraph 8B(1) of this Schedule has expired; or 
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(b) the Accountant in Bankruptcy, in determining an appeal under said 
paragraph 8B(1), has approved the offer of composition, 

 the Accountant in Bankruptcy shall grant the certificates of discharge referred 
to in sub-paragraph (2) below. 

(2) Those certificates are— 5

(a) a certificate discharging the debtor; and 

(b) a certificate discharging the trustee. 

(3) A certificate granted under sub-paragraph (1) above shall be in the prescribed 
form. 

(4) The Accountant in Bankruptcy shall— 10

(a) send a certified copy of the certificate discharging the debtor to the 
keeper of the register of inhibitions for recording in that register; and 

(b) send a copy of that certificate to the trustee who shall insert it in the 
sederunt book or, where the Accountant in Bankruptcy is the trustee, 
insert a copy of that certificate in the sederunt book.”. 15

(8) In paragraph 12, for “An order under paragraph 11” substitute “A certificate granted 
under paragraph 11(1)”. 

(9) In paragraph 14— 

(a) the words “the sheriff makes an order approving” are repealed; and 

(b) after “composition”, where it first occurs, insert “is approved”. 20

(10) In paragraph 16— 

(a) in sub-paragraph (1), for the words from “an” to “effective” substitute “the 
granting of a certificate under paragraph 11(1) of this Schedule discharging the 
debtor”; and 

(b) in sub-paragraph (2), for “an order under paragraph 11 above” substitute “the 25
granting of a certificate under paragraph 11(1) of this Schedule”. 

(11) In paragraph 17(1)— 

(a) the words from “Without” to “decrees,” are repealed; and 

(b) for the words from “order” to “and”, where it first occurs, substitute “approval of 
the offer of composition and the granting of certificates”.  30

(12) In paragraph 18(1)— 

(a) the words from “Without” to “decrees,” are repealed; and 

(b) for “an order under paragraph 11” substitute “a certificate granted under 
paragraph 11(1)”. 

(13) In paragraph 4 of Schedule 1 to that Act (determination of amount of creditor’s claim), 35
the words “by the sheriff” are repealed. 

Status and powers of Accountant in Bankruptcy 

20 Status of Accountant in Bankruptcy as officer of the court 
In section 1 of the 1985 Act (Accountant in Bankruptcy), after subsection (1), insert— 
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“(1A) The Accountant in Bankruptcy shall be an officer of the court.”. 

21 Accountant in Bankruptcy’s power to investigate trustees under protected trust 
deeds

(1) In Schedule 5 to the 1985 Act (voluntary trust deeds for creditors), after paragraph 1, 
insert—5

“Accountant in Bankruptcy’s power to carry out audit 

1A The Accountant in Bankruptcy may, at any time, audit the trustee’s accounts 
and fix his remuneration.”. 

(2) In section 1A(1)(a) of that Act (supervision of persons by the Accountant in 
Bankruptcy), after sub-paragraph (ii), insert— 10

“(iia) trustees under protected trust deeds;”. 

Offences

22 Modification of offences under section 67 of the 1985 Act 
(1) Section 67 of the 1985 Act (general offences by debtor) is amended as follows. 

(2) In subsection (2), after “conceals” insert “, disposes of”. 15

(3) Subsection (8) is repealed. 

(4) In subsection (9), for “to the extent of £100 (or such other sum as may be prescribed) or 
more” substitute— 

“(a) to the extent of £500 (or such other sum as may be prescribed) or more; 
or20

(b) of any amount, where, at the time of obtaining credit, the debtor has 
debts amounting to £1,000 (or such other sum as may be prescribed) or 
more,”. 

(5) After subsection (9), insert— 

“(9A) For the purposes of calculating an amount of— 25

(a) credit mentioned in subsection (9) above; or  

(b) debts mentioned in paragraph (b) of that subsection, 

 no account shall be taken of any credit obtained or, as the case may be, any 
liability for charges in respect of— 

(i) any of the supplies mentioned in section 70(4) of this Act; and 30

(ii) any council tax within the meaning of section 99(1) of the Local 
Government Finance Act 1992 (c.14).”.   

(6) In subsection (10)(a)— 

(a) the word “or” after sub-paragraph (i) is repealed;  

(b) after sub-paragraph (ii) insert “; or 35

(iii) a person subject to a bankruptcy restrictions order, or a bankruptcy 
restrictions undertaking, made in England or Wales,”; and 

(c) for “either case” substitute “the case mentioned in sub-paragraph (i) or (ii) above”. 
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(7) For subsection (10)(c) substitute— 

“(c) the relevant information about the status of the debtor is the information 
that—

(i) his estate has been sequestrated and that he has not been 
discharged;5

(ii) he is an undischarged bankrupt in England and Wales or Northern 
Ireland; or 

(iii) he is subject to a bankruptcy restrictions order, or a bankruptcy 
restrictions undertaking, made in England or Wales, 

 as the case may be.”. 10

(8) After subsection (11) insert— 

“(11A) A person shall be guilty of an offence under subsection (1), (2), (4), (5), (6) or 
(7) above if that person does or, as the case may be, fails to do, in any place in 
England and Wales or Northern Ireland, anything which would, if done or, as 
the case may be, not done in Scotland, be an offence under the subsection in 15
question.”.

Miscellaneous and general 

22A Debt limits in sequestrations 
 In section 5 of the 1985 Act (sequestration of the estate of living or deceased debtor)— 

(a) in subsection (2B)(a), for “£1,500” substitute “£3,000 or such sum as may be 20
prescribed”; and 

(b) in subsection (4), for “£1,500”, in both places where it occurs, substitute 
“£3,000”. 

23 Creditor to provide debt advice and information package 
In section 5 of the 1985 Act, after subsection (2C), insert— 25

“(2D) No petition may be presented under subsection (2)(b)(i) above unless the 
qualified creditor has provided, by such time prior to the presentation of the 
petition as may be prescribed, the debtor with a debt advice and information 
package.

(2E) In subsection (2D) above, “debt advice and information package” means the 30
debt advice and information package referred to in section 10(5) of the Debt 
Arrangement and Attachment (Scotland) Act 2002 (asp 17).”. 

23A Continuation of sequestration proceedings 
(1) Section 12 of the 1985 Act is amended as follows. 

(2) In subsection (3), for “subsection (3A)” substitute “subsections (3A) to (3B)”. 35

(3) After subsection (3A) insert— 

“(3AA) Where the sheriff is satisfied that the debtor shall, before the expiry of the 
period of 42 days beginning with the day on which the debtor appears before 
the sheriff, pay or satisfy— 
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(a) the debt in respect of which the debtor became apparently insolvent; and 

(b) any other debt due by the debtor to the petitioner and any creditor 
concurring in the petition, 

 the sheriff may continue the petition for a period of no more than 42 days.  

(3B) Where the sheriff is satisfied— 5

(a) that a debt payment programme (within the meaning of Part 1 of the 
Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17)) 
relating to— 

(i) the debt in respect of which the debtor became apparently 
insolvent; and 10

(ii) any other debt due by the debtor to the petitioner and any creditor 
concurring in the petition, 

 has been applied for and has not yet been approved or rejected; or 

(b) that such a debt payment programme will be applied for,  

 the sheriff may continue the petition for such period as he thinks fit.”. 15

24 Abolition of summary administration 
(1) The following provisions of the 1985 Act are repealed. 

(2) In section 21A of that Act (calling of statutory meeting where interim trustee is 
Accountant in Bankruptcy), in subsection (3)(b)— 

(a) sub-paragraph (ii); and  20

(b) the word “and” immediately preceding that sub-paragraph. 

(3) Section 23A of that Act (summary administration) and Schedule 2A to that Act. 

(4) In section 24 of that Act (election of permanent trustee), subsections (3B), (4A) and (5). 

(5) In section 25 of that Act (confirmation of permanent trustee), subsection (2A). 

25 Non-vested contingent interest reinvested in debtor 25

In  section 31 of the 1985 Act (vesting of estate at date of sequestration), after 
subsection (5), insert— 

“(5A) Any non-vested contingent interest vested in the trustee by virtue of subsection 
(5) above shall, where it remains so vested in the trustee on the date on which 
the debtor’s discharge becomes effective, be reinvested in the debtor as if an 30
assignation of that interest had been executed by the trustee and intimation 
thereof made at that date.”. 

26 Debtor’s requirement to give account of state of affairs 
After section 43 of the 1985 Act, insert— 

“43A Debtor’s requirement to give account of state of affairs 35

(1) This section applies to a debtor who— 

(a) has not been discharged under this Act; or 
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(b) is subject to— 

(i) an order made by the sheriff under subsection (2) of section 32 of 
this Act; or 

(ii) an agreement entered into under subsection (4A) of that section. 

(2) The trustee shall, at the end of— 5

(a) the period of 6 months beginning with the date of sequestration; and 

(b) each subsequent period of 6 months, 

 require the debtor to give an account in writing, in such form as may be 
prescribed, of his current state of affairs.”. 

27 Restriction of debtor’s right to appeal under sections 49(6) and 53(6) of the 1985 10
Act

(1) In section 49 of the 1985 Act (adjudication of claims)— 

(a) in subsection (6), after “debtor” insert “(subject to subsection (6A) below)”; and 

(b) after subsection (6), insert— 

“(6A) A debtor may appeal under subsection (6) above if, and only if, he satisfies the 15
sheriff that he has, or is likely to have, a pecuniary interest in the outcome of 
the appeal.”. 

(2) In section 53 of that Act (procedure after end of accounting period)— 

(a) in subsection (6), after “debtor” insert “(subject to subsection (6A) below)”; and 

(b) after subsection (6), insert— 20

“(6A) A debtor may appeal under subsection (6) above if, and only if, he satisfies the 
Accountant in Bankruptcy or, as the case may be, the sheriff that he has, or is 
likely to have, a pecuniary interest in the outcome of the appeal.”. 

28 Status of order on petition to convert protected trust deed into sequestration 
After section 59C(2) of the 1985 Act (content of court order converting protected trust 25
deed into sequestration), insert— 

“(2A) The provisions of this Act shall apply to an order made by the sheriff under 
subsection (1) above as if it was a determination by the Accountant in 
Bankruptcy of a debtor application under section 12(1) of this Act and in 
relation to which the member State liquidator was a concurring creditor.”. 30

28A Power to provide for lay representation in sequestration proceedings 
In section 32(1) of the Sheriff Courts (Scotland) Act 1971 (c.58) (power of Court of 
Session to regulate civil procedure in sheriff court), after paragraph (l) insert— 

“(m) permitting a debtor appearing before a sheriff under section 12 of the 
Bankruptcy (Scotland) Act 1985 (c.66) (award of sequestration) to be 35
represented, in such circumstances as may be specified in the act of 
sederunt, by a person who is neither an advocate nor a solicitor.”. 
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29 Treatment of student loans on sequestration
(1) In section 73B(12) of the Education (Scotland) Act 1980 (c.44) (power to make 

provision in relation to treatment of student loans upon discharge under the 1985 Act), 
after “receive,” insert “before, on or”. 

(2) In paragraph 6 of Schedule 2 to the Education (Student Loans) Act 1990 (c.6) (treatment 5
of student loans on sequestration), which, notwithstanding its repeal by section 44 of 
and Schedule 4 to the Teaching and Higher Education Act 1998 (c.30), is saved by 
virtue of article 3 of the Teaching and Higher Education Act 1998 (Commencement No. 
2 and Transitional Provisions) Order 1998 (S.I. 1998 No. 2004)— 

(a) after “Where,” insert “before, on or”; and 10

(b) after “before” insert “, on”. 

29A Certain regulations under the 1985 Act: procedure 
 In section 72 of the 1985 Act (regulations)— 

(a) the existing words become subsection (1); 

(b) at the beginning insert “Subject to subsection (2) below,”; and 15

(c) at the end insert— 

“(2) No regulations such as are mentioned in subsection (3) below may be made 
unless a draft of the statutory instrument containing the regulations has been 
laid before, and approved by a resolution of, the Scottish Parliament. 

(3) The regulations are— 20

(a) regulations made under— 

(ai) subsection (2B)(a) and (4) of section 5; 

(i) section 5A; and 

(ii) section 39A(4), 

 of this Act; and 25

(b) the first regulations under paragraph 5 of Schedule 5 to this Act made 
after the commencement of section 18 of the Bankruptcy and Diligence 
etc. (Scotland) Act 2006 (asp 00).”. 

30 Minor and consequential amendments of the 1985 Act 
Schedule 1 to this Act, which contains minor amendments of the 1985 Act and 30
amendments of that Act consequential on the provisions of this Part, has effect. 

PART 2

FLOATING CHARGES

Registration and creation etc. 

31 Register of Floating Charges 35

(1) The Keeper of the Registers of Scotland (in this Part, the “Keeper”) must establish and 
maintain a register to be known as the Register of Floating Charges. 
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(2) The Keeper must accept an application for registration of— 

(a) any document delivered to the Keeper in pursuance of section 32, 34A, 35, 36 or 
37 of this Act; and 

(b) any notice delivered to the Keeper in pursuance of section 33 or 38(1A) of this 
Act,5

provided that the application is accompanied by such information as the Keeper may 
require for the purposes of the registration. 

(3) On receipt of such an application, the Keeper must note the date of receipt of the 
application; and, where the application is accepted by the Keeper, that date is to be 
treated for the purposes of this Part as the date of registration of the document or notice 10
to which the application relates. 

(4) The Keeper must, after accepting such an application, complete registration by 
registering in the Register of Floating Charges the document or notice to which the 
application relates. 

(5) The Keeper must— 15

(a) make the Register of Floating Charges available for public inspection at all 
reasonable times; 

(b) provide facilities for members of the public to obtain copies of the documents in 
the Register; and 

(c) supply an extract of a document in the Register, certified as a true copy of the 20
original, to any person requesting it. 

(6) An extract certified as mentioned in subsection (5)(c) above is sufficient evidence of the 
original.

(7) The Keeper may charge such fees— 

(a) for registering a document or notice in the Register of Floating Charges; or  25

(b) in relation to anything done under subsection (5) above, 

as the Scottish Ministers may by regulations prescribe. 

(8) The Scottish Ministers may by regulations make provision as to–– 

(a) the form and manner in which the Register of Floating Charges is to be 
maintained; 30

(b) the form of documents (including notices as mentioned in sections 33(1) and 
38(1A) of this Act) for registration in that Register, the particulars they are to 
contain and the manner in which they are to be delivered to the Keeper. 

(9) Provision under subsection (8) above may, in particular, facilitate the use— 

(a) of electronic communication; 35

(b) of documents in electronic form (and of certified electronic signatures in 
documents). 
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32 Creation of floating charges 
(1) It continues to be competent, for the purpose of securing any obligation to which this 

subsection applies, for a company to grant in favour of the creditor in the obligation a 
charge (known as a “floating charge”) over all or any part of the property which may 
from time to time be comprised in the company’s property and undertaking. 5

(2) Subsection (1) above applies to any debt or other obligation incurred or to be incurred 
by, or binding upon, the company or any other person. 

(3) From the coming into force of this section, a floating charge is (subject to section 33 of 
this Act) created only when a document— 

(a) granting a floating charge; and 10

(b) subscribed by the company granting the charge,  

is registered in the Register of Floating Charges. 

(4) References in this Part to a document which grants a floating charge are to a document 
by means of which a floating charge is granted. 

33 Advance notice of floating charges 15

(1) Where a company proposes to grant a floating charge, the company and the person in 
whose favour the charge is to be granted may apply to have joint notice of the proposed 
charge registered in the Register of Floating Charges. 

(3) Subsection (4) below applies where–– 

(a) a notice under subsection (1) above is registered in the Register of Floating 20
Charges; and 

(b) within 21 days of the notice being so registered, a document— 

(i) granting a floating charge conforming with the particulars contained in the 
notice; and

(ii) subscribed by the company granting the charge, 25

is registered in the Register of Floating Charges. 

(4) Where this subsection applies, the floating charge so created is to be treated as having 
been created when the notice under subsection (1) above was so registered. 

34 Ranking of floating charges 
(1) Subject to subsections (4) and (5) below, a floating charge— 30

(a) created on or after the coming into force of this section; and 

(b) which has attached to all or any part of the property of a company, 

ranks as described in subsection (2) below. 

(2) The floating charge referred to in subsection (1) above— 

(a) ranks with— 35

(i) any other floating charge which has attached to that property or any part of 
it; or 

(ii) any fixed security over that property or any part of it, 
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according to date of creation; and 

(b) ranks equally with any floating charge or fixed security referred to in paragraph 
(a) above which was created on the same date as the floating charge referred to in 
subsection (1) above. 

(3) For the purposes of subsection (2) above— 5

(a) the date of creation of a fixed security is the date on which the right to the security 
was constituted as a real right; and 

(b) the date of creation of a floating charge subsisting before the coming into force of 
this section is the date on which the instrument creating the charge was executed 
by the company granting the charge. 10

(4) Where all or any part of the property of a company is subject to both— 

(a) a floating charge; and

(b) a fixed security arising by operation of law,  

the fixed security has priority over the floating charge. 

(5) Where the holder of a floating charge over all or any part of the property of a company 15
has received intimation in writing of the subsequent creation of— 

(a) another floating charge over the same property or any part of it; or 

(b) a fixed security over the same property or any part of it, 

the priority of ranking of the first-mentioned charge is restricted to security for the 
matters referred to in subsection (6) below. 20

(6) Those matters are— 

(a) the present debt incurred (whenever payable); 

(b) any future debt which, under the contract to which the charge relates, the holder is 
required to allow the debtor to incur; 

(c) any interest due or to become due on the debts referred to in paragraphs (a) and 25
(b) above; 

(d) any expenses or outlays which may be reasonably incurred by the holder; and 

(e) in the case of a floating charge to secure a contingent liability (other than a 
liability arising under any further debts incurred from time to time), the maximum 
sum to which the contingent liability is capable of amounting, whether or not it is 30
contractually limited. 

(9) Subsections (1) to (6) above, and any provision made under section 34A(1) of this Act, 
are subject to sections 175 and 176A (provision for preferential debts and share of 
assets) of the Insolvency Act 1986 (c.45). 

34A Ranking clauses35

(1) The document granting a floating charge over all or any part of the property of a 
company may make provision regulating the order in which the charge ranks with any 
other floating charge or any fixed security (including a future floating charge or fixed 
security) over that property or any part of it. 

(2) Provision under subsection (1) above— 40

(a) may displace in whole or part— 

728



Bankruptcy and Diligence etc. (Scotland) Bill 37
Part 2—Floating charges 

(i) subsections (1) and (2) of section 34 of this Act; 

(ii) subsections (5) and (6) of that section; 

(b) may not affect the operation of subsection (4) of that section (whether as against 
subsections (1) and (2) of that section or other provision under subsection (1) 
above).5

(3) Accordingly, subsections (1), (2), (5) and (6) of that section have effect subject to any 
provision made under subsection (1) above. 

(4) Provision under subsection (1) above is not valid unless it is made with the consent of 
the holder of any subsisting floating charge, or any subsisting fixed security, which 
would be adversely affected by the provision. 10

(5) A document of consent for the purpose of subsection (4) above may be registered in the 
Register of Floating Charges. 

35 Assignation of floating charges 
(1) A floating charge may be assigned (and the rights under it vested in the assignee) by the 

registration in the Register of Floating Charges of a document of assignation subscribed 15
by the holder of the charge. 

(2) An assignation under subsection (1) above may be in whole or to such extent as may be 
specified in the document of assignation. 

(3) This section is without prejudice to any other enactment, or any rule of law, by virtue of 
which a floating charge may be assigned. 20

36 Alteration of floating charges 
(1) A document of alteration may alter (whether by addition, deletion or substitution of text 

or otherwise) the terms of a document granting a floating charge. 

(1A) If (and in so far as) an alteration to the terms of a document granting a floating charge 
concerns—25

(a) the ranking of the charge with any other floating charge or any fixed security; or 

(b) the specification of— 

(i) the property that is subject to the charge; or 

(ii) the obligations that are secured by the charge, 

 the alteration is not valid unless subsection (1B) below is satisfied. 30

(1B) This subsection is satisfied if the alteration is made by a document of alteration which 
is—

(a) subscribed by— 

(i) the company which granted the charge;  

(ii) the holder of the charge; and35

(iii) the holder of any other subsisting floating charge, or any subsisting fixed 
security, which would be adversely affected by the alteration, and 

(b) registered in the Register of Floating Charges. 
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(2) But paragraph (a)(i) of subsection (1B) above does not apply in respect of an alteration 
which—

(a) relates only to the ranking of the floating charge first-mentioned in that subsection 
with any other floating charge or any fixed security; and  

(b) does not adversely affect the interests of the company which granted the charge. 5

(3) The granting, by the holder of a floating charge, of consent to the release from the scope 
of the charge of any particular property, or class of property, which is subject to the 
charge is to be treated as constituting an alteration–– 

(a) to the terms of the document granting the charge; and 

(b) as to the specification of the property that is subject to the charge. 10

(4) For the purpose of subsection (3) above, property is not to be regarded as released from 
the scope of a floating charge by reason only of its ceasing to be the property of the 
company which granted the charge. 

37 Discharge of floating charges 
(1) A floating charge may be discharged by the registration in the Register of Floating 15

Charges of a document of discharge subscribed by the holder of the charge. 

(2) A discharge under subsection (1) above may be in whole or to such extent as may be 
specified in the document of discharge. 

(3) This section is without prejudice to any other means by which a floating charge may be 
discharged or extinguished. 20

38 Effect of floating charges on winding up 
(1) Where a company goes into liquidation, a floating charge created over property of the 

company attaches to the property to which it relates. 

(1A) But, in a case mentioned in subsection (6)(a) below, there is no attachment under 
subsection (1) above until such time as a notice of attachment is registered in the 25
Register of Floating Charges on the application of the holder of the charge. 

(2) The attachment of a floating charge to property under subsection (1) above is subject to 
the rights of any person who— 

(a) has effectually executed diligence on the property to which the charge relates or 
any part of it; 30

(b) holds over that property or any part of it a fixed security ranking in priority to the 
floating charge; or 

(c) holds over that property or any part of it another floating charge so ranking. 

(3) Interest accrues in respect of a floating charge which has attached to property until 
payment is made of any sum due under the charge. 35

(4) Part IV, except section 185, of the Insolvency Act 1986 has (subject to subsection (1) 
above) effect in relation to a floating charge as if the charge were a fixed security over 
the property to which it has attached in respect of the principal of the debt or obligation 
to which it relates and any interest due or to become due on it. 

(5) Subsections (1) to (4) above do not affect the operation of— 40
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(a) sections 53(7) and 54(6) (attachment of floating charge on appointment of 
receiver) of the Insolvency Act 1986;  

(b) sections 175 and 176A of that Act; or 

(c) paragraph 115(3) of Schedule B1 (attachment of floating charge on delivery of a 
notice by an administrator) to that Act. 5

(6) For the purposes of this section, reference to a company going into liquidation— 

(a) in a case where a court of a member State has under the EC Regulation 
jurisdiction as respects the company which granted the relevant floating charge, 
means the opening of insolvency proceedings in that State; 

(b) in any other case, is to be construed in accordance with section 247(2) and (3) of 10
the Insolvency Act 1986 (c.45). 

(7) In subsection (6)(a) above— 

 “the EC Regulation” is the Regulation of the Council of the European Union 
published as Council Regulation (EC) No 1346/2000 on insolvency proceedings; 

 “court” is to be construed in accordance with Article 2(d) of that Regulation; 15

 “insolvency proceedings” is to be construed in accordance with Article 2(a) of 
that Regulation; 

 “member State” means a member State of the European Union apart from the 
United Kingdom. 

39 Repeals, savings and transitional arrangements 20

(1) Part XVIII (floating charges: Scotland) of the Companies Act 1985 (c.6) is repealed. 

(2) Nothing in this Part (except sections 34 and 34A so far as they concern the ranking of 
floating charges subsisting immediately before the coming into force of this section) 
affects the validity or operation of floating charges subsisting before the coming into 
force of this section. 25

(3) So, despite the repeal of Chapters I and III of Part XVIII of that Act by subsection (1) 
above, the provisions of those Chapters are to be treated as having effect for the 
purposes of floating charges subsisting immediately before the coming into force of this 
section.

(4) In particular— 30

(a) floating charges subsisting immediately before the coming into force of this 
section rank with each other as they ranked with each other in accordance with 
section 464 of the Companies Act 1985 immediately before that section was 
repealed by subsection (1) above; and 

(b) a floating charge subsisting immediately before the coming into force of this 35
section ranks with a fixed security so subsisting as it ranked with the security in 
accordance with section 464 of the Companies Act 1985 immediately before that 
section was repealed by subsection (1) above. 

(5) Section 140 (floating charges (Scotland)) of the Companies Act 1989 (c.40) is repealed 
(but, despite being repealed, is to be treated as having effect for the purposes of 40
subsections (3) and (4) above). 
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40 Interpretation
In this Part— 

“company” means an incorporated company (whether or not a company within the 
meaning of the Companies Act 1985 (c.6)); 

“fixed security”, in relation to any property of a company, means any security 5
(other than a floating charge or a charge having the character of a floating charge) 
which on the winding up of the company in Scotland would be treated as an 
effective security over that property including, in particular, a heritable security 
(within the meaning of section 9(8) of the Conveyancing and Feudal Reform 
(Scotland) Act 1970 (c.35)). 10

Related further provision 

41 Formalities as to documents 
(1) In section 6 (registration of documents) of the Requirements of Writing (Scotland) Act 

1995 (c.7), after subsection (1)(a), insert— 

“(aa) to register a document in the Register of Floating Charges;”. 15

(2) In section 46 (extract decree of reduction to be recorded) of the Conveyancing 
(Scotland) Act 1924 (c.27)— 

(a) in subsection (2), for the words “This section” substitute “Subsection (1) above”; 
and

(b) after subsection (2), insert— 20

“(3) This section shall apply in relation to a document registered in the Register of 
Floating Charges as it applies in relation to a deed or other document 
pertaining to a heritable security which is recorded in the Register of Sasines 
(and the references to recording are to be read accordingly).”. 

(3) In section 8 (rectification of defectively expressed documents) of the Law Reform 25
(Miscellaneous Provisions) (Scotland) Act 1985 (c.73), after subsection (5), insert— 

“(5A) Subsection (5) above applies in relation to document registered in the Register 
of Floating Charges as it applies in relation to a document recorded in the 
Register of Sasines (and the references to recording are to be read 
accordingly).”.30

42 Industrial and provident societies 
(1) For section 3 (application to registered societies of provisions relating to floating 

charges) of the Industrial and Provident Societies Act 1967 (c.48) substitute— 

“3 Application to registered societies of provisions relating to floating charges

(1) The provisions of Part 2 of the Bankruptcy and Diligence etc. (Scotland) Act 35
2006 (asp 00) (in this section referred to as the “relevant provisions”) shall 
apply to a registered society as they apply to an incorporated company. 

(2) Where, in the case of a registered society— 

(a) there are in existence— 

(i) a floating charge created under the relevant provisions (as applied 40
by this section), and 
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(ii) an agricultural charge created under Part II of the Agricultural 
Credits (Scotland) Act 1929 (c.13), and 

(b) any assets of the society are subject to both charges,  

 sections 34(1) to (3) (including as subject to section 34A(1) to (4)) and 38(2)(c) 
of the Bankruptcy and Diligence etc. (Scotland) Act 2006 shall have effect for 5
the purposes of determining the ranking with one another of those charges as if 
the agricultural charge were a floating charge created under the relevant 
provisions on the date of creation of the agricultural charge.”.

(2) Section 4 (filing of information relating to charges) of that Act is repealed. 

(3) In section 5 (supplemental provisions) of that Act— 10

(a) for paragraph (b) of subsection (1) substitute— 

“(b) any security, except a floating charge, granted by a registered society 
over any of its assets,”; and 

(b) the references to section 4 of that Act are to be treated as references to that section 
as it had effect immediately before its repeal by subsection (2) above. 15

PART 3

ENFORCEMENT

Scottish Civil Enforcement Commission 

43 Scottish Civil Enforcement Commission 
(1) There is established a body corporate to be known as the Scottish Civil Enforcement 20

Commission (in this Act, the “Commission”) having the functions conferred on it by 
virtue of this Act and any other enactment. 

(2) The Commission must, in the exercise of its functions, act— 

(a) in a manner that encourages equal opportunities and in particular the observance 
of the equal opportunity requirements; and 25

(b) in accordance with any directions given to it by the Scottish Ministers. 

(3) In subsection (2)(a) above, “equal opportunities” and “equal opportunity requirements” 
have the same meanings as in Section L2 of Part II of Schedule 5 to the Scotland Act 
1998 (c.46). 

(4) The Scottish Ministers may, by regulations— 30

(a) confer functions on;  

(b) remove functions from; or 

(c) otherwise modify the functions of, 

the Commission. 

(5) Regulations made under subsection (4) above may— 35

(a) transfer a function to the Commission which is conferred on another person by 
virtue of any other enactment; and 

(b) make such modifications to any other enactment which the Scottish Ministers 
consider necessary or expedient in consequence of transferring the function. 
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(6) The Advisory Council on Messengers-at-Arms and Sheriff Officers is abolished.  

(7) Schedule 2 to this Act makes further provision about the Commission. 

44 Information and annual report 
(1) The Commission must provide the Scottish Ministers with information relating to the 

exercise of the Commission’s functions as the Scottish Ministers consider appropriate. 5

(2) The Commission must prepare a report on its activities during the whole of each 
financial year as soon as practicable after the end of the period to which the report 
relates.

(3) A report prepared under subsection (2) above— 

(a) must include a statement of accounts, prepared in accordance with paragraph 29 10
of schedule 2 to this Act, for the period to which the report relates; and 

(b) may include a statistical analysis of the performance by judicial officers of their 
functions and the undertaking by officers of activities during the period to which 
the report relates or any other period specified by the Commission in the report. 

(4) The Commission may, in preparing the report under subsection (2) above, require a 15
judicial officer to provide any information it considers necessary or proper for the 
purposes of preparing the report. 

(5) The Commission must— 

(a) send a copy of each report prepared under subsection (2) above to the Scottish 
Ministers; and 20

(b) publish the report. 

(6) The Scottish Ministers must lay a copy of a report sent to them under subsection (5)(a) 
above before the Scottish Parliament. 

45 Publication of guidance and other information 
(1) The Commission may— 25

(a) prepare and publish information and other materials; and 

(b) carry on any other activities, 

that it considers appropriate for the purposes of informing and educating the public 
about the matters mentioned in subsection (2) below. 

(2) Those matters are— 30

(a) the Commission’s functions; 

(b) the functions and, subject to section 49(1) of this Act, the activities of judicial 
officers; and 

(c) the law of and procedures and practice relating to diligence. 

46 Published information not to enable identification 35

Information— 

(a) contained in a report prepared under section 44(2); or 

(b) published under section 45(1) or 49(1), 
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of this Act must not be in a form which identifies or enables the identification of judicial 
officers or persons against whom diligence has been executed. 

47 Register of judicial officers 
(1) The Commission must keep a register of judicial officers, which is to be open to public 

inspection at reasonable times determined by the Commission. 5

(2) The Commission may make rules— 

(a) prescribing the particulars and other information to be recorded in the register; 

(b) regulating the procedure by which a judicial officer must intimate such particulars 
and other information to the Commission; 

(c) requiring the notification to the Commission of changes in the particulars and 10
other information. 

48 Code of practice 
(1) The Commission–– 

(a) must prepare and publish a code of practice in relation to the exercise of the 
functions of; and  15

(b) may, subject to section 49(2)(a) of this Act, prepare and publish such a code in 
relation to the undertaking of activities by, 

judicial officers. 

(2) The Commission may— 

(a) revise the whole or any part of a code published under this section; and 20

(b) publish the revised code. 

(3) The Commission must send a copy of each code of practice published under this section 
to—

(a) the Scottish Ministers; and 

(b) the association designated as the professional association for judicial officers 25
under section 56(1) of this Act (in this Part, the “professional association”). 

(4) The Scottish Ministers must lay a copy of a code of practice sent to them under 
subsection (3)(a) above before the Scottish Parliament. 

49 Publication of information relating to informal debt collection 
(1) The Commission may publish information and other materials for the purposes of— 30

(a) promoting good practice in; and 

(b) informing the public about, 

informal debt collection. 

(2) Information published under subsection (1) above may take the form of— 

(a) a code of practice for persons undertaking informal debt collection; or 35

(b) guidance for those persons. 

735



44 Bankruptcy and Diligence etc. (Scotland) Bill 
Part 3—Enforcement 

(2A) Where the information published under subsection (1) above takes the form of a code of 
practice for persons undertaking informal debt collection, subsections (2), (3)(a) and (4) 
of section 48 of this Act apply as they apply to a code of practice published under that 
section.

(3) In this section, “informal debt collection” means the collection of debts (including debts 5
which are not constituted by decrees or documents of debt) by methods other than 
diligence.

(4) In subsection (3) above, “decrees” and “documents of debt” are to be construed in 
accordance with section 199 of this Act. 

Judicial officers 10

51 Judicial officers 
(1) There is established an office to be known as judicial officer and any person who holds a 

commission as officer has the functions conferred by virtue of this Act and any other 
enactment. 

(1A) A person may be granted a commission as a judicial officer by the Lord President of the 15
Court of Session but only on the recommendation of the Commission under section 
52(1) of this Act. 

(1B) Where the Lord President grants a person a commission as a judicial officer, the 
Commission must intimate that decision to— 

(a) the person who applied for the commission; and 20

(b) the professional association. 

(2) A judicial officer who holds a commission granted under subsection (1A) above may 
carry out that officer’s functions in the whole of Scotland. 

(3) Subject to section 54(2) of this Act, any person who wishes to be a judicial officer must 
apply to the Commission. 25

(4) A judicial officer may be deprived of office by the Lord President but only where— 

(a) the disciplinary committee of the Commission (in this Part, the “disciplinary 
committee”) recommends under section 62(4)(a)(ii) or (5)(b) of this Act that the 
officer be deprived of office; 

(b) any time limit within which the officer may appeal under section 64 of this Act 30
has expired; and 

(c) no such appeal has been made. 

(5) Where the Lord President deprives a judicial officer of office, the Commission must 
intimate that decision to— 

(a) the judicial officer; 35

(b) the Court of Session; 

(c) every sheriff principal; and 

(d) the professional association. 

52 Appointment of judicial officer 
(1) Where the Commission is satisfied— 40
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(a) that a person who applies to it is a fit and proper person to be appointed as a 
judicial officer; and 

(b) having regard to— 

(i) the number of persons already holding commission as officers; and 

(ii) any other matters the Commission considers relevant,  5

that the appointment is appropriate, 

the Commission must, subject to section 56(3) of this Act, recommend that the Lord 
President of the Court of Session grants that person a commission as an officer.  

(1A) The Commission must send a copy of its decision on an application for a commission as 
a judicial officer to the person who applied for the commission. 10

(2) Where the Lord President grants a person a commission as a judicial officer under 
section 51(1A) of this Act, the Commission must issue an official identity card, in a 
form determined by the Commission, to the officer. 

(3) A judicial officer carrying out an officer’s functions must, on being requested to do so, 
exhibit the official identity card issued under subsection (2) above. 15

(4) The Commission may make rules about— 

(a) the procedure for applications for a commission as a judicial officer; 

(b) the qualifications that a person must have before that person may be granted a 
commission under section 51(1A) of this Act; 

(c) the examinations that a person may be required to undertake in pursuance of a 20
qualification prescribed by rules made under paragraph (b) above; 

(d) the training that a person must undertake before that person may be granted a 
commission; and 

(e) any other matters in relation to applications as it considers appropriate. 

53 Annual fee 25

(1) The Commission may make rules requiring every judicial officer holding a commission 
to pay an annual fee to the Commission. 

(2) Rules made under subsection (1) above may include provision— 

(a) specifying the date by which the fee must be paid each year; 

(b) specifying the manner in which it must be paid; and 30

(c) about any other matters in relation to the fee that the Commission considers 
appropriate.

(3) Anything done by the Commission under this section must be approved by the Scottish 
Ministers.

Abolition of offices of messenger-at-arms and sheriff officer 35

54 Abolition of offices of messenger-at-arms and sheriff officer 
(1) The offices of messenger-at-arms and sheriff officer are abolished. 
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(2) Any person who, immediately before the day on which this section comes into force, 
holds a commission as a messenger-at-arms or sheriff officer is deemed, from that day, 
to hold a commission as a judicial officer as if granted under section 51(1A) of this Act. 

(3) Notwithstanding subsection (1) above and subject to subsection (4) below, a judicial 
officer may carry out any function which, under any rule of law, it was competent for a 5
messenger-at-arms or sheriff officer to carry out. 

(4) Subsection (3) above applies only in so far as the function is not inconsistent with any 
provision of this Act or any other enactment. 

(5) References in any enactment (other than the references in the enactments mentioned in 
subsection (6) below) to— 10

(a) a “messenger-at-arms”; 

(b) a “sheriff officer”; and 

(c) an “officer of court”, 

are to be construed as references to a judicial officer. 

(6) Those enactments are— 15

(a) section 18 of the Confirmation of Executors (Scotland) Act 1858 (c.56) (power to 
make Acts of Sederunt for the purposes of the Act); 

(b) section 13 of the Heritable Securities (Scotland) Act 1894 (c.44) (trustees or 
others to have powers conferred by the Act where debtor incapacitated); 

(c) section 18(1) of the Company Directors Disqualification Act 1986 (c.46) 20
(Secretary of State’s power to require particulars of disqualification orders or 
undertakings); and 

(d) section 127(1) of the Criminal Procedure (Scotland) Act 1995 (c.46) (Clerk of 
Justiciary to furnish forms etc. relating to appeals). 

Regulation of judicial officers 25

55 Regulation of judicial officers 
(1) The Scottish Ministers may, by regulations— 

(a) confer functions on;  

(b) remove functions from; or 

(c) otherwise modify the functions of, 30

judicial officers. 

(2) The Scottish Ministers may, by regulations— 

(a) prescribe the types of business association which judicial officers may form in 
order to carry out their functions; 

(b) make provision about the ownership, membership, management and control of 35
those business associations; 

(c) prescribe conditions which must be satisfied by those business associations; 

(d) make provision regulating the fees and charges which may be levied by an officer 
in the performance of the officer’s functions.  
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(3) Before making regulations under subsection (1) or (2) above, the Scottish Ministers 
must consult the Commission. 

(4) The Commission may make rules— 

(a) regulating, without prejudice to sections 58 to 63 of this Act, the conduct of 
judicial officers; 5

(b) prohibiting the undertaking by officers of activities which appear to the 
Commission to be incompatible with their functions; 

(c) permitting, subject to any conditions the Commission provides for in the rules, the 
undertaking by officers for remuneration of activities, not appearing to the 
Commission to be incompatible with their functions; 10

(d) which make provision— 

(i) about the accounts and finances of officers, including the keeping and 
auditing of officers’ accounts; 

(ii) for the keeping of records by officers and the inspection of those records; 
and15

(iii) about the finding of caution by officers; and 

(e) regulating other matters in relation to officers that the Commission considers 
appropriate.

(5) A judicial officer must not undertake any activity which is not connected with the 
officer’s functions for remuneration unless the officer obtains the permission of the 20
Commission. 

(6) The Commission must not withhold permission under subsection (5) above unless it 
appears to the Commission that the undertaking by the judicial officer of the activity 
would be incompatible with the officer’s functions. 

(7) The Commission may–– 25

(a) attach conditions to; or

(b) revoke,

any permission granted under subsection (5) above. 

55A Duty to notify Commission of bankruptcy etc.
(1) Where, in relation to a judicial officer, any of the events mentioned in subsection (2) 30

below occurs, the officer must, before the expiry of the period of 28 days beginning with 
the occurrence of the event, notify the Commission in writing of it. 

(2) The events referred to in subsection (1) above are— 

(a) the sequestration of the judicial officer; 

(b) the granting by the officer of a trust deed for creditors; 35

(c) the making of a bankruptcy restrictions order in respect of the officer; 

(d) the acceptance by the Accountant in Bankruptcy of a bankruptcy restrictions 
undertaking made by the officer; 

(e) the making, under the Company Directors Disqualification Act 1986 (c. 46), of a 
disqualification order against the officer; 40
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(f) where the officer is a partner in a partnership the sole or main business of which is 
the provision of judicial officer services— 

(i) the granting by the partnership of a trust deed for creditors; or 

(ii) the sequestration of the partnership; 

(g) where the officer is a member in a limited liability partnership the sole or main 5
business of which is the provision of judicial officer services, the commencement 
of the winding up of that partnership on the ground of insolvency. 

(3) In subsection (2) above, “trust deed” has the meaning given by section 5(4A) of the 
1985 Act. 

56 Judicial officers’ professional association 10

(1) The Scottish Ministers, by regulations— 

(a) must designate an association as the professional association for judicial officers; 
and

(b) may make provision in relation to the functions, constitution and procedures of the 
professional association. 15

(2) The Scottish Ministers may not make regulations under subsection (1) above without 
first consulting—

(a) the Commission; 

(b) representatives of the professional association or, as the case may be, proposed 
professional association; and 20

(c) such other bodies or persons who appear to the Scottish Ministers to have an 
interest.

(3) A person may not hold a commission as a judicial officer unless that person is a member 
of the professional association.  

56A Duty of professional association to forward complaints to Commission25

 Where the professional association receives a complaint about a judicial officer or any 
services provided by the officer, the association must send details of the complaint and 
any material which accompanies it to the Commission. 

56B Information from professional association
 The Commission may require the professional association to provide any information 30

the Commission considers necessary or proper for the purposes of— 

(a) any inspection under section 57 of this Act; 

(b) any investigation under section 58 of this Act; or 

(c) the consideration by the disciplinary committee of any matter under section 61 of 
this Act. 35
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Investigation of judicial officers 

57 Inspection of judicial officer 
(1) The Commission may appoint a person to inspect the work or particular aspects of the 

work of a judicial officer. 

(2) A person appointed under subsection (1) above must, if required to do so by the 5
Commission, inquire into any activities undertaken for remuneration by the judicial 
officer.

(3) A person appointed under subsection (1) above must submit a report of the inspection 
and of any inquiry under subsection (2) above to the Commission. 

(4) The Commission must pay a person appointed under subsection (1) above— 10

(a) a fee, unless the person is employed in the civil service and the person carries out 
the inspection in that person’s capacity as a civil servant; and 

(b) any outlays reasonably incurred by the person, 

in connection with an inspection, inquiry and report under this section. 

58 Investigation of alleged misconduct by judicial officer 15

(1) This section applies where— 

(a) a person appointed under section 57(1) of this Act submits a report to the 
Commission disclosing that a judicial officer may have been guilty of misconduct; 

(b) a sheriff or a Senator of the College of Justice (other than the Lord President) 
makes a report to the Commission alleging misconduct by an officer; 20

(ba) the professional association sends, under section 56A of this Act, details of a 
complaint about an officer to the Commission; 

(c) any other person complains to the Commission alleging misconduct by an officer; 
or

(d) the Commission otherwise has reason to believe that an officer may have been 25
guilty of misconduct. 

(2) The Commission may disregard a report or complaint under subsection (1) above if the 
Commission considers it to be frivolous or vexatious. 

(3) The Commission, after giving the judicial officer an opportunity to admit or deny the 
misconduct or to give an explanation of the matter, may appoint a person to investigate 30
the matter. 

(4) But the Commission may not appoint a person under subsection (3) above if the judicial 
officer—

(a) admits the misconduct in writing; or 

(b) gives a satisfactory explanation of the matter. 35

(5) The person appointed under subsection (3) above, after carrying out the investigation— 

(a) must report to the Commission; and 

(b) may, if of the opinion that there is— 

(i) a probable case of misconduct; and  
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(ii) evidence sufficient to justify disciplinary proceedings, 

make a recommendation that the matter be referred to the disciplinary committee. 

(6) The Commission must, where it receives a recommendation under subsection (5)(b) 
above, refer the matter to the disciplinary committee to be dealt with under section 61 of 
this Act. 5

(7) The Commission must pay the person appointed under subsection (3) above— 

(a) a fee, unless the person is employed in the civil service and the person carries out 
the investigation in that person’s capacity as a civil servant; and  

(b) any outlays reasonably incurred by the person,  

in connection with an investigation under this section and any hearing under section 61 10
of this Act. 

(8) In a case to which subsection (1)(a) above applies, the person appointed under 
subsection (3) above may be the same person as was appointed under section 57(1) of 
this Act. 

(9) In this Part, “misconduct” includes— 15

(a) conduct tending to bring the office of judicial officer into disrepute; 

(b) failure to comply with a requirement imposed under section 44(4) of this Act;  

(c) where a fee is due by virtue of rules made under subsection (1) of section 53 of 
this Act and a date has been specified by rules made under subsection (2)(a) of 
that section, failure to pay the fee within 3 months of that date; and 20

(d) failure to notify the Commission under subsection (1) of section 55A of this Act 
of the occurrence of an event mentioned in subsection (2) of that section. 

59 Suspension of judicial officer pending outcome of disciplinary or criminal 
proceedings

(1) This section applies— 25

(a) in any of the circumstances mentioned in section 58(1) of this Act;  

(aa) where section 60A of this Act applies; or 

(b) where a judicial officer has been charged with an offence. 

(2) The disciplinary committee may make an order suspending the judicial officer from 
practice for a period specified in the order. 30

(3) The disciplinary committee may— 

(a) extend the period specified in the order; or 

(b) revoke the order. 

60 Commission’s duty in relation to offences or misconduct by judicial officer 
(1) This section applies where–– 35

(a) the Commission becomes aware that a judicial officer has been convicted by a 
court of any offence; or 

(b) an officer admits misconduct under section 58(4)(a) of this Act. 
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(2) The Commission must refer the matter to the disciplinary committee to be dealt with 
under section 61 of this Act. 

(3) Subsection (1)(a) above and section 62(3) of this Act are without prejudice to section 
4(3)(b) of the Rehabilitation of Offenders Act 1974 (c.53) (non-disclosure no grounds 
for dismissal etc.); and in those provisions “offence” means any offence of which the 5
judicial officer has been convicted before or after that person was granted a commission 
as an officer, other than any offence disclosed in that person’s application for such a 
commission. 

60A Commission’s power in relation to judicial officer’s bankruptcy etc. 
(1) This section applies where the Commission— 10

(a) becomes aware (whether by the judicial officer notifying it under section 55A(1) 
of this Act or otherwise) that an event mentioned in subsection (2) of that section 
has occurred; and 

(b) considers that the occurrence of that event or circumstances surrounding it, 
although falling short of misconduct and not involving the commission of an 15
offence, give rise to concerns about— 

(i) the officer; 

(ii) the exercise by the officer of that officer’s functions; or 

(iii) the undertaking by that officer of activities. 

(2) The Commission may refer the matter to the disciplinary committee to be dealt with 20
under section 61 of this Act. 

Disciplinary proceedings 

61 Referrals to the disciplinary committee 
(1) In dealing with any matter referred to the disciplinary committee under section 58(6), 

60(2) or 60A(2) of this Act, the committee— 25

(a) must consider— 

(i) any report made to the Commission under section 58(5)(a) of this Act; and  

(ii) any other relevant information held by the Commission; and 

(b) may, if it considers it appropriate, hold a hearing. 

(2) Where the judicial officer to whom a referred matter relates requests a hearing before 30
the disciplinary committee, the committee must hold one.  

(3) The disciplinary committee must, when holding a hearing, afford the persons mentioned 
in subsection (4) below the opportunity to— 

(a) make representations (whether orally or in writing); and 

(b) lead, or produce, evidence.  35

(4) Those persons are— 

(a) the judicial officer to whom the hearing relates; 

(b) where there was an investigation under section 58 of this Act, the person who 
carried it out; and
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(c) any other person the committee considers appropriate. 

(5) The disciplinary committee may award expenses in any hearing in favour of or against 
the judicial officer to whom the hearing relates. 

(6) The Commission’s expenses in any hearing include any payments made under section 
57(4) and 58(7) of this Act.  5

(7) Where expenses are awarded under subsection (5) above— 

(a) in favour of the judicial officer, the expenses are recoverable by the officer from 
the Commission; or 

(b) against the officer, the expenses are recoverable by the Commission from the 
officer.10

(8) The Commission may make rules in relation to the procedures, including the procedures 
to be followed during a hearing, of the disciplinary committee. 

(9) Any rules made under subsection (8) above must be approved by the Scottish Ministers. 

62 Disciplinary committee’s powers 
(1) This section applies where, after dealing with a matter referred to the disciplinary 15

committee under section 58(6), 60(2) or 60A(2) of this Act, the committee is satisfied 
that it is appropriate to take further action under this section. 

(2) Where the disciplinary committee is satisfied that— 

(a) the judicial officer is guilty of misconduct; or 

(b) the officer has admitted misconduct under section 58(4)(a) of this Act, 20

the committee may make one or more of the orders mentioned in subsection (4) below. 

(2A) Where the matter referred to the disciplinary committee is one to which section 60A of 
this Act applies, the committee may make an order under paragraph (a) or (ba) of 
subsection (4) below. 

(3) Where the judicial officer has been convicted of an offence, the disciplinary committee 25
may make an order under paragraph (a), (b) or (ba) of subsection (4) below. 

(4) Those orders are— 

(a) an order— 

(i) suspending the judicial officer from practice for a period specified in the 
order; or 30

(ii) recommending that the Lord President of the Court of Session deprives the 
officer of office; 

(b) an order censuring the officer; 

(ba) an order restricting— 

(i) the functions which the officer may exercise; or 35

(ii) the activities which the officer may undertake, 

 for such period as the committee considers appropriate; 

(c) an order imposing a fine on the officer not exceeding level 4 on the standard scale; 
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(d) if the misconduct consists of or includes the charging of excessive fees or outlays, 
an order requiring the officer to repay so much of those fees or outlays as is 
excessive together with such interest as the disciplinary committee considers 
appropriate.

(5) Where a judicial officer fails to comply with an order under subsection (4)(c) above the 5
disciplinary committee may, if it has not already done so, make an order— 

(a) suspending the officer from practice for a period specified in the order; or 

(b) recommending that the Lord President of the Court of Session deprives the officer 
of office. 

(6) The disciplinary committee must send a copy of any decision it makes under this section 10
to the judicial officer to whom that decision relates. 

63 Orders under sections 59 and 62: supplementary provision 
(1) An order mentioned in section 62(4)(c) of this Act is enforceable as if it were an extract 

registered decree arbitral bearing a warrant for execution issued by the sheriff. 

(2) The Commission may recover any fine imposed by such an order. 15

(3) The Commission must intimate any order made by the disciplinary committee under 
section 59(2) or (3) or 62 (other than an order under section 62(4)(a)(ii) or (5)(b)) of this 
Act to— 

(a) the Court of Session; 

(b) every sheriff principal; and 20

(c) the professional association. 

Appeals

64 Appeals from decisions under sections 52, 59 and 62 
(1) Where the Commission decides under section 52(1) of this Act not to recommend that 

the Lord President grants a person a commission as a judicial officer, the person who 25
applied may appeal to the Inner House against that decision. 

(1A) Where the disciplinary committee makes an order under— 

(a) section 59(2) or (3)(a); or 

(b) section 62(2), (2A), (3) or (5), 

 of this Act, the judicial officer to whom the order relates may appeal to the Inner House 30
against that order. 

(2) The decision of the Inner House on an appeal under subsection (1) or (1A) above is 
final.

(3) The Court of Session may, by Act of Sederunt, prescribe the procedure in relation to an 
appeal under subsection (1) or (1A) above. 35
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Miscellaneous

65 Judicial officer’s actions void where officer has interest 
(1) Anything done by a judicial officer in exercising or purporting to exercise a prescribed 

function in relation to a matter in which the officer has an interest is void. 

(2) A judicial officer has an interest in a matter where the matter— 5

(a) is one in which the officer has an interest as an individual; or 

(b) consists of or includes a debt in relation to which any of the circumstances 
mentioned in subsection (3) below apply. 

(3) The circumstances referred to in subsection (2)(b) above are that the debt is due to or 
by—10

(a) a business associate of the judicial officer; 

(b) a member of the officer’s family; or 

(c) a company or firm, and the officer, a business associate of the officer or a member 
of the officer’s family— 

(i) is a director or partner of that company or firm; 15

(ii) holds, either alone or along with an other person, a controlling interest in 
that company or firm; or 

(iii) has a pecuniary interest in that company or firm and the sole or main 
business of the company or firm is the purchase of debts for enforcement. 

(4) Any reference in subsection (3) above to— 20

(a) a business associate of a judicial officer is to be construed as a reference to a co-
director, partner, employer, employee, agent or principal of the officer; 

(c) a controlling interest in a company is to be construed as a reference to an interest 
giving a person control of a company within the meaning of section 840 of the 
Income and Corporation Taxes Act 1988 (c.1) (meaning of “control”). 25

(4A) Any reference in subsection (3) above to a member of a judicial officer’s family is to be 
construed as a reference to— 

(a) the spouse of the officer; 

(b) a person living together with the officer as husband and wife; 

(c) a civil partner of the officer; 30

(d) a person living with the officer in a relationship which has the characteristics of 
the relationship between a husband and wife except that the person and the officer 
are of the same sex; 

(e) a parent of the officer; 

(f) a brother or sister of the officer; 35

(g) a child of the officer, including— 

(i) a stepchild; and 

(ii) any child brought up or treated by the officer or any person mentioned in 
paragraph (b), (c) or (d) above as a child of the officer or, as the case may 
be, of that person; 40

746



Bankruptcy and Diligence etc. (Scotland) Bill 55
Part 3—Enforcement 

(h) a grandchild of the officer, 

 and any relationships of the half blood or by affinity are to be construed as relationships 
of the full blood. 

(5) In subsection (4)(a) above, “principal” does not include a principal in a contract for the 
carrying out by the judicial officer of the prescribed function in relation to the debt 5
concerned.

(6) In subsections (1) and (5) above, “prescribed function” means any function conferred on 
a judicial officer by virtue of this Act or any other enactment which the Scottish 
Ministers by regulations specify for the purposes of this section. 

66 Measure of damages payable by judicial officer for negligence or other fault 10

For the avoidance of doubt, nothing in this Part— 

(a) revives any rule of law whereby, if a messenger-at-arms or a sheriff officer has 
been found liable to a creditor for negligent delay or failure to execute diligence, 
or for other fault in the execution of diligence, the damages payable by the 
messenger or, as the case may be, officer are determined solely by reference to the 15
amount of the debt; or 

(b) applies any such rule of law to a judicial officer.  

67 Effect of code of practice 
(1) A judicial officer must, in exercising the officer’s functions or undertaking any 

activities, have regard to the provisions (so far as they are applicable) of any code of 20
practice published under section 48 or 49 of this Act. 

(2) A failure on the part of a judicial officer to comply with any provision of a code of 
practice does not of itself render the officer liable to any criminal or civil proceedings. 

(3) A code of practice is admissible in evidence in any criminal or civil proceedings. 

(4) If any provision of a code of practice appears to— 25

(a) the court or tribunal conducting any civil or criminal proceedings; or 

(b) the disciplinary committee holding a hearing under section 61 of this Act, 

to be relevant to any question arising in the proceedings, that provision of the code may 
be taken into account in determining that question. 

50 Electronic publications and communications 30

In this Part–– 

(a) references to “publishing” include publishing by electronic means and cognate 
expressions are to be construed accordingly; and 

(b) any reference to a notification, admission or representation being in writing 
includes a reference to that notification, admission or representation being an 35
electronic communication. 
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PART 4

LAND ATTACHMENT AND RESIDUAL ATTACHMENT

CHAPTER 1

ABOLITION OF ADJUDICATION FOR DEBT

68 Abolition of adjudication for debt 5

(1) The diligence of adjudication for debt is abolished and any enactment or rule of law 
enabling an action of adjudication for debt to be raised ceases to have effect. 

(2) Subsection (1) above does not affect an action of adjudication for debt— 

(a) raised before; and 

(b) in which decree of adjudication is granted no later than 6 months after, 10

the day this section comes into force. 

69 Renaming of the Register of Inhibitions and Adjudications 
(1) The Register of Inhibitions and Adjudications is renamed the Register of Inhibitions. 

(2) Any reference in an enactment to— 

(a) the Register of Inhibitions and Adjudications;15

(b) the General Register of Inhibitions; or 

(c) the Register of Adjudications, 

is to be construed as a reference to the Register of Inhibitions. 

CHAPTER 2

ATTACHMENT OF LAND20

Land attachment 

70 Land attachment
(1) There is to be a form of diligence over land to be known as land attachment. 

(2) Land attachment is competent to enforce payment of a debt but only if— 

(a) the debt is constituted by a decree or document of debt; 25

(b) the debtor has been charged to pay the debt; 

(d) the period for payment specified in the charge has expired without payment being 
made; and 

(e) where the debtor is an individual, the creditor has, no earlier than 12 weeks before 
registering the notice of land attachment, provided the debtor with a debt advice 30
and information package. 

(3) A land attachment is, subject to sections 72(4) and 110(1) of this Act, created at the 
beginning of the day which falls immediately after the expiry of the period of 28 days 
beginning with the day or, as the case may be, the last day on which a notice of land 
attachment in relation to the land is registered. 35
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(4) During the period of 28 days referred to in subsection (3) above, the notice has effect as 
if it were an inhibition— 

(a) registered against the debtor in the Register of Inhibitions; and 

(b) restricted to the land described in the notice. 

(5) A land attachment— 5

(a) confers on the creditor a subordinate real right over the land described in the 
notice (in this Chapter, the “attached land”); and 

(b) secures the sum (in this Chapter, the “sum recoverable by the land attachment”) 
mentioned in subsection (6) below. 

(6) That sum is— 10

(a) the sum for the payment of which the charge was served, together with any 
interest accruing after such service and before the attachment ceases to have 
effect; and 

(b) all expenses which are chargeable against the debtor by virtue of the attachment. 

(7) The Scottish Ministers may, by regulations— 15

(a) substitute for the period of 28 days referred to in subsection (3) above such other 
period; and 

(b) make such amendment of enactments (including this Act) in consequence of such 
a substitution,

as they think fit. 20

(8) In this Act, “debt advice and information package” means the debt advice and 
information package referred to in section 10(5) of the Debt Arrangement and 
Attachment (Scotland) Act 2002 (asp 17) (in this Act, the “2002 Act”). 

71 Attachable land 
(1) In this Chapter, “land” means— 25

(a) land (including buildings and other structures and land covered with water) owned 
by the debtor; and 

(b) a long lease of land in relation to which the debtor is the tenant. 

(2) It is not competent to create a land attachment over— 

(a) land—30

(i) to which a title has never been registered; or 

(ii) to which the debtor does not have a registered title; 

(b) a proper liferent in relation to which the debtor is the liferenter; or 

(c) a long lease which is not assignable. 

(3) Subsection (2)(c) above does not apply to a lease which is assignable only with the 35
consent of the landlord, whether or not it is a condition of the lease that consent must not 
be withheld unreasonably. 
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72 Notice of land attachment
(1) A notice of land attachment must— 

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 

(b) describe the land to be attached; and 

(c) be registered in both— 5

(i) the property register in which title to the land is registered (in this Chapter, 
the “appropriate property register”); and 

(ii) the Register of Inhibitions. 

(1A) It is not competent to register a notice of land attachment unless the sum which the 
debtor has been charged to pay exceeds the sum mentioned in subsection (1B) below. 10

(1B) That sum is— 

(a) £3,000; or 

(b) such other sum as may be prescribed by the Scottish Ministers by regulations. 

(2) It is competent to register a single notice of land attachment in relation to two or more 
sums which, under separate warrants for diligence in execution, the debtor has been 15
charged to pay. 

(3) The judicial officer must, on or as soon as is reasonably practicable after the day or, as 
the case may be, the last day on which the notice of land attachment is registered, serve 
a copy of the notice on— 

(a) the debtor; 20

(b) any person who owns the land (whether solely or in common with the debtor); and 

(c) any tenant under a long lease of the land. 

(4) If, before the expiry of the period of 28 days referred to in section 70(3) of this Act, the 
creditor does not register a certificate of service on the debtor, the notice of land 
attachment is, and is deemed always to have been, void. 25

(5) Subsection (1) above applies to a certificate of service as it applies to a notice of land 
attachment. 

Consequences of land attachment 

73 Debts secured by land attachment not rendered heritable
The creation of a land attachment does not convert any moveable debt, in relation to the 30
enforcement of which the notice of land attachment was registered, into a heritable one. 

74 Restriction on priority of ranking of certain securities
After section 13 of the Conveyancing and Feudal Reform (Scotland) Act 1970 (c.35), 
insert—

“13A Effect of subsequent land attachment on ranking of standard securities 35

(1) This section applies where— 
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(a) a notice of land attachment, relating to land (or any part of it) which is 
subject to an existing standard security duly recorded, is registered in 
accordance with section 72(1)(c) of the Bankruptcy and Diligence etc. 
(Scotland) Act 2006 (asp 00); 

(b) a copy of that notice is served on the creditor in that existing standard 5
security; and 

(c) a land attachment is subsequently created on the expiry of the period of 
28 days mentioned in section 70(3) of that Act. 

(2) Section 13(1) of this Act shall apply in relation to the effect on the preference 
in ranking of that existing standard security from the day on which the period 10
referred to in subsection (1)(c) above expires.”. 

75 Lease granted after registration of notice of land attachment
(1) This section applies where— 

(a) a notice of land attachment is registered; 

(b) during the period of 28 days mentioned in section 70(3) of this Act— 15

(i) the debtor; or 

(ii) a tenant of the debtor, 

grants a lease of land (or a part of it) specified in the notice; and 

(c) a land attachment is, on the expiry of that period, created. 

(2) Subject to section 150(2) to (4) of this Act (restriction on reduction of leases granted in 20
breach of inhibition), any such lease is reducible at the instance of the creditor. 

(3) In subsection (1)(b) above, “tenant” includes any subtenant of the tenant and “lease” 
includes a sublease. 

76 Assignation of title deeds etc.
(1) A land attachment assigns to the creditor the title deeds, including searches and all 25

unregistered conveyances, affecting the attached land or any part of it. 

(2) The creditor is, in the event of a sale of the attached land (or part of it) in pursuance of a 
warrant under section 86(2) of this Act, entitled to— 

(a) deliver the title deeds (so far as in the creditor’s possession and subject to the 
rights of any person holding prior rights to their possession) to the purchaser; and 30

(b) assign to the purchaser any right the creditor has to have the title deeds made 
forthcoming. 

77 Acquisition of right to execute land attachment
(1) This section applies where— 

(a) a person acquires a right as mentioned in section 88(1) (acquisition of right to 35
decree, document, order or determination authorising diligence) of the Debtors 
(Scotland) Act 1987 (c.18) (in this Act, the “1987 Act”); and 
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(b) a notice of land attachment has, before that acquisition, been registered in 
pursuance of that right. 

(2) The person acquiring the right may, by registering a notice such as is mentioned in 
subsection (3) below, take or continue to take any steps necessary to enforce the debt by 
land attachment as if the appropriate clerk had, under section 88(4) of the 1987 Act, 5
granted warrant authorising the person to do so. 

(3) The notice referred to in subsection (2) above must— 

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; and 

(b) be registered in— 

(i) the appropriate property register; and 10

(ii) the Register of Inhibitions. 

(4) References in this Chapter to a “creditor” include, unless the context otherwise requires, 
references to a person who registers a notice under subsection (2) above. 

78 Effect of debtor’s death before land attachment created
(1) This section applies where— 15

(a) a debtor, in relation to whose land a creditor has taken steps to commence or 
execute a land attachment, dies; and 

(b) a land attachment has not, before the date of death of the debtor, been created. 

(2) Any steps taken as mentioned in subsection (1)(a) above cease to have effect and any 
charge relating to the debt is, from the date of death of the debtor, void. 20

(3) Nothing in subsection (2) above stops the creditor from subsequently proceeding to raise 
against any executor or other representative of the debtor an action to constitute the 
debt.

(4) Any warrant for diligence in an extract of a decree in such an action authorises land 
attachment. 25

79 Effect of debtor’s death after land attachment created 
(1) For the avoidance of doubt, where a debtor, whose land is subject to a land attachment, 

dies, the land attachment continues to have effect in relation to the attached land. 

(2) The Court of Session may, by Act of Sederunt, provide for the operation of this Chapter 
in a case to which this section applies and may, in particular— 30

(a) modify the provisions about service of notices of applications for warrant for sale 
and foreclosure; and 

(b) confer power on the sheriff to dispense with or modify procedures under this 
Chapter.

80 Caveat by purchaser under missives35

(1) This section applies where— 

(a) a person has entered into a contract to purchase land from a debtor; and 

(b) ownership has not been transferred to that person. 
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(2) The person may, for the purpose of receiving intimation of any application, under 
section 81(1) of this Act, for a warrant for sale of the land, register in the Register of 
Inhibitions a notice in (or as nearly as may be in) the form prescribed by Act of 
Sederunt.

Preparations for sale of attached land 5

81 Application for warrant to sell attached land 
(1) Where—

(a) a land attachment is in effect; 

(b) the period of 6 months, beginning with the day or, as the case may be, the last day 
on which the notice of land attachment is registered, has expired; 10

(c) the sum recoverable by the land attachment exceeds the sum mentioned in 
subsection (2) below (in this Chapter, the “prescribed sum”); and 

(d) the sum recoverable has not been paid, 

the creditor may, subject to subsection (1A) below, apply to the sheriff for a warrant for 
sale of the attached land or such part of it as may be specified in the application. 15

(1A) The Scottish Ministers may by regulations provide that where attached land, or any part 
of it, is— 

(a) a dwellinghouse; or 

(b) a dwellinghouse of such description or class as may be specified in the 
regulations,20

 an application under subsection (1) above may be made only in relation to such part of 
the attached land which is not a dwellinghouse or, as the case may be, such a 
dwellinghouse. 

(2) The prescribed sum is— 

(a) £3,000; or 25

(b) such other sum as may be prescribed by the Scottish Ministers by regulations. 

(3) An application under subsection (1) above must— 

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 

(b) specify— 

(i) the attached land (or part of it) in relation to which the warrant for sale is 30
sought; and 

(ii) a solicitor who is willing to execute any warrant for sale granted; and 

(c) be accompanied by— 

(i) a report on a search in the appropriate property register in respect of the 
land specified in the application; 35

(ia) a report on a search in the Register of Inhibitions in respect of the debtor 
and any person who owns the attached land in common with the debtor; 

(ii) a copy of the notice of land attachment; 
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(iii) a copy of the certificate of service of that notice on the debtor; 

(iv) a declaration signed by the solicitor mentioned in paragraph (b)(ii) above; 
and

(v) any other document prescribed by Act of Sederunt. 

(4) An application under subsection (1) above must be intimated to— 5

(a) the debtor; 

(b) if the report mentioned in subsection (3)(c)(ia) above discloses that a notice has 
been registered under section 80 of this Act, the person at whose instance the 
notice was registered; 

(c) any person holding any security or diligence ranking prior to or pari passu with 10
the land attachment; 

(d) any occupier of the land; 

(e) any person who owns the land in common with the debtor; and 

(f) any other person belonging to a class of persons prescribed by the Scottish 
Ministers by regulations. 15

(5) A person who receives intimation under subsection (4) above may, before the expiry of 
the period of 14 days beginning with the day on which intimation is made, lodge 
objections to the application. 

(5A) The Scottish Ministers may, by regulations, make further provision about the reports on 
searches mentioned in subsection (3)(c)(i) and (ia) above which are to accompany an 20
application under subsection (1) above. 

(5B) Where provision is made by virtue of this Chapter or by any other enactment permitting 
the application under subsection (1) above to be an electronic communication— 

(a) the requirement in paragraph (c) of subsection (3) above that the application be 
accompanied by the documents mentioned in that paragraph is satisfied by the 25
provision of electronic communications; and 

(b) the requirement that the declaration mentioned in sub-paragraph (iv) of that 
paragraph be signed is satisfied by a certified electronic signature. 

(6) In this section, “sheriff” means a sheriff of the sheriffdom in which the attached land or 
any part of it is situated. 30

82 Notice to local authority of application for warrant for sale 
(1) Where a creditor (other than a local authority) applies under section 81(1) for a warrant 

for sale of attached land which comprises or includes a dwellinghouse, the creditor must 
give notice of that fact to the local authority in whose area the dwellinghouse is situated. 

(2) A notice under subsection (1) above must be given in the form and manner prescribed 35
under section 11(3) of the Homelessness etc. (Scotland) Act 2003 (asp 10). 

83 Preliminary hearing on application for warrant to sell 
(1) The sheriff must, on receiving an application under section 81(1) of this Act and after 

expiry of the period mentioned in subsection (5) of that section— 
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(a) hold a hearing; and 

(b) give the persons mentioned in subsection (4) of that section the opportunity of 
making representations. 

(2) The creditor must attend the hearing whether or not the application is opposed. 

(3) The sheriff must, if satisfied that the application is in order, make an order— 5

(a) fixing a date for a hearing on the application under section 86 of this Act; 

(b) requiring the creditor to intimate that date to the persons mentioned in section 
81(4) of this Act; 

(c) appointing a chartered surveyor or other suitably qualified person to report on the 
open market value of the land specified in the application (that surveyor or other 10
person, and their report, being referred to in this Chapter as the “valuer” and the 
“valuation report” respectively); and 

(d) where any security or diligence is held in relation to the land specified in the 
application and the creditor has been unable to ascertain the amount of the sums 
secured by that other security or diligence, requiring the holder of that security or 15
diligence to disclose to the creditor— 

(i) the amount of the sums secured; and 

(ii) where the security holder is obliged to pay any other sums which would be 
secured by that security to the debtor, the amount of such sums. 

84 Valuation report 20

(1) The valuer appointed under section 83(3)(c) of this Act— 

(a) may take all steps which are reasonably necessary (including inspecting the 
attached land) to produce a valuation report; and 

(b) must send a copy of the report to— 

(i) the creditor; and 25

(ii) the persons mentioned in section 81(4) of this Act. 

(2) The debtor and any other person in occupation of attached land must allow the valuer to 
inspect the land and carry out any other steps which are necessary to produce the 
valuation report. 

(3) The creditor is liable for the valuer’s reasonable remuneration and outlays incurred in 30
exercising functions under this section. 

(4) Such remuneration and outlays are expenses incurred by the creditor in executing the 
land attachment. 

85 Creditor’s duties prior to full hearing on application for warrant for sale 
(1) The creditor must, no later than 7 clear days before the date fixed for the hearing under 35

section 86 of this Act, lodge— 

(a) the valuation report; 

(b) a continuation of the report on the search in the appropriate property register 
mentioned in section 81(3)(c)(i) of this Act;  
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(ba) a continuation of the report on the search in the Register of Inhibitions mentioned 
in section 81(3)(c)(ia) of this Act; and 

(c) a note specifying the amount outstanding under any security or diligence over the 
land specified in the application. 

(2) Where a report lodged under of subsection (1)(b) or (ba) above reveals a deed registered 5
since the date of the report mentioned in section 81(3)(c)(i) of this Act or, as the case 
may be, a notice under section 80 of this Act registered since the date of the report 
mentioned in section 81(3)(c)(ia) of this Act, the sheriff— 

(a) must make an order requiring— 

(i) the application; and 10

(ii) the date fixed for the hearing, 

to be intimated to the person who registered that deed or, as the case may be, that 
notice; and 

(b) may, if it appears necessary to do so, make an order— 

(i) postponing the hearing to a later date; and 15

(ii) requiring the creditor to intimate that date to that person and to the persons 
mentioned in section 81(4) of this Act. 

(2A) Where the sheriff makes an order under subsection (2)(b)(i) above postponing the 
hearing, the sheriff may make such ancillary orders as the sheriff thinks fit including, 
without prejudice to that generality, an order requiring fresh continuations of the reports 20
on searches mentioned in subsection (1)(b) and (ba) above to be lodged. 

(3) Subsection (5) of section 81 of this Act applies to a person who receives intimation 
under subsection (2) above as it applies to a person who receives intimation under 
subsection (4) of that section. 

(4) The Scottish Ministers may, by regulations, make further provision about the 25
continuations of the reports on searches mentioned in subsection (1)(b) and (ba) above 
which are to be lodged under that subsection. 

86 Full hearing on application for warrant for sale 
(1) At the hearing on an application under section 81(1) of this Act, the sheriff must not 

make any order without first giving any person who has lodged objections under section 30
81(5) of this Act an opportunity to be heard. 

(2) Subject to subsections (3) and (5) below and to sections 87, 88 and 91 of this Act, the 
sheriff may, if satisfied that the application is in order, make an order— 

(a) subject to subsection (4) below, granting a warrant for sale of the attached land; 
and35

(b) authorising the solicitor specified in the application (or such other solicitor the 
sheriff specifies) to execute that warrant (in this Chapter, that solicitor being 
referred to as the “appointed person”). 

(3) The sheriff may, if satisfied that granting a warrant for sale would be unduly harsh to the 
debtor or any other person having an interest— 40
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(a) make an order under subsection (2) above but suspend its effect for a period not 
exceeding 1 year beginning with the date on which the order is made; or 

(b) make an order refusing to grant such a warrant. 

(4) The sheriff— 

(a) must specify in the warrant granted the period within which the attached land is to 5
be sold; and 

(b) may grant warrant— 

(i) to sell only part of the attached land; 

(ii) to sell the attached land by lots. 

(5) The sheriff must make an order refusing the application for a warrant for sale if satisfied 10
that any of the grounds mentioned in subsection (6) below apply. 

(6) The grounds referred to in subsection (5) above are that— 

(a) the land attachment is invalid; 

(b) the land attachment has ceased to have effect; 

(c) the attached land (or any part of it) is not capable of being sold; 15

(d) the sum recoverable by the land attachment does not exceed the prescribed sum;   

(e) a warrant for sale of the attached land (or any part of it) has been granted to 
another creditor of the debtor; 

(f) a heritable creditor of the debtor is exercising that creditor’s right to sell the 
attached land (or any part of it) under the security; 20

(g) if the attached land (or any part of it) were sold, the likely net proceeds of the sale 
would not exceed the sum mentioned in subsection (7) below. 

(7) The sum referred to in subsection (6)(g) above is the aggregate of— 

(a) the expenses of the land attachment chargeable against the debtor; and 

(b) whichever is the lesser of— 25

(i) the sum of £1,000; and 

(ii) the sum equal to 10 per cent of the sum mentioned in section 70(6)(a) of 
this Act or so much of that sum as is outstanding, 

or such other sum or percentage as may be prescribed by the Scottish Ministers by 
regulations.30

(8) In subsection (6)(g) above, “likely net proceeds” means the sum likely to be raised by 
the sale of the attached land less any sums that would be due to a creditor holding a 
security or diligence over the attached land which ranks prior to or pari passu with the 
land attachment. 

87 Application for warrant for sale of sole or main residence 35

(1) This section applies where— 

(a) the creditor applies under section 81(1) of this Act for a warrant for sale of 
attached land which comprises or includes a dwellinghouse; and 
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(b) that dwellinghouse is the sole or main residence of— 

(i) the debtor; 

(ii) where the owner of the dwellinghouse is not the debtor, that owner; or 

(iii) any person mentioned in subsection (2) below. 

(2) Those persons are— 5

(a) a non-entitled spouse of the debtor or the owner; 

(b) a person living together with the debtor or the owner as husband and wife; 

(c) a civil partner of the debtor or the owner; 

(d) a person living together with the debtor in a relationship which has the 
characteristics of the relationship between a husband and wife except that the 10
person and the debtor or the owner are of the same sex; 

(e) a person to whom subsection (3) below applies. 

(3) This subsection applies to a person where— 

(a) the debtor or the owner does not reside in the dwellinghouse; 

(b) a child of the debtor or the owner, who is also a child of the person, does so 15
reside; and 

(c) the person has lived together with the debtor or the owner as is mentioned in 
paragraph (b) or (d) of subsection (2) above throughout the period of 6 months 
ending with the day on which the debtor or the owner ceased to so reside. 

(4) Before making, under section 86(2) of this Act, an order granting a warrant for sale, the 20
sheriff must have regard to the matters mentioned in subsection (5) below. 

(5) Subject to subsection (5A) below, those matters are— 

(a) the nature of and reasons for the debt secured by the land attachment; 

(b) the debtor’s ability to pay, if the effect of the warrant for sale were suspended by 
an order under subsection (6) below, the debt outstanding (including any interest 25
and expenses chargeable against the debtor); 

(c) any action taken by the creditor to assist the debtor in paying that debt; 

(d) the ability of those occupying the dwellinghouse as their sole or main residence to 
secure reasonable alternative accommodation. 

(5A) The Scottish Ministers may by regulations modify subsection (5) above to— 30

(a) add to;  

(b) remove from; or 

(c) vary, 

 the matters mentioned there. 

(6) Where the sheriff makes, under section 86(2) of this Act, an order granting a warrant for 35
sale, the sheriff may suspend the effect of the warrant for a period not exceeding 1 year 
beginning with the day on which the order is made. 
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(7) For the purposes of subsection (1) above, a dwellinghouse may be a sole or main 
residence irrespective of whether it is used, to any extent, by the debtor or a person 
mentioned in subsection (2) above for the purposes of any profession, trade or business. 

(8) In this section— 

“child” means— 5

(a) a child under the age of 16 years; and 

(b) includes—

(i) a stepchild; and 

(ii) any child brought up or treated by any person to whom subsection (3) 
above applies or by the debtor or the owner as a child of that person, 10
of the debtor or of the owner; 

“dwellinghouse” includes any yard, garden, outbuilding or other pertinents; and 

“non-entitled spouse” is to be construed in accordance with section 1(1) of the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981 (c.59). 

88 Protection of purchaser under contract where creditor applies for warrant for sale15

(1) This section applies where— 

(a) the creditor applies under section 81(1) of this Act for a warrant for sale of 
attached land; and 

(b) a person, at whose instance a notice was, by virtue of section 80 of this Act, 
registered (in this section, a “prospective purchaser”), has lodged objections to the 20
application.

(2) At the hearing under section 86(1) of this Act, the sheriff may, if satisfied as to the 
matters mentioned in subsection (3) below, make an order— 

(a) sisting the application; 

(b) requiring the prospective purchaser to pay the price under the contract to the 25
creditor; and 

(c) making such other incidental or consequential provision as the sheriff thinks fit. 

(3) The matters are that— 

(a) the prospective purchaser did not, in entering into the contract for the purchase of 
the land, seek to defeat the rights of creditors of the debtor; and 30

(b) both the prospective purchaser and the debtor will proceed with the purchase 
under the contract without undue delay. 

(4) Section 105 of this Act applies to the proceeds of sale paid to the creditor in pursuance 
of an order under subsection (2) above as it applies to a sale in pursuance of a warrant 
for sale subject to the modification that references to the “appointed person” are 35
references to the “creditor”. 

89 Protection of purchaser under contract where warrant for sale granted 
(1) This section applies where— 

(a) a warrant for sale has been granted under section 86(2) of this Act; and 
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(b) a person (in this section, the “prospective purchaser”) had, before the notice of 
land attachment was registered, entered into a contract to purchase attached land 
from the debtor. 

(2) The sheriff may, on the application of the prospective purchaser and if satisfied as to the 
matters mentioned in section 88(3) of this Act, make an order— 5

(a) suspending the warrant for sale for a period not exceeding 1 year from the day on 
which the order is made; 

(b) requiring the prospective purchaser to pay the price under the contract to the 
appointed person; and 

(c) making such other incidental or consequential provision as the sheriff thinks fit. 10

(3) Section 105 of this Act applies to the proceeds of sale paid to the appointed person in 
pursuance of an order under subsection (2) above as it applies to a sale in pursuance of a 
warrant for sale. 

90 Provision supplementary to sections 88 and 89 
(1) This section applies where an order is made under section 88(2) or 89(2) of this Act. 15

(2) The sheriff may, on the application of the creditor or the appointed person, as the case 
may be, if satisfied as to the matters mentioned in subsection (3) below, revoke the order 
under section 88(2) or, as the case may be, section 89(2) of this Act. 

(3) The matters are that— 

(a) the prospective purchaser and the debtor entered into the contract for the purchase 20
of the land in order to defeat the rights of creditors of the debtor; or 

(b) there has been undue delay in completing the purchase. 

91 Warrant for sale of attached land owned in common
(1) This section applies where attached land specified in an application under section 81(1) 

of this Act is a pro indiviso share owned in common by the debtor and a third party. 25

(2) Subject to subsection (3) below, the sheriff may, under section 86(2) of this Act, make 
an order granting a warrant for sale of the land specified in the application. 

(3) The sheriff must specify in the order whether the warrant— 

(a) authorises—

(i) division of the land owned in common; and 30

(ii) sale of the part, specified in the warrant, which, after such division, would 
belong to the debtor as sole owner (in this section, the “debtor’s part”); or 

(b) sale of the land owned in common and, subject to subsection (5) below, division 
of the proceeds. 

(4) Where the warrant authorises division of the land owned in common— 35

(a) with effect from the day on which the order granting the warrant is made— 

(i) the debtor’s part is subject to the land attachment; and 

(ii) the remaining land is disburdened of the land attachment; and 
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(b) this Chapter applies as if the warrant for sale granted were a warrant for sale of 
the debtor’s part only. 

(5) Where the warrant authorises sale of the land owned in common and division of the 
proceeds, the appointed person must— 

(a) subject to the rights of any creditor of the third party holding a security over the 5
third party’s pro indiviso share of the land, pay to the third party the share of the 
proceeds of sale due to that person; and 

(b) deal, under section 105 of this Act, with the share of the proceeds that is 
attributable to the debtor’s share in the land as if those proceeds were proceeds 
from the sale of land owned by the debtor as sole owner. 10

(6) Where land to which this section applies is divided and sold, or sold, in pursuance of a 
warrant for sale, the third party who, immediately before that warrant is granted, owned 
the land in common with the debtor may purchase the debtor’s part or, as the case may 
be, the land. 

(7) Where the third party purchases land which is sold under a warrant authorising sale and 15
division of the proceeds— 

(a) the third party need pay to the appointed person only the share of the price 
attributable to the debtor’s share in the land; and 

(b) subsection (5)(a) above does not apply. 

92 Intimation of sheriff’s decision at full hearing 20

(1) Where a warrant for sale is granted under section 86(2) of this Act, the creditor must, as 
soon as is reasonably practicable, send a copy of the warrant to— 

(a) the debtor; and 

(b) the appointed person. 

(2) Where a warrant for sale is refused under section 86(3)(b) or (5) of this Act, the sheriff 25
clerk must, as soon as is reasonably practicable, send a copy of the order to the debtor 
and to any other person appearing to the sheriff clerk to have an interest. 

93 Supplementary orders as respects sale
(1) The sheriff may, either when making an order granting a warrant for sale or 

subsequently, make such order as appears to the sheriff to be appropriate in connection 30
with the sale of the attached land. 

(2) In particular, the sheriff may, on the application of the appointed person— 

(a) extend the period specified in the warrant granted under section 86(2) of this Act 
within which the land is to be sold; 

(b) remove that appointed person and appoint another solicitor as the appointed 35
person; and 

(c) on the application of the creditor, the debtor or any other person appearing to the 
sheriff to have an interest— 

(i) in a case where the appointed person has died, appoint another solicitor as 
the appointed person; 40
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(ii) in a case where the appointed person is unable to carry out the appointed 
person’s functions due to ill health or incapacity, remove that person and 
appoint another solicitor as appointed person; 

(iii) in any other case, on cause shown, so remove and appoint. 

(3) An order made under this section after the grant of a warrant for sale must be intimated 5
by the creditor— 

(a) in such form and manner; 

(b) before the expiry of such period; and 

(c) to the debtor and such other persons, 

as the sheriff may direct. 10

94 Effect of certain refusals of application for warrant for sale under section 86(5)
Where, under section 86(5) of this Act, an order is made refusing an application for a 
warrant for sale by virtue of a ground mentioned in paragraph (d), (e), (f)  or (g) of 
subsection (6) of that section— 

(a) the land attachment does not, by reason only of that refusal, cease to have effect; 15
and

(b) it is competent for the creditor to make a further application under section 81(1) of 
this Act. 

95 Termination of debtor’s right to occupy land
(1) Where an order is made granting a warrant for sale, the creditor may, by notice served 20

on—

(a) the debtor; and 

(b) any other person having a right, derived from the debtor, to occupy the land to 
which the warrant relates, 

terminate, with effect from such day as the creditor specifies in the notice (being a day 25
not less than 7 days after the date of service), any right of the debtor (or other person) to 
occupy that land. 

(2) A notice under subsection (1) above must be— 

(a) in (or as nearly as may be in) the form prescribed by Act of Sederunt; and 

(b) served on the debtor or, as the case may be, other person. 30

(3) Any right of a person (other than the debtor) to occupy land which, before a notice of 
land attachment relating to the land was registered, would have been binding on a 
singular successor of the debtor is not affected by subsection (1) above. 

(4) A certificate, in (or as nearly as may be in) the form prescribed by Act of Sederunt, of 
service of a notice such as is mentioned in subsection (1) above may be registered. 35
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96 Consequences of giving notice under section 95(1)
(1) From the date on which the creditor gives notice under section 95(1) of this Act until the 

land attachment ceases to have effect the creditor (in place of the debtor) has the rights 
and obligations of a heritable creditor in lawful possession of the land. 

(1A) Without prejudice to the generality of subsection (1) above, those rights and 5
obligations—

(a) include any rights and obligations under any lease, or under any permission or 
right of occupancy, granted in respect of the land, including the right to receive 
rent from any tenant; 

(b) do not include the power to grant a lease. 10

(2) Subsection (1A)(a) above applies only as respects rent payable on or after the date on 
which the creditor intimates in writing to the tenant that the notice has been given. 

(3) A creditor who has given notice under section 95(1) of this Act— 

(a) may apply to the sheriff for an order— 

(i) authorising the carrying out of works of reconstruction, alteration or 15
improvement if they are works reasonably required to maintain the market 
value of the land; and 

(ii) to recover from the debtor any expenses and outlays reasonably incurred in 
so doing; 

(b) may bring an action of ejection against the debtor; and 20

(c) has title to bring any action of removing, intrusion or ejection which the debtor 
might competently have brought in respect of the land. 

(4) Any— 

(a) expenses or outlays incurred as mentioned in subsection (3)(a)(ii) above; and 

(b) expenses of any action of removing, intrusion or ejection brought by virtue of 25
subsection (3)(b) or (c) above, 

are expenses incurred in executing the land attachment. 

(5) The reference in subsection (2) above to intimation in writing includes a reference to 
intimation by electronic communication. 

The sale 30

97 Appointed person 
(1) The appointed person— 

(a) is an officer of the court; and 

(b) must act independently of the creditor, the debtor and any other interested person. 

(2) Before exercising any functions conferred by virtue of this Chapter, the appointed 35
person must lodge a bond of caution for such amount as may be prescribed by Act of 
Sederunt.
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(3) The appointed person may apply to the sheriff who granted the warrant for sale under 
section 86(2) of this Act for directions as to how to exercise any of that person’s 
functions.

(4) In executing a warrant for sale granted under section 86(2) of this Act, the appointed 
person must— 5

(a) exercise the functions conferred— 

(i) by this Chapter; and 

(ii) by the Scottish Ministers under subsection (8) below; and 

(b) comply with any directions made under subsection (3) above. 

(5) The appointed person is liable to the creditor, the debtor, any person who owns the 10
attached land in common with the debtor and any secured creditor for any patrimonial 
loss caused as a result of the appointed person’s negligence in executing the warrant for 
sale.

(6) The creditor is liable for the appointed person’s reasonable remuneration and outlays 
incurred in exercising functions conferred by virtue of this Chapter. 15

(7) Such remuneration and outlays are expenses incurred by the creditor in executing the 
land attachment. 

(8) The Scottish Ministers may, by regulations— 

(a) confer functions on; 

(b) remove functions from; or 20

(c) otherwise modify the functions of, 

appointed persons. 

98 Method of sale
(1) The land in relation to which a warrant for sale is granted under section 86(2) of this Act 

must be sold in execution of that warrant by the appointed person. 25

(2) The land may, unless the sheriff otherwise directs, be sold by private bargain or at 
auction.

(3) The appointed person must consult the creditor before determining which of the 
methods of sale mentioned in subsection (2) above is to be used. 

(4) The appointed person must— 30

(a) advertise the sale of the attached land; and 

(b) ensure that the price at which the land is sold is the best that can reasonably be 
obtained.

99 Legal incapacity or disability of debtor not to affect title of purchaser
Any legal incapacity or disability of a debtor has no effect on the title passed to a 35
purchaser of attached land which has been sold in execution of a warrant for sale. 
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100 Title of purchaser not to be affected by certain irregularities
(1) Where a disposition bearing to be granted in execution of a warrant for sale is registered 

in the appropriate property register, the validity of that disposition is not, if the 
conditions mentioned in subsection (2) below are satisfied, challengeable on the 
ground—5

(a) that the land attachment was irregularly executed; or 

(b) that, before the date of settlement of the sale, the land attachment had ceased to 
have effect. 

(2) The conditions are that— 

(a) the purchaser acted in good faith in relation to the purchase of the land; and 10

(b) the appointed person grants a certificate, in (or as nearly as may be in) the form 
prescribed by Act of Sederunt, to the purchaser confirming that the land 
attachment was regularly executed. 

(3) In subsection (2)(a) above, a purchaser is deemed to have acted in good faith where, 
immediately before the date of settlement, the purchaser was not aware and could not 15
reasonably have become aware that the land attachment was irregularly executed or, as 
the case may be, that it had, before that date, ceased to have effect. 

101 Effect of registration of disposition on securities
Where a disposition of attached land is granted in execution of a warrant for sale to a 
purchaser, then, on the registration of the disposition, the land is disburdened of— 20

(a) the land attachment; and 

(b) any—

(i) heritable security; or 

(ii) diligence,

ranking pari passu with, or after, the land attachment. 25

102 Report of sale
(1) Where attached land is sold in execution of a warrant for sale, the appointed person 

must, before the expiry of the period of 28 days beginning with the day on which the 
sale price is paid, lodge with the sheriff clerk for the court which granted the warrant a 
report of the sale. 30

(2) A report lodged under subsection (1) above must— 

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; and 

(b) contain—

(i) a description of the land (or part) sold and the sale price; 

(ii) a description of any land which is unsold and the price at which it was last 35
offered for sale (or, if offered for sale at auction, the reserve price); 

(iii) a statement of the expenses incurred by the creditor in executing the land 
attachment; 
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(iv) a statement of the amount due under any security or diligence ranking on 
the proceeds of sale prior to, or pari passu with, the land attachment; 

(v) a statement of the amount due under any security or diligence ranking on 
the proceeds of sale after the land attachment; 

(vi) a note of the amount of any surplus of the sale proceeds payable to the 5
debtor; and 

(vii) a note of any balance of the debt due by the debtor to the creditor. 

(3) If the appointed person— 

(a) without reasonable excuse makes a report of sale after the expiry of the period 
mentioned in subsection (1) above; or 10

(b) wilfully refuses to make, or delays making, a report after the expiry of that period, 

the sheriff may make an order providing that the appointed person is not entitled to 
payment from the creditor of the reasonable remuneration and outlays incurred in 
executing the warrant for sale or so much of such remuneration and outlays as the 
sheriff specifies. 15

103 Audit of report of sale 
(1) Where a report is lodged under section 102(1) of this Act, the sheriff must remit it to the 

auditor of court for the auditor to report on it within such time as the sheriff may 
specify. 

(2) The auditor must— 20

(a) tax the expenses of the land attachment chargeable against the debtor; 

(b) certify the balance due to or by the debtor following the sale; and 

(c) submit a report to the sheriff. 

(3) The auditor is not entitled to charge a fee in respect of the report submitted under 
subsection (2)(c) above. 25

(4) The report of sale and the auditor’s report must be retained by the sheriff clerk for such 
period as may be prescribed by Act of Sederunt and during that period must be available 
for inspection by any interested person on payment of such fee as may be prescribed in 
an order made under section 2 of the Courts of Law Fees (Scotland) Act 1895 (c.14). 

104 Sheriff’s consideration of report30

(1) Where the auditor has submitted a report to the sheriff under section 103(2)(c) of this 
Act, the sheriff may, after considering that report and the report on sale lodged under 
section 102(1) of this Act— 

(a) make an order approving the report of sale subject to such amendments (if any) 
made— 35

(i) following a hearing under subsection (2) below, by the sheriff; or 

(ii) by the auditor, 

as may be specified in the order; 
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(b) if the sheriff is satisfied that there has been a substantial irregularity in the land 
attachment, make an order— 

(i) declaring the land attachment to be void; and 

(ii) making such consequential order as appears to the sheriff to be necessary in 
the circumstances. 5

(2) The sheriff may not make an order under subsection (1) above without first giving all 
interested persons an opportunity to be heard. 

(3) The sheriff clerk must intimate the order of the sheriff under subsection (1) above to the 
debtor and any other person appearing to the sheriff clerk to have an interest. 

(4) Any order under subsection (1)(b) above does not affect the title of any person to land 10
sold in execution of the warrant for sale to which the report relates. 

105 Proceeds of sale
(1) Where attached land is sold in execution of a warrant for sale, the proceeds of the sale 

must be disbursed by the appointed person in the following order— 

(a) subject to subsection (1A) below, any expenses due to the creditor by virtue of 15
section 103(2)(a) of this Act; 

(b) any sums due to any other creditor holding a security or diligence over the land 
which ranks prior to the land attachment; 

(c) any sums due to— 

(i) the attaching creditor in respect of the sum recoverable by the land 20
attachment (other than any such expenses as are mentioned in paragraph (a) 
above); and 

(ii) any creditor under a security or diligence which ranks pari passu with the 
land attachment; 

(d) any sums due to any other creditor under any security or diligence which ranks 25
after the land attachment; and 

(e) subject to section 37(8C)(b) of the 1985 Act, any balance due to the debtor. 

(1A) Subject to section 102(3) of this Act, the appointed person may deduct and retain from 
the sum mentioned in subsection (1)(a) above such remuneration and outlays incurred 
by the appointed person in executing the warrant for sale. 30

(2) Where there is a balance due to the debtor, the appointed person must pay it to the 
debtor or any person authorised to give a receipt for the balance on the debtor’s behalf. 

(3) Where, by virtue of subsection (1) above, a creditor receives the sums due to the creditor 
under a security or diligence, that creditor must grant a discharge of that security or 
diligence.35

(4) If the appointed person is unable to obtain from— 

(a) the debtor; or 

(b) any creditor of the debtor; 
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a receipt or discharge in respect of the disbursement of the proceeds of sale, the 
appointed person may consign the amount due in the sheriff court for the person having 
right to it. 

(5) Any such consignation discharges the obligation to pay the amount due; and a certificate 
of the sheriff clerk is sufficient evidence of the discharge. 5

Foreclosure 

106 Foreclosure 
(1) This section applies where the appointed person— 

(a) has exposed to sale the land specified in the warrant for sale; and 

(b) has—10

(i) failed to find a purchaser; or 

(ii) succeeded in selling only part of the land, and that at a price which is less 
than the sum secured by the land attachment and by any security or 
diligence ranking prior to, or pari passu with, the land attachment. 

(2) The appointed person may apply, in (or as nearly as may be in) the form prescribed by 15
Act of Sederunt, to the sheriff who granted the warrant for sale for a decree of 
foreclosure.

(3) The application under subsection (2) above must be accompanied by— 

(a) a statement setting out the whole amount secured— 

(i) by the land attachment; and 20

(ii) by any other security or diligence ranking prior to or pari passu with the 
land attachment; and 

(b) where part of the land has been sold, a report on that sale under section 102(1) of 
this Act. 

(4) A copy of an application under subsection (2) above must be served by a judicial officer 25
on—

(a) the debtor; 

(b) where the debtor does not own the land, the owner; 

(c) any occupier of the land specified in the warrant for sale; 

(d) any creditor in a heritable security affecting the land, as disclosed in a report of a 30
search in the appropriate property register brought down to a date no later than 3 
clear days before the day on which the application is made; and 

(e) any other person having a land attachment or other diligence over the land. 

(5) The sheriff, after affording any person on whom a copy of the application was served 
under subsection (4) above an opportunity to make representations, may— 35

(a) grant the decree of foreclosure applied for; 

(b) sist the application for a period not exceeding 3 months to allow the debtor to pay 
the sum recoverable by the land attachment; or 
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(c) appoint a valuer to fix a reserve price at which the land (or remaining part of that 
land) must be— 

(i) auctioned; or 

(ii) advertised for sale and if unsold auctioned. 

(6) The debtor may— 5

(a) bid and purchase at any auction under subsection (5)(c)(i) or (ii) above; or 

(b) purchase at the price advertised under subsection (5)(c)(ii) above. 

(7) Where an order has been made under subsection (5)(c) above and the appointed 
person—

(a) produces an auctioneer’s certificate that the land in question has been duly 10
exposed to sale at the reserve price but is unsold; or 

(b) certifies in (or as nearly as may be in) the form prescribed by Act of Sederunt that 
the land has been advertised at the reserve price but is unsold, 

the sheriff may, without further intimation, grant decree of foreclosure. 

(8) A decree of foreclosure granted under this section must— 15

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 

(b) describe the land in relation to which it is granted; and 

(c) contain a declaration of the price at which, on registration of an extract of the 
decree, the creditor is deemed to have acquired the land. 

(9) Where provision is made by virtue of this Chapter or by any other enactment permitting 20
the application under subsection (2) above to be an electronic communication, the 
requirement in subsection (3) above that the application be accompanied by the 
statement and report mentioned in that subsection is satisfied by the provision of 
electronic communications. 

107 Registration of decree of foreclosure 25

(1) On registration of an extract of the decree of foreclosure in the appropriate property 
register—

(a) any right to discharge the land attachment by payment is extinguished; 

(b) the creditor has right to, and is vested in, the land as if an irredeemable disposition 
of the land, granted in favour of the creditor by the debtor, had been delivered to 30
the creditor and, on the date of registration of the extract of the decree, duly 
registered;

(c) the land is disburdened of the land attachment and of any security or diligence 
ranking after the land attachment; and 

(d) the creditor has the like right as the debtor to redeem or as the case may be to 35
discharge by payment any security or diligence ranking prior to, or pari passu
with, the land attachment. 
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(2) Notwithstanding the registration of an extract of a decree of foreclosure, any personal 
obligation of the debtor under any security remains in full force and effect in so far as 
not extinguished by the price for which the creditor is deemed to have acquired the land 
and the price for which any part of the land has been sold. 

(3) Title acquired by virtue of a decree of foreclosure under this section is not challengeable 5
on the ground of any irregularity in the proceedings for, or in any diligence which 
preceded, foreclosure. 

(4) Notwithstanding subsection (3) above, nothing in this section affects the competency of 
any claim for damages in respect of such proceedings or diligence as are mentioned in 
that subsection. 10

Payments to account and expenses 

108 Ascription
(1) This section applies where any sums are— 

(a) recovered by a land attachment; or 

(b) paid to account of the sum recoverable by the land attachment while it is in effect. 15

(2) Such sums must be ascribed to the following in the order in which they are mentioned— 

(a) the expenses which are chargeable against the debtor incurred in the land 
attachment; 

(b) any interest which has accrued, at the day or, as the case may be, the last day on 
which the notice of land attachment was registered, on the sum for payment of 20
which the charge was served; 

(c) any sum for payment of which that charge was served together with such interest 
as has accrued after the day mentioned in paragraph (b) above. 

109 Expenses of land attachment
(1) The expenses incurred by the creditor in executing a land attachment are chargeable 25

against the debtor. 

(2) Expenses which, in accordance with subsection (1) above, are chargeable against the 
debtor are recoverable from the debtor by the land attachment but not by any other legal 
process.

(3) Where any expenses such as are mentioned in subsection (2) above have not been 30
recovered by the time the land attachment is completed, or otherwise ceases to have 
effect, they cease to be so recoverable. 

(4) In subsection (2) above, the reference to expenses does not include a reference to the 
expenses of service of a charge. 

(5) The sheriff may, if satisfied that the debtor has objected on frivolous grounds to— 35

(a) an application for a warrant for sale; or 

(b) an application for a decree of foreclosure, 

award expenses, not exceeding such amount as may be prescribed by the Scottish 
Ministers by regulations, against the debtor. 
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Termination, discharge etc. of land attachment 

110 Termination by payment etc.
(1) If the full sum for payment of which the charge was served is, before the expiry of the 

period of 28 days mentioned in section 70(3) of this Act, either paid or tendered to the 
creditor, to a judicial officer or to any other person who has authority to receive payment 5
on behalf of the creditor— 

(a) the land attachment is not created; and 

(b) the notice of land attachment ceases to have effect. 

(2) Subject to subsection (3) below, if the full sum recoverable by a land attachment is 
either paid or tendered to— 10

(a) any of the persons mentioned in subsection (1) above; or 

(b) the appointed person, 

the land attachment ceases to have effect. 

(3) Subsection (2) above does not apply unless the sum is paid before— 

(a) where a warrant for sale of the attached land (or part of it) is granted, a contract of 15
sale of the attached land is concluded; or 

(b) an extract of a decree of foreclosure in relation to the attached land (or part of it) 
is registered. 

111 Discharge
(1) This section applies where— 20

(a) under section 110(1)(b) of this Act, a notice of land attachment ceases to have 
effect; or 

(b) under subsection (2) of that section, a land attachment ceases to have effect. 

(2) The creditor must discharge— 

(a) the notice of land attachment; or 25

(b) the land attachment, 

provided that the expenses of discharge are paid or tendered to any of the persons 
mentioned in section 110(1) of this Act. 

(3) It is competent to register any such discharge. 

112 Recall and restriction of land attachment30

(1) The debtor or any other person having an interest may apply to the sheriff for an order— 

(a) recalling a land attachment; or 

(b) restricting such an attachment. 

(2) An application under subsection (1) above must— 

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; and 35

(b) be intimated to the creditor. 
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(3) The sheriff must, if satisfied— 

(a) that the land attachment— 

(i) is invalid; 

(ii) has been executed incompetently or irregularly; or 

(iii) has ceased to have effect; or 5

(b) that the creditor is, under section 111(2)(b) of this Act, obliged to discharge it, 

make an order declaring that to be the case and recalling the land attachment. 

(4) The sheriff may, if satisfied that a land attachment is valid but— 

(a) having regard to the sum recoverable by the land attachment, that significantly 
more land is attached than need be; and 10

(b) that it is reasonable to do so, 

make an order restricting the effect of the land attachment to part only of the land to 
which it relates. 

(5) An order of recall or restriction must be in (or as nearly as may be in) the form 
prescribed by Act of Sederunt. 15

(6) It is competent for a person who obtains an order of recall or restriction to register that 
order in the appropriate property register. 

113 Duration of land attachment
(1) Subject to sections 110 to 112 of this Act and to subsection (2) below, a land attachment 

ceases to have effect on the expiry of the period of 5 years beginning with the day or, as 20
the case may be, the last day on which the notice of land attachment is registered. 

(2) The creditor may extend the period mentioned in subsection (1) above for a further 
period of 5 years. 

(3) Such an extension is effected by the creditor registering, during the period of 2 months 
ending with the day on which the period mentioned in subsection (1) above ends, a 25
notice of extension in (or as nearly as may be in) the form prescribed by Act of 
Sederunt.

(4) The creditor may extend the period for which a land attachment has effect on more than 
one occasion and subsections (1) to (3) above apply as if for the reference in subsection 
(1) above to the day on which the notice of land attachment is registered there were 30
substituted a reference to the day or, as the case may be, the last day on which the notice 
of extension is last registered. 

Land attachment subsequent to reduction of deed granted in breach of inhibition 

114 Land attachment subsequent to reduction of deed granted in breach of inhibition 
(1) Notwithstanding section 71(2)(a)(ii) of this Act, where— 35

(a) a debtor has granted a deed to a person (in this section, a “third party”) in breach 
of an inhibition; and

(b) the deed has been reduced by the inhibiting creditor on the ground that it breached 
the inhibition, 
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it is competent for the inhibiting creditor to register a notice of land attachment in 
relation to land to which the reduced deed relates. 

(2) A land attachment created following registration of a notice of land attachment in the 
circumstances mentioned in subsection (1) above enjoys preference in ranking in any 
competition with— 5

(a) a security granted over any land described in the notice in favour of; and 

(b) a land attachment over any such land executed by, 

a creditor of the third party. 

(3) Where a notice of land attachment is registered in the circumstances mentioned in 
subsection (1) above, this Chapter applies with the following modifications (and in those 10
modifications “third party” means a third party within the meaning given by subsection 
(1) above). 

(4) The references mentioned in subsection (5) below to the “debtor” are to be read as 
references to the debtor and the third party. 

(5) Those references are the references in sections 72(3)(a), 81(3)(c)(iii) and (4)(a), 15
92(1)(a), 93(3)(c), 95(1)(a), 97(5) and 106(4)(a). 

(6) The references mentioned in subsection (7) below to the “debtor” are to read as 
references to the debtor or the third party. 

(7) Those references are— 

(a) the references in sections 75(1)(b), 80(1)(a), 84(2), 87(1)(b), (2), (3), (7) and 20
(8)(b)(ii), 88(3)(b), 89(1)(b), 95(1) (except the reference in paragraph (a)), 96(1) 
and (3)(b) and (c), 102(2)(b)(vi), 105(2) and (4), 106(4) and (6) and 109(5); and 

(b) the first reference in section 90(3)(a). 

(8) In section 103(2)(b), after “to” insert “the debtor or third party”. 

(9) In section 105(1), after paragraph (d) insert— 25

“(da) any balance due to the third party;”. 

General and miscellaneous 

115 Land attachment as heritable security 
For the avoidance of doubt, a land attachment is not a heritable security for the purposes 
of the Heritable Securities (Scotland) Act 1894 (c.44). 30

115A Statement on impact of land attachment
(1) The Scottish Ministers must, within 15 months of the commencement of this Chapter, 

prepare, publish and lay before the Scottish Parliament a statement setting out the 
impact of land attachment on debt recovery and homelessness. 

(2) The statement must specify— 35

(a) the number of land attachments registered; 

(b) the number of warrants for sale— 

(i) granted;  
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(ii) refused; or 

(iii) suspended  

 under section 86; 

(c) the number of persons made homeless as a consequence of this Chapter; 

(d) the mean and median sums recovered by land attachment; and 5

(e) the effect which land attachment appears to have had on debtors’ abilities to meet 
ongoing financial obligations and repay other debts. 

(3) In this section, “homeless” has the meaning given in section 24 of the Housing 
(Scotland) Act 1987 (c.26). 

116 Interpretation10

(1) In this Chapter, unless the context otherwise requires— 

“appointed person” has the meaning given by section 86(2)(b) of this Act; 

“appropriate property register” has the meaning given by section 72(1)(c)(i) of 
this Act; 

“attached land” has the meaning given by section 70(5)(a) of this Act; 15

“decree” has the meaning given in section 199 of this Act (except that paragraphs 
(c), (g) and (h) of the definition of “decree” in that section do not apply) being a 
decree which, or an extract of which, authorises land attachment; 

“document of debt” has the meaning given in section 199 of this Act, being a 
document which, or an extract of which, authorises land attachment; 20

“judicial officer” means the judicial officer appointed by the creditor; 

“land” has the meaning given by section 71(1) of this Act; 

“long lease” has the same meaning as in section 28(1) of the Land Registration 
(Scotland) Act 1979 (c. 33); 

“notice of land attachment” has the meaning given by section 72(1) of this Act; 25

“prescribed sum” has the meaning given by section 81(1)(c) of this Act; 

“property register” means the Land Register of Scotland or, as the case may be, 
the General Register of Sasines; 

“registering”, in relation to any document, means, unless the context otherwise 
requires, registering an interest in land or information relating to an interest in 30
land (being an interest or information for which that document provides) in the 
Land Register of Scotland or, as the case may be, recording the document in the 
Register of Sasines (cognate expressions being construed accordingly); 

“sum recoverable by the land attachment” has the meaning given by section 
70(5)(b) of this Act; and 35

“warrant for sale” means a warrant granted under section 86(2) of this Act. 

(2) In this Chapter— 

(a) any reference to a purchase, sale, conveyance or disposition is, in a case where the 
attached land is a lease, to be construed as a reference to an assignation; and 
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(b) any reference to the ownership of land in such a case is to be construed as a 
reference to the right of lease, 

and cognate expressions are to be construed accordingly. 

(3) The Scottish Ministers may by order modify the definitions of “decree” and “document 
of debt” in subsection (1) above by— 5

(a) adding types of decree or document to; 

(b) removing types of decree or document from; or 

(c) varying the description of, 

the types of decree or document to which those definitions apply. 

CHAPTER 310

RESIDUAL ATTACHMENT

Residual attachment 

117 Residual attachment 
(1) There is to be a form of diligence over property of a debtor to be known as residual 

attachment. 15

(2) Residual attachment may be used to attach property (heritable or moveable) only of such 
description or class as may be specified by the Scottish Ministers by regulations. 

(3) The Scottish Ministers may specify any property but only if— 

(a) it is transferable; and 

(b) it is not— 20

(i) attachable by; or 

(ii) exempt from, 

any other diligence. 

(4) The Scottish Ministers may not specify— 

(a) a right of a debtor as tenant of a dwellinghouse which is the debtor’s sole or main 25
residence; or 

(b) a right of a debtor as tenant of a croft. 

(5) Property which is owned in common by a debtor and a third party may be attached by 
residual attachment in satisfaction of the debts of the debtor. 

(6) Regulations under subsection (2) above may— 30

(a) vary the description of; or 

(b) remove property of such description or class from, 

the property which may be attached by residual attachment. 

(7) Regulations under subsection (2) above may make further provision, in the case of 
property of a particular description or class, about— 35

(a) the content and effect of an application for an order under section 120(2) of this 
Act (in this Chapter, a “residual attachment order”); 

775



84 Bankruptcy and Diligence etc. (Scotland) Bill 
Part 4—Land attachment and residual attachment 

Chapter 3—Residual attachment 

(b) the effect of such an order; 

(c) the content and effect of an application for an order under section 124(2) of this 
Act (in this Chapter, a “satisfaction order”); 

(d) the effect of such an order and, in particular— 

(i) the methods for and procedures involved in satisfying the sum recoverable 5
by the residual attachment out of the attached property which such an order 
may authorise; 

(ii) the duration of such an order; and 

(iii) the disbursement of any sums recovered by such an order; 

(e) the powers of the court in relation to residual attachment orders, satisfaction 10
orders and other orders made by virtue of this Chapter; and 

(f) the termination of residual attachment. 

(8) Regulations under subsection (2) above may make further provision— 

(a) about the effect of the making of time to pay directions and time to pay orders on 
residual attachment; and 15

(b) about the effect of sequestration on residual attachment including, without 
prejudice to that generality, provision— 

(i) that a residual attachment created during such period before the date of 
sequestration as may be prescribed is not to be effectual to create a 
preference for the creditor; 20

(ii) about the effect of sequestration on the rights of a creditor to insist in a 
residual attachment created before any such period; and 

(iii) about the effect of sequestration on the rights of a creditor to create a 
residual attachment on or after the date of sequestration. 

Application for residual attachment order 25

118 Application for residual attachment order 
(1) A creditor may apply to the court for a residual attachment order but only if— 

(a) the debt is constituted by a decree or document of debt; 

(b) the debtor has been charged to pay the debt; 

(d) the period for payment specified in the charge has expired without payment being 30
made; and 

(e) where the debtor is an individual, the creditor has, no earlier than 12 weeks before 
applying for the residual attachment order, provided the debtor with a debt advice 
and information package. 

(2) An application for a residual attachment order, must— 35

(a) be in (or nearly as may be in) the form prescribed by Act of Sederunt; 

(b) specify the property which it is sought to attach; 

(c) state—
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(i) how, were a satisfaction order made, the value of that property would be 
realised; and 

(ii) that doing so would result in the sum mentioned in section 122(3) of this 
Act being paid off or reduced; and 

(d) be intimated to— 5

(i) the debtor; and 

(ii) any other person having an interest. 

(3) A person who receives intimation of the application may, before the expiry of the period 
of 14 days beginning with the day on which that intimation is made, lodge objections to 
the application. 10

119 Effect of application for residual attachment order 
(1) Where an application for a residual attachment order is intimated to a debtor, the debtor 

must not, during the period mentioned in subsection (2) below, take any of the steps 
mentioned in subsection (3) below in relation to the property specified in the 
application.15

(2) The period referred to in subsection (1) above is the period— 

(a) beginning with the day on which the application is intimated to the debtor; and 

(b) ending with the day on which the court— 

(i) makes a residual attachment order; or 

(ii) dismisses the application. 20

(3) The steps referred to in subsection (1) above are— 

(a) transferring or otherwise disposing of the property; 

(b) burdening the property; 

(c) granting any licence or sub-licence in relation to the property; or 

(d) entering into any agreement to do anything mentioned in paragraph (a), (b) or (c) 25
above in relation to the property. 

(4) Any step mentioned in subsection (3) above which is taken in breach of subsection (1) 
above is void. 

(5) Breach by the debtor or any other person of subsection (1) above may be dealt with as a 
contempt of court. 30

Residual attachment order 

120 Residual attachment order 
(1) At the hearing on an application under section 118(1) of this Act, the court must not 

make any order without first giving any person who has lodged objections under 
subsection (3) of that section an opportunity to be heard. 35

(2) Subject to subsection (4) below, the court may, if satisfied that the application is in 
order, make— 

(a) a residual attachment order; and 
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(b) any other order which the court thinks fit in consequence of the residual 
attachment order. 

(3) A residual attachment order must— 

(a) specify the property to be attached; 

(b) require the creditor to intimate the order to— 5

(i) the debtor; and 

(ii) any other person the court specifies; and 

(c) state on whom the schedule of residual attachment must be served. 

(4) The court must make an order refusing the application for a residual attachment order if 
satisfied—10

(a) that the property specified in the application (or any part of it) is not capable of 
being attached by residual attachment; or 

(b) that—

(i) were the satisfaction order proposed in the application made, it would not 
result in the value of that property being realised; or 15

(ii) were that order made and the value of that property realised, it would not 
result in the sum recoverable by the residual attachment being paid off or 
reduced.

(5) Without prejudice to the generality of subsection (2)(b) above, an order under that 
paragraph may— 20

(a) prohibit a specified person from acting so as to defeat the residual attachment in 
whole or in part; 

(b) prohibit a specified person from making payments due to the debtor in respect of 
the property to be attached; 

(c) appoint a judicial factor to ingather and manage that property; 25

(d) require a specified person to produce to the court documents relating to the 
debtor’s right to that property; 

(e) authorise the creditor to complete title in the name of the debtor to that property; 
and

(f) authorise the creditor to take specified action to preserve the value of that 30
property. 

121 Schedule of residual attachment 
(1) Where the court grants a residual attachment order, the creditor may serve a schedule of 

residual attachment.  

(2) A schedule of residual attachment must— 35

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 

(b) be served on— 

(i) the debtor; and 

(ii) any person specified in the residual attachment order; and 
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(c) specify the property which is being attached. 

122 Creation and effect of residual attachment 
(1) A residual attachment is, subject to section 130(1) of this Act, created over the property 

specified in the schedule of residual attachment (in this Chapter, the “attached 
property”) at the beginning of the day after the day on which that schedule is served on 5
the debtor. 

(2) A residual attachment— 

(a) confers on the creditor a right in security over the attached property; and 

(b) secures the sum mentioned in subsection (3) below (in this Chapter, the “sum 
recoverable by the residual attachment”). 10

(3) That sum is— 

(a) the sum for the payment of which the charge was served, together with any 
interest accruing after such service and before the residual attachment ceases to 
have effect; and 

(b) all expenses which are chargeable against the debtor by virtue of the attachment. 15

Satisfaction order 

123 Application for satisfaction order 
(1) The creditor may, where a residual attachment is in effect, apply to the court for a 

satisfaction order authorising the satisfaction of the sum recoverable by the residual 
attachment out of the attached property. 20

(2) An application under subsection (1) above must— 

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 

(b) specify the attached property (or part of it) in relation to which the application is 
made; 

(c) state—25

(i) how, were a satisfaction order made, the value of that property would be 
realised; and 

(ii) that doing so would result in the sum recoverable by the residual 
attachment being paid off or reduced; and 

(d) be accompanied by— 30

(i) a copy of the schedule of residual attachment; and 

(ii) any other document prescribed by Act of Sederunt. 

(3) An application under subsection (1) above must be intimated to— 

(a) the debtor; 

(b) any person to whom the residual attachment order was intimated; and 35

(c) any other person having an interest. 
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(4) A person who receives intimation under subsection (3) above may, before the expiry of 
the period of 14 days beginning with the day on which intimation is made, lodge 
objections to the application. 

(5) Where provision is made by virtue of this Chapter or by any other enactment permitting 
the application under subsection (1) above to be an electronic communication, the 5
requirement in paragraph (d) of subsection (2) above that the application be 
accompanied by the documents mentioned in that paragraph is satisfied by the provision 
of electronic communications. 

124 Satisfaction order 
(1) At the hearing on an application under section 123(1) of this Act, the court must not 10

make any order without first giving any person who has lodged objections under 
subsection (4) of that section an opportunity to be heard. 

(2) Subject to subsection (6) below, the court may, if satisfied that the application is in 
order, make— 

(a) a satisfaction order authorising the satisfaction of the sum recoverable by the 15
residual attachment out of the attached property (or part of it) specified in the 
order; and 

(b) any other order which the court thinks fit in consequence of the satisfaction order. 

(3) A satisfaction order must— 

(a) specify the attached property to which it applies; and 20

(b) require the creditor to intimate the order to— 

(i) the debtor; and 

(ii) any other person the court specifies. 

(4) Without prejudice to the generality of subsection (2) above, a satisfaction order may 
authorise—25

(a) the creditor to sell the attached property; 

(b) the transfer of ownership of the property to the creditor; 

(c) the transfer of income derived from the property to the creditor; or 

(d) the creditor to lease or licence the property. 

(5) Where the court makes a satisfaction order— 30

(a) authorising the sale of attached property, it must— 

(i) appoint a suitably qualified person (in this Chapter, the “appointed person”) 
who is willing to execute the order; and 

(ii) specify in the order the period within which the attached property is to be 
sold;35

(b) it may appoint a suitably qualified person to report on the market value of the 
attached property. 

(6) The court must make an order refusing the application for a satisfaction order if satisfied 
that any of the grounds mentioned in subsection (7) below apply. 

(7) The grounds referred to in subsection (6) above are— 40
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(a) the residual attachment is invalid; 

(b) the residual attachment has ceased to have effect; or 

(c) that—

(i) were the satisfaction order proposed in the application made, it would not 
result in the value of that property being realised; or 5

(ii) were that order made and the value of that property realised, it would not 
result in the sum recoverable by the residual attachment being paid off or 
reduced.

(8) The court may, if satisfied that making a satisfaction order would be unduly harsh to the 
debtor or any other person having an interest— 10

(a) make a satisfaction order but suspend its effect for a period not exceeding 1 year 
beginning with the day on which the order is made; or 

(b) make an order refusing the application. 

125 Intimation of court’s decision 
(1) Where a satisfaction order is made, the creditor must, as soon as is reasonably 15

practicable, send a copy of the order to— 

(a) the debtor; 

(b) where the satisfaction order authorises the sale of the attached property, the 
appointed person; and 

(c) any other person the court specifies in the order. 20

(2) Where the court refuses to make a satisfaction order, the court must, as soon as is 
reasonably practicable, send a copy of the order to the debtor and to any other person 
appearing to the court to have an interest. 

126 Effect of certain refusals of application for satisfaction order 
Where, under section 124(6) of this Act, an order is made refusing an application for a 25
satisfaction order by virtue of the ground mentioned in paragraph (c) of subsection (7) of 
that section— 

(a) the residual attachment does not, by reason only of that refusal, cease to have 
effect; and 

(b) it is competent for the creditor to make a further application under section 123(1) 30
of this Act. 

Termination, discharge etc. of residual attachment 

127 Termination by payment etc.  
(1) Subject to subsection (2) below, if the full sum recoverable by the residual attachment is 

either paid or tendered to— 35

(a) the creditor; 

(b) where one has been appointed, the appointed person; or 
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(c) a judicial officer or any other person who has authority to receive payment on 
behalf of the creditor, 

the residual attachment ceases to have effect. 

(2) Subsection (1) above does not apply unless the sum is paid or tendered before— 

(a) where a satisfaction order authorising sale of the attached property is made, a 5
contract of sale of the attached property is concluded; or 

(b) in any other case, the attached property is otherwise disposed of. 

128 Recall
(1) The debtor or any other person having an interest may apply to the court for an order— 

(a) recalling a residual attachment; or 10

(b) restricting such an attachment. 

(2) An application under subsection (1) above must— 

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; and 

(b) be intimated to the creditor. 

(3) The court must, if satisfied that the residual attachment— 15

(a) is invalid; 

(b) has been executed incompetently or irregularly; or 

(c) has ceased to have effect, 

make an order declaring that to be the case and recalling the residual attachment. 

(4) The court may, if satisfied that the residual attachment is valid but— 20

(a) having regard to the sum recoverable by the residual attachment, that significantly 
more property is attached than need be; and 

(b) that is it reasonable to do so, 

make an order restricting the effect of a residual attachment to part only of the property 
to which it relates. 25

(5) An order of recall or restriction must be in (or as nearly as may be in) the form 
prescribed by Act of Sederunt. 

129 Duration of residual attachment 
(1) Subject to sections 127 and 128 of this Act and to subsection (2) below, a residual 

attachment ceases to have effect on the expiry of the period of 5 years beginning with 30
the day on which the schedule of residual attachment is served on the debtor. 

(2) The court may, on the application of the creditor during the period of 2 months ending 
with the day on which the period mentioned in subsection (1) above ends, extend the 
period during which a residual attachment has effect. 
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(3) The court may extend the period for which a residual attachment has effect on more than 
one occasion and subsections (1) and (2) above apply as if for the reference in 
subsection (1) above to the day on which the schedule of residual attachment is served 
on the debtor there were substituted a reference to the day on which the court last 
extended that period. 5

130 Effect of death of debtor 
(1) Where, in relation to a debt— 

(a) the creditor has taken any steps towards obtaining a residual attachment order 
against the debtor; but 

(b) has not, before the date of death of the debtor, served a schedule of residual 10
attachment on the debtor, 

any such steps cease to have effect; and accordingly any residual attachment order 
relating to that debt becomes, on that date, void. 

(2) Where a residual attachment is created before the death of the debtor, it continues to 
have effect in relation to the attached property after that death. 15

(3) The Court of Session may, by Act of Sederunt, provide for the operation of this Chapter 
in a case to which this section applies and may, in particular— 

(a) modify the provisions about intimation of applications for satisfaction orders; and 

(b) confer power on the sheriff to dispense with or modify procedures under this 
Chapter.20

General and miscellaneous 

131 Expenses of residual attachment 
(1) The expenses incurred by the creditor in executing a residual attachment are chargeable 

against the debtor. 

(2) Expenses which, in accordance with subsection (1) above, are chargeable against the 25
debtor are recoverable from the debtor by the residual attachment but not by any other 
legal process. 

(3) Where any expenses such as are referred to in subsection (2) above have not been 
recovered by the time the residual attachment is completed, or otherwise ceases to have 
effect, they cease to be so recoverable. 30

(4) In subsection (2) above, the reference to expenses does not include a reference to 
expenses of service of a charge. 

(5) The court may, if satisfied that the debtor has objected to an application for a 
satisfaction order on frivolous grounds, award expenses, not exceeding such amount as 
may be prescribed by the Scottish Ministers by regulations, against the debtor. 35

132 Ascription 
(1) This section applies where any sums are— 

(a) recovered by a residual attachment; or 
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(b) paid to account of the sum recoverable by the residual attachment while it is in 
effect.

(2) Such sums must be ascribed to the following in the order in which they are mentioned— 

(a) the expenses which are chargeable against the debtor incurred in the residual 
attachment; 5

(b) any interest which has accrued, at the date of the making of the residual 
attachment order, on the sum for payment for which the charge was served; 

(c) any sum for payment of which that charge was served together with such interest 
as has accrued after the day mentioned in paragraph (b) above. 

133 Interpretation10

(1) In this Chapter— 

“appointed person” has the meaning given by section 124(5)(a)(i) of this Act; 

“attached property” has the meaning given by section 122(1) of this Act; 

“court” means— 

(a) the Court of Session; or 15

(b) the sheriff, 

and references to applying to the court are references to applying by petition or, as 
the case may be, by summary application; 

“croft” has the meaning given by section 3 of the Crofters (Scotland) Act 1993 
(c.44);20

“decree” has the meaning given in section 199 of this Act (except that paragraphs 
(c), (g) and (h) of the definition of “decree” in that section do not apply) being a 
decree which, or an extract of which, authorises residual attachment; 

“document of debt” has the meaning given in section 199 of this Act, being a 
document which, or an extract of which, authorises residual attachment; 25

“dwellinghouse” includes any yard, garden, outbuilding or other pertinents; 

“judicial officer” means the judicial officer appointed by the creditor; 

“residual attachment order” means an order under section 120(2) of this Act; 

“satisfaction order” means an order under section 124(2) of this Act; and 

“sum recoverable by the residual attachment” has the meaning given by section 30
122(2)(b) of this Act. 

(2) The Scottish Ministers may by order modify the definitions of “decree” and “document 
of debt” in subsection (1) above by— 

(a) adding types of decree or document to; 

(b) removing types of decree or document from; or 35

(c) varying the description of, 

the types of decree or document to which those definitions apply. 
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Creation

134 Certain decrees and documents of debt to authorise inhibition without need for 
letters of inhibition 5

(1) Inhibition in execution is competent to enforce— 

(a) payment of a debt constituted by a decree or document of debt;  

(b) subject to subsection (2) below, an obligation to perform a particular act (other 
than payment) contained in a decree.  

(2) Inhibition under subsection (1)(b) above is competent only if the decree is a decree— 10

(a) in an action containing an alternative conclusion or crave for payment of a sum 
other than by way of expenses; or 

(b) for specific implement of an obligation to convey heritable property to the creditor 
or to grant in the creditor’s favour a real right in security, or some other right, over 
such property.  15

(3) In section 3 of the Writs Execution (Scotland) Act 1877 (c.40) (warrant in extract writ to 
authorise diligence), after paragraph (b) insert— 

“(ba) in relation to an ordinary debt within the meaning of the Debtors 
(Scotland) Act 1987, inhibition against the debtor;”. 

(4) In section 7(1) of the Sheriff Courts (Scotland) Extracts Act 1892 (c.17) (warrant in 20
extract decree to authorise diligence), after paragraph (b) insert— 

“(ba) in relation to an ordinary debt within the meaning of the Debtors 
(Scotland) Act 1987, inhibition against the debtor;”. 

(5) In section 87(2) of the 1987 Act (warrant in extract decree to authorise diligence), after 
paragraph (b) insert— 25

“(ba) in relation to an ordinary debt, inhibition against the debtor;”. 

(6) It is not competent for the Court of Session to grant letters of inhibition. 

(7) In a case where inhibition is executed under subsection (1)(b) above— 

(a) sections 152 and 153 of this Act do not apply; and 

(b) sections 147, 146, 150 and 145 of this Act have effect as if references to a 30
“debtor” or “creditor” were references to the debtor or creditor in the obligation. 

(8) In this Part— 

“decree” has the meaning given by section 199 of this Act, except that paragraphs 
(c), (g) and (h) of the definition of “decree” in that section do not apply; and 

“document of debt” has the meaning given by section 199 of this Act. 35

(9) The Scottish Ministers may by order modify the definitions of “decree” and “document 
of debt” in subsection (8) above by— 

(a) adding types of decree or document to; 

(b) removing types of decree or document from; or 

(c) varying the description of, 40
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the types of decree or document to which those definitions apply. 

134A Provision of debt advice and information package when executing inhibition 
 Where the debtor is an individual, a schedule of inhibition served in execution of an 

inhibition under section 134(1) of this Act (other than an inhibition such as is mentioned 
in section 134(2)(b)) must be accompanied with a debt advice and information package. 5

135 Registration of inhibition 
(1) An inhibition is registered only by registering— 

(a) the schedule of inhibition; and 

(b) the certificate of execution of the inhibition, 

in the Register of Inhibitions. 10

(2) References in any enactment to registering or, as the case may be, recording an 
inhibition must, unless the context otherwise requires, be construed as references to 
registration in accordance with subsection (1) above. 

(3) The—

(a) schedule of inhibition; and 15

(b) certificate of execution of the inhibition, 

must be in (or as nearly as may be in) the form prescribed by the Scottish Ministers by 
regulations.

136 Date on which inhibition takes effect 
In the Titles to Land Consolidation (Scotland) Act 1868 (c.101) (in this Chapter, the 20
“1868 Act”), for section 155 (date on which inhibitions take effect) substitute— 

“155 Date on which inhibition takes effect

(1) An inhibition has effect from the beginning of the day on which it is registered 
unless the circumstances referred to in subsection (2) below apply. 

(2) Those circumstances are— 25

(a) a notice of inhibition is registered in the Register of Inhibitions; 

(b) the schedule of inhibition is served on the debtor after that notice is 
registered; and 

(c) the inhibition is registered before the expiry of the period of 21 days 
beginning with the day on which the notice is registered. 30

(3) In those circumstances the inhibition has effect from the beginning of the day 
on which the schedule of inhibition is served. 

(4) A notice of inhibition must be in (or as nearly as may be in) the form 
prescribed.”.
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Effect

137 Property affected by inhibition 
(1) Subject to section 140 of this Act, inhibition may affect any heritable property. 

(2) Any enactment or rule of law by virtue of which inhibition may affect other property 
ceases to have effect. 5

(3) For the purposes of subsection (1) above and section 157 of the 1868 Act, a person 
acquires property at the beginning of the day on which the deed conveying or otherwise 
granting a real right in the property is delivered to that person. 

138 Effect on inhibition to enforce obligation when alternative decree granted 
Where—10

(a) an inhibition is executed to enforce a decree such as is mentioned in section 
134(2)(a) of this Act; and  

(b) decree is subsequently granted in terms of the alternative conclusion or crave 
mentioned in that section, 

the inhibition continues to have effect for the purposes of enforcing payment of the debt 15
constituted by that subsequent decree. 

139 Effect of conversion of limited inhibition on the dependence to inhibition in 
execution
Where—

(a) a creditor obtains a decree for payment of all or part of a principal sum concluded 20
or craved for in proceedings on the dependence of which warrant for inhibition 
was granted; and  

(b) the warrant was limited to specified property by virtue of section 15J(b) of the 
1987 Act (property affected by inhibition on dependence), 

any inhibition in execution of the decree is not limited to that property. 25

140 Property affected by inhibition to enforce obligation to convey heritable property 
Where a decree such as is mentioned in section 134(2)(b) of this Act is granted, any 
inhibition executed to enforce that decree is limited to the property to which the decree 
relates.

141 Inhibition not to confer a preference in ranking 30

(1) An inhibition does not confer any preference in any— 

(a) sequestration; 

(b) insolvency proceedings; or 

(c) other process in which there is ranking. 

(2) Subsection (1) above does not affect any preference claimed in— 35

(a) a sequestration; 

(b) insolvency proceedings; or  
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(c) any other process, 

where the inhibition has effect before this section comes into force. 

(3) For the avoidance of doubt, in this section, “other process” includes the process, under 
section 27(1) of the Conveyancing and Feudal Reform (Scotland) Act 1970 (c.35), of 
applying the proceeds of sale where a creditor in a standard security has effected a sale 5
of the security subjects. 

(4) In this section, “insolvency proceedings” means— 

(a) winding up; 

(b) receivership;

(c) administration; and 10

(d) proceedings in relation to a company voluntary arrangement, 

within the meaning of the Insolvency Act 1986 (c.45). 

142 Power of receiver or liquidator in creditors’ voluntary winding up to dispose of 
property affected by inhibition 

(1) The Insolvency Act 1986 (c.45) is amended as follows. 15

(2) After section 61(1) (which sets out the process by which a receiver may dispose of 
property subject to both the floating charge and to another security, other encumbrance 
or diligence) insert— 

“(1A) For the purposes of subsection (1) above, an inhibition which takes effect after 
the creation of the floating charge by virtue of which the receiver was 20
appointed is not an effectual diligence.”. 

(3) After section 166(1) (which applies the provisions of that section to a liquidator 
nominated by the company in a creditors’ voluntary winding up) insert— 

“(1A) The exercise by the liquidator of the power specified in paragraph 6 of 
Schedule 4 to this Act (power to sell any of the company’s property) shall not 25
be challengeable on the ground of any prior inhibition.”. 

Termination

143 Termination of effect of inhibition 
In section 44(3) of the Conveyancing (Scotland) Act 1924 (c.27) (limitation of effect of 
certain entries in the Register of Inhibitions and Adjudications)— 30

(a) in paragraph (a), the word “inhibitions,”, where it second occurs, is repealed; and 

(b) after that paragraph insert— 

“(aa) all inhibitions shall cease to have effect on the lapse of five years from 
the date on which they take effect.”. 

144 Inhibition terminated by payment of full amount owing 35

(1) This section applies where— 

(a) an inhibition executed to enforce payment of a debt has effect; and 
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(b) a sum is paid, in respect of the debt constituted by the decree or document of debt 
authorising the inhibition, to the creditor, a judicial officer or any other person 
who has authority to receive payment on behalf of the creditor. 

(2) Where the sum paid amounts to the sum of— 

(a) the debt (including any interest due under the decree or document of debt);  5

(b) the expenses incurred by the creditor in executing an inhibition (referred to in this 
section and in sections 152 and 153 as the “inhibition expenses”); and 

(c) the expenses of discharging the inhibition, 

the inhibition ceases to have effect. 

(3) Any rule of law to the effect that an inhibition ceases to have effect on payment or 10
tender of the debt constituted by the decree or document of debt is abolished. 

(4) This section and sections 152 and 153 of this Act do not apply to an inhibition on the 
dependence of an action. 

145 Inhibition terminated by compliance with obligation to perform 
Where—15

(a) an inhibition executed to enforce an obligation to perform a particular act (other 
than payment) contained in a decree has effect; and  

(b) the debtor has complied with the decree,  

the inhibition ceases to have effect. 

146 Termination of inhibition when property acquired by third party 20

(1) Notwithstanding section 147 of this Act, an inhibition ceases to have effect (and is 
treated as never having had effect) in relation to property if a person acquires the 
property (or a right in the property) in good faith and for adequate consideration. 

(2) For the purposes of subsection (1) above, a person acquires property (or a right in the 
property) when the deed conveying (or granting the right in) the property is delivered to 25
the person. 

(3) An acquisition under subsection (1) above may be from the inhibited debtor or any other 
person who has acquired the property or right (regardless of whether that person 
acquired in good faith or for value). 

(4) For the purposes of subsection (1) above, a person is presumed to have acted in good 30
faith if the person— 

(a) is unaware of the inhibition; and 

(b) has taken all reasonable steps to discover the existence of an inhibition affecting 
the property. 

Breach35

147 Breach of inhibition 
An inhibited debtor breaches the inhibition when the debtor delivers a deed— 

(a) conveying; or  
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(b) otherwise granting a right in, 

property over which the inhibition has effect to a person other than the inhibiting 
creditor.

148 Prescription of right to reduce transactions in breach of inhibition 
For the avoidance of doubt, section 8(1) of the Prescription and Limitation (Scotland) 5
Act 1973 (c.52) (extinction of certain rights relating to property by prescriptive period of 
20 years) applies to the right of an inhibitor to have a deed granted in breach of an 
inhibition reduced. 

149 Registration of notice of litigiosity and discharge of notice 
After section 159 of the 1868 Act insert— 10

“159A Registration of notice of summons of action of reduction

(1) This section applies where a pursuer raises an action of reduction of a 
conveyance or deed of or relating to lands granted in breach of an inhibition. 

(2) The pursuer shall, as soon as is reasonably practicable after the summons in the 
action is signeted— 15

(a) register a notice of that signeted summons in accordance with section 
159 of this Act; and 

(b) register in the Land Register of Scotland or, as the case may be, record in 
the Register of Sasines a copy of that notice. 

(3) Where a decree of reduction is not obtained in the action to which the notice 20
relates, the pursuer shall, as soon as is reasonably practicable— 

(a) register in the Register of Inhibitions; and 

(b) register in the Land Register of Scotland or, as the case may be, record in 
the Register of Sasines, 

 a discharge of that notice in (or as nearly as may be in) the form prescribed.”. 25

150 Reduction of lease granted in breach of inhibition 
(1) This section applies where an inhibited debtor grants a lease of property affected by the 

inhibition.

(2) A lease which, on the date an action of reduction of the lease is raised, has an unexpired 
duration of not less than 5 years is reducible. 30

(3) A lease which, on the date an action of reduction of the lease is raised, has an unexpired 
duration of less than 5 years may be reduced only if the Court of Session is satisfied that 
it would be fair and reasonable in all the circumstances to do so. 

(4) In calculating the unexpired duration of a lease for the purposes of subsections (2) and 
(3) above— 35

(a) any provision in the lease (however expressed) enabling the lease to be terminated 
earlier than the date on which the lease would otherwise terminate must be 
disregarded; and 
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(b) where the lease includes provision (however expressed) requiring the landlord to 
renew it, the duration of any such renewed lease must be added to the duration of 
the original lease. 

General and miscellaneous 

151 Power to prescribe forms in the 1868 Act 5

(1) In section 159 of the 1868 Act (no litigiosity before date notice of summons is 
registered), for the words from “set” to “annexed” substitute “be in (or as nearly as may 
be in) the form prescribed.”. 

(2) After section 159A of that Act (which is inserted by section 149 of this Act) insert— 

“159B Power of the Scottish Ministers to prescribe forms 10

(1) In sections 155, 159 and 159A of this Act, “prescribed” means prescribed by 
the Scottish Ministers by regulations. 

(2) The power conferred on the Scottish Ministers to make regulations under 
subsection (1) above is exercisable by statutory instrument. 

(3) A statutory instrument containing regulations made under subsection (1) above 15
is subject to annulment in pursuance of a resolution of the Scottish 
Parliament.”. 

152 Expenses of inhibition 
(1) Subject to subsection (3) below, the inhibition expenses are chargeable against the 

debtor.20

(2) Inhibition expenses are recoverable from the debtor by land attachment or residual 
attachment executed for the purpose of enforcing payment of the debt to which the 
inhibition relates but not by any other legal process. 

(3) Where a creditor has executed an inhibition, the expenses of only one further inhibition 
in relation to the debt to which the first inhibition relates are chargeable against the 25
debtor as inhibition expenses.  

(4) For the purposes of a sequestration or other process in which there is ranking, the 
inhibition expenses must be treated as part of the debt constituted by the decree or 
document of debt authorising the inhibition. 

153 Ascription 30

(1) This section applies where— 

(a) an inhibition has effect;  and

(b) any sums are paid to account of the sums recoverable from the debtor by virtue of 
the decree or document of debt authorising the inhibition. 

(2) Such sums must be ascribed to the following in the order in which they are mentioned— 35

(a) the expenses which are chargeable against the debtor incurred in respect of any 
diligence (other than the inhibition) authorised by the decree or document of debt; 

(b) the inhibition expenses; 
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(c) any interest which has accrued, at the date on which the inhibition takes effect, on 
the debt constituted by the decree or document of debt; 

(d) the debt constituted by the decree or document of debt together with such interest 
as has accrued after the date on which the inhibition takes effect. 

154 Keeper’s duty to enter inhibition on title sheet 5

In section 6 of the Land Registration (Scotland) Act 1979 (c.33) (content of title 
sheet)—

(a) in subsection (1)(c), at the beginning insert “subject to subsection (1A) below,”; 
and

(b) after subsection (1) insert— 10

“(1A) The Keeper shall enter an inhibition registered in the Register of Inhibitions in 
the title sheet only when completing registration of an interest in land where 
the interest has been transferred or created in breach of the inhibition.”. 

155 Inhibition effective against judicial factor 
(1) Notwithstanding the appointment of a judicial factor on a debtor’s estate, an inhibition 15

has effect. 

(2) But subsection (1) above does not apply in a case where— 

(a) a judicial factor is appointed under section 11A of the Judicial Factors (Scotland) 
Act 1889 (c.39) (application for judicial factor on deceased person’s estate); and 

(b) the inhibition was effective against the debtor prior to the debtor’s death. 20

PART 6

DILIGENCE ON THE DEPENDENCE

156 Diligence on the dependence 
After section 15 of the 1987 Act, insert— 

“PART 1A25

DILIGENCE ON THE DEPENDENCE

Availability of diligence on the dependence 

15A Diligence on the dependence of action 
(1) Subject to subsection (2) below and to sections 15C to 15F of this Act, the 

Court of Session or the sheriff may grant warrant for diligence by— 30

(a) arrestment; or 

(b) inhibition, 

on the dependence of an action. 

(2) Warrant for— 

(a) arrestment on the dependence of an action is competent only where the 35
action contains a conclusion for payment of a sum other than by way of 
expenses; and 
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(b) inhibition on the dependence is competent only where the action 
contains—

(i) such a conclusion; or 

(ii) a conclusion for specific implement of an obligation to convey 
heritable property to the creditor or to grant in the creditor’s favour 5
a real right in security, or some other right, over such property. 

(3) In this Part of this Act, “action” includes, in the sheriff court— 

(a) a summary cause; 

(b) a small claim; and 

(c) a summary application, 10

 and references to “summons”, “conclusion” and to cognate expressions shall be 
construed accordingly.  

15B Diligence on the dependence of petition
(1) Subject to subsection (2) below and to sections 15C to 15F of this Act, it shall 

be competent for the Court of Session to grant warrant for diligence by— 15

(a) arrestment; or 

(b) inhibition, 

on the dependence of a petition. 

(2) Warrant for— 

(a) arrestment on the dependence of a petition is competent only where the 20
petition contains a prayer for payment of a sum other than by way of 
expenses; and 

(b) inhibition on the dependence is competent only where the petition 
contains—

(i) such a prayer; or 25

(ii) a prayer for specific implement of an obligation to convey 
heritable property to the creditor or to grant in the creditor’s favour 
a real right in security, or some other right, over such property. 

(3) The provisions (other than section 15A) of this Act, of any other enactment and 
of any rule of law relating to diligence on the dependence of actions shall, in so 30
far as is practicable and unless the contrary intention appears, apply to petitions 
in relation to which it is competent to grant warrant for such diligence and to 
the parties to them as they apply to actions and to parties in them. 

15C Diligence on the dependence to secure future or contingent debts
(1) It shall be competent for the court to grant warrant for diligence on the 35

dependence where the sum concluded for is a future or contingent debt. 

(2) In this section and in sections 15D to 15M of this Act, the “court” means the 
court before which the action is depending. 

793



102 Bankruptcy and Diligence etc. (Scotland) Bill 
Part 6—Diligence on the dependence 

Application for diligence on the dependence

15D Application for diligence on the dependence 
(1) A creditor may, at any time during which an action is in dependence, apply to 

the court for warrant for diligence by— 

(a) arrestment; or 5

(b) inhibition, 

 on the dependence of the action. 

(2) An application under subsection (1) above shall— 

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 

(b) subject to subsection (3) below, be intimated to and provide details of— 10

(i) the debtor; and 

(ii) any other person having an interest; 

(c) state whether the creditor is seeking the grant, under section 15E(1) of 
this Act, of warrant for diligence on the dependence in advance of a 
hearing on the application under section 15F of this Act; and 15

(d) contain such other information as the Scottish Ministers may by 
regulations prescribe. 

(3) An application under subsection (1) above need not be intimated where the 
creditor is seeking the grant, under section 15E(1) of this Act, of warrant in 
advance of a hearing on the application under section 15F of this Act. 20

(4) The court, on receiving an application under subsection (1) above, shall— 

(a) subject to section 15E of this Act, fix a date for a hearing on the 
application under section 15F of this Act; and 

(b) order the creditor to intimate that date to— 

(i) the debtor; and 25

(ii) any other person appearing to the court to have an interest. 

15E Grant of warrant without a hearing 
(1) The court may, if satisfied as to the matters mentioned in subsection (2) below, 

make an order granting warrant for diligence on the dependence without a 
hearing on the application under section 15F of this Act. 30

(2) The matters referred to in subsection (1) above are— 

(a) that the creditor has a prima facie case on the merits of the action; 

(b) that there is a real and substantial risk enforcement of any decree in the 
action in favour of the creditor would be defeated or prejudiced by 
reason of— 35

(i) the debtor being insolvent or verging on insolvency; or 

(ii) the likelihood of the debtor removing, disposing of, burdening, 
concealing or otherwise dealing with all or some of the debtor’s 
assets,
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 were warrant for diligence on the dependence not granted in advance of 
such a hearing; and 

(c) that it is reasonable in all the circumstances, including the effect granting 
warrant may have on any person having an interest, to do so. 

(3) The onus shall be on the creditor to satisfy the court that the order granting 5
warrant should be made. 

(4) Where the court makes an order granting warrant for diligence on the 
dependence without a hearing on the application under section 15F of this Act, 
the court shall— 

(a) fix a date for a hearing under section 15K of this Act; and 10

(b) order the creditor to intimate that date to— 

(i) the debtor; and 

(ii) any other person appearing to the court to have an interest. 

(5) Where a hearing is fixed under subsection (4)(a) above, section 15K of this Act 
shall apply as if an application had been made to the court for an order under 15
that section. 

(6) Where the court refuses to make an order granting a warrant without a hearing 
under section 15F of this Act and the creditor insists in the application, the 
court shall— 

(a) fix a date for such a hearing on the application; and 20

(b) order the creditor to intimate that date to— 

(i) the debtor; and 

(ii) any other person appearing to the court to have an interest. 

15F Hearing on application 
(1) At the hearing on an application for warrant for diligence on the dependence, 25

the court shall not make any order without first giving— 

(a) any person to whom intimation of the date of the hearing was made; and 

(b) any other person the court is satisfied has an interest, 

 an opportunity to be heard. 

(2) The court may, if satisfied as to the matters mentioned in subsection (3) below, 30
make an order granting warrant for diligence on the dependence. 

(3) The matters referred to in subsection (2) above are— 

(a) that the creditor has a prima facie case on the merits of the action; 

(b) that there is a real and substantial risk enforcement of any decree in the 
action in favour of the creditor would be defeated or prejudiced by 35
reason of— 

(i) the debtor being insolvent or verging on insolvency; or 

(ii) the likelihood of the debtor removing, disposing of, burdening, 
concealing or otherwise dealing with all or some of the debtor’s 
assets,40
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 were warrant for diligence on the dependence not granted; and 

(c) that it is reasonable in all the circumstances, including the effect granting 
warrant may have on any person having an interest, to do so. 

(4) The onus shall be on the creditor to satisfy the court that the order granting 
warrant should be made. 5

(5) Where the court makes an order granting or, as the case may be, refusing 
warrant for diligence on the dependence, the court shall order the creditor to 
intimate that order to— 

(a) the debtor; and 

(b) any other person appearing to the court to have an interest. 10

(6) Where the court makes an order refusing warrant for diligence on the 
dependence, the court may impose such conditions (if any) as it thinks fit. 

(7) Without prejudice to the generality of subsection (6) above, those conditions 
may require the debtor— 

(a) to consign into court such sum; or 15

(b) to find caution or to give such other security, 

 as the court thinks fit. 

Execution before service 

15G Execution of diligence before service of summons
(1) This section applies where diligence by— 20

(a) arrestment; or 

(b) inhibition, 

on the dependence of an action is executed before service of the summons on 
the debtor. 

(2) Subject to subsection (3) below, if the summons is not served on the debtor 25
before the end of the period of 21 days beginning with the day on which the 
diligence is executed, the diligence shall cease to have effect. 

(3) The court may, on the application of the creditor, make an order extending the 
period referred to in subsection (2) above. 

(4) In determining whether to make such an order the court shall have regard to— 30

(a) the efforts of the creditor to serve the summons within the period of 21 
days; and 

(b) any special circumstances preventing or obstructing service within that 
period.

Restriction on property attached35

15H Sum attached by arrestment on dependence
(1) The court may, subject to subsection (2) below, when granting warrant for 

arrestment on the dependence, limit the sum which may be attached to funds 
not exceeding such amount as the court may specify. 
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(2) The maximum amount which the court may specify under subsection (1) above 
shall be the aggregate of— 

(a) the principal sum concluded for; 

(b) a sum equal to 20 per cent of that sum or such other percentage as the 
Scottish Ministers may, by regulations, prescribe; 5

(c) a sum equal to 1 year’s interest on the principal sum at the judicial rate; 
and

(d) any sum prescribed under subsection (3) below. 

(3) The Scottish Ministers may, by regulations, prescribe a sum which appears to 
them to be reasonable having regard to the expenses likely to be–– 10

(a) incurred by a creditor; and  

(b) chargeable against a debtor, 

in executing an arrestment on the dependence. 

(4) For the avoidance of doubt, section 73E of this Act applies to any sum attached 
under this section. 15

15J Property affected by inhibition on dependence
 Where the court grants warrant for diligence by inhibition on the dependence— 

(a) in a case where the action is brought for specific implement of an 
obligation—

(i) to convey heritable property to the creditor; 20

(ii) to grant in the creditor’s favour a real right in security over such 
property; or 

(iii) to grant some other right over such property, 

 the court shall limit the property inhibited to that particular property; and 

(b) in any other case, the court may limit the property inhibited to such 25
property as the court may specify. 

Recall etc. of diligence on the dependence.

15K Recall of diligence on dependence
(1) This section applies where warrant is granted for diligence on the dependence. 

(2) The debtor and any person having an interest may apply to the court for an 30
order—

(a) recalling the warrant; 

(b) restricting the warrant; 

(c) if an arrestment or inhibition has been executed in pursuance of the 
warrant—35

(i) recalling; or 

(ii) restricting, 

that arrestment or inhibition; 
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(d) determining any question relating to the validity, effect or operation of 
the warrant; or 

(e) ancillary to any order mentioned in paragraphs (a) to (d) above. 

(2A) An application under subsection (2) above shall— 

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 5
and

(b) be intimated to— 

(i) the creditor; and 

(ii) any other person having an interest. 

(2B) At the hearing on the application under subsection (2) above, the court shall 10
not make an order without first giving— 

(a) any person to whom intimation of the application was made; and 

(b) any other person the court is satisfied has an interest, 

 an opportunity to be heard. 

(3) Where the court is satisfied that the warrant is invalid— 15

(a) it shall make an order— 

(i) recalling the warrant; and 

(ii) if an arrestment or inhibition has been executed in pursuance of the 
warrant, recalling that arrestment or inhibition; and 

(b) it may make an order ancillary to any order mentioned in paragraph (a) 20
above.

(3A) Where the court is satisfied that an arrestment or inhibition executed in 
pursuance of the warrant is incompetent, it— 

(a) shall make an order recalling that arrestment or inhibition; and 

(b) may make an order ancillary to any such order. 25

(4) Subject to subsection (5) below, where the court is satisfied that the warrant is 
valid but that— 

(a) an arrestment or inhibition executed in pursuance of it is irregular or 
ineffective; or 

(b) it is reasonable in all the circumstances, including the effect granting 30
warrant may have had on any person having an interest, to do so, 

 the court may make any order such as is mentioned in subsection (2) above. 

(5) If no longer satisfied as to the matters mentioned in subsection (6) below, the 
court—

(a) shall make an order such as is mentioned in subsection (3)(a) above; and 35

(b) may make an order such as is mentioned in subsection (3)(b) above. 

(6) The matters referred to in subsection (5) above are— 

(a) that the creditor has a prima facie case on the merits of the action; 
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(b) that there is a real and substantial risk enforcement of any decree in the 
action in favour of the creditor would be defeated or prejudiced by 
reason of— 

(i) the debtor being insolvent or verging on insolvency; or 

(ii) the likelihood of the debtor removing, disposing of, burdening, 5
concealing or otherwise dealing with all or some of the debtor’s 
assets; and 

(c) that it is reasonable in all the circumstances, including the effect granting 
warrant may have had on any person having an interest, for the warrant 
or, as the case may be, any arrestment or inhibition executed in 10
pursuance of it to continue to have effect. 

(7) The onus shall be on the creditor to satisfy the court that no order under 
subsection (3), (3A), (4) or (5) above should be made. 

(8) In granting an application under subsection (2) above, the court may impose 
such conditions (if any) as it thinks fit. 15

(9) Without prejudice to the generality of subsection (8) above, the court may 
impose conditions which require the debtor— 

(a) to consign into court such sum; or 

(b) to find such caution or to give such other security, 

as the court thinks fit. 20

(9A) Where the court makes an order under this section, the court shall order the 
debtor to intimate that order to— 

(a) the creditor; and 

(b) any other person appearing to the court to have an interest. 

(10) This section applies irrespective of whether warrant for diligence on the 25
dependence is obtained, or executed, before this section comes into force. 

15L Variation and recall of conditions 
(1) Where— 

(a) an order restricting warrant for diligence on the dependence is made 
under section 15K(4); or 30

(b) a condition is imposed by virtue of— 

(i) section 15F(6); or 

(ii) section 15K(8), 

 of this Act, the debtor may apply to the court for variation of the order or, as 
the case may be, variation or removal of the condition. 35

(1A) An application under subsection (1) above shall— 

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 
and

(b) be intimated to— 

(i) the creditor; and 40
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(ii) any other person having an interest. 

(1B) At the hearing on the application under subsection (1) above, the court shall 
not make an order without first giving— 

(a) any person to whom intimation of the application was made; and 

(b) any other person the court is satisfied has an interest, 5

 an opportunity to be heard. 

(2) On an application under subsection (1) above, the court may if it thinks fit— 

(a) vary the order; or 

(b) vary or remove the condition. 

(3) Where the court makes an order varying the order or, as the case may be, 10
varying or removing the condition, the court shall order the debtor to intimate 
that order to— 

(a) the creditor; and 

(b) any other person appearing to the court to have an interest. 

General and miscellaneous15

15M Expenses of diligence on the dependence
(1) Subject to subsection (3)(a) below, a creditor shall be entitled to such expenses 

as the creditor incurs— 

(a) in obtaining warrant for diligence on the dependence; and 

(b) where an arrestment or inhibition is executed in pursuance of the 20
warrant, in so executing the arrestment or inhibition. 

(2) Subject to subsection (3)(b) below, a debtor shall be entitled, where— 

(a) warrant for diligence on the dependence is granted; and 

(b) the court is satisfied that the creditor was acting unreasonably in 
applying for it, 25

to the expenses incurred in opposing that warrant. 

(3) The court may modify or refuse— 

(a) such expenses as are mentioned in subsection (1) above if it is satisfied 
that—

(i) the creditor was acting unreasonably in applying for the warrant; 30
or

(ii) such modification or refusal is reasonable in all the circumstances 
and having regard to the outcome of the action; and 

(b) such expenses as are mentioned in subsection (2) above if it is satisfied 
as to the matter mentioned in paragraph (a)(ii) above. 35

(4) Subject to subsections (1) to (3) above, the court may make such finding as it 
thinks fit in relation to such expenses as are mentioned in subsections (1) and 
(2) above. 
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(5) Expenses incurred as mentioned in subsection (1) and (2) above in obtaining 
or, as the case may be, opposing an application for warrant shall be expenses of 
process.

(6) Subsections (1) to (5) above are without prejudice to any enactment or rule of 
law as to the recovery of expenses chargeable against a debtor as are incurred 5
in executing an arrestment or inhibition on the dependence of an action. 

15N Application of this Part to admiralty actions 
 This Part of this Act (other than sections 15H, 15J and 15M) shall apply, in so 

far as not inconsistent with the provisions of Part V of the Administration of 
Justice Act 1956 (c.46) (admiralty jurisdiction and arrestment of ships), to an 10
arrestment on the dependence of an admiralty action as it applies to any other 
arrestment on the dependence.”. 

157 Prescription of arrestment 
After section 95 of the 1987 Act, insert— 

“95A Prescription of arrestment 15

(1) Subject to subsection (2) below, an arrestment which is not insisted in 
prescribes—

(a) where it is on the dependence of an action, at the end of the period of 3 
years beginning with the day on which a final interlocutor is obtained by 
the creditor for payment of all or part of a principal sum concluded for; 20
or

(b) where it is in execution of an extract decree or other extract registered 
document relating to a due debt, at the end of the period of 3 years 
beginning with the day on which the arrestment is executed. 

(2) Where the arrestment secures or enforces a future or contingent debt due to the 25
creditor, it prescribes, if not insisted in, at the end of the period of 3 years 
beginning on the day on which the debt becomes due. 

(3) In a case where— 

(a) a time to pay direction; 

(b) an interim order under section 6(3) of this Act; or 30

(c) a time to pay order, 

has been made, there shall be disregarded, in computing the period at the end 
of which the arrestment prescribes, the period during which the time to pay 
direction, interim order or time to pay order is in effect. 

(4) Nothing in this section shall apply to an earnings arrestment, a current 35
maintenance arrestment or a conjoined arrestment order. 

(5) Subsections (1) to (3) above apply irrespective of whether the arrestment is 
executed, or warrant for it obtained, before this section comes into force. 

(6) For the purposes of subsection (1)(a) above, a final interlocutor is obtained 
when an interlocutor cannot be recalled or altered and is not subject to 40
review.”.
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158 Abolition of letters of loosing 
(1) Subject to subsection (2) below, it is no longer competent for any court to loose an 

arrestment. 

(2) Subsection (1) above does not affect— 

(a) any enactment or rule of law relating to the loosing of an arrestment of a ship or 5
its cargo; or 

(b) the exercise of any other power of the court to recall or restrict an arrestment. 

159 Abolition of adjudication in security 
Any enactment or rule of law enabling adjudication in security to be used ceases to have 
effect.10

PART 7

INTERIM ATTACHMENT

160 Interim attachment 
After section 9 of the 2002 Act, insert— 

“PART 1A15

INTERIM ATTACHMENT

Interim attachment 

9A Interim attachment 
(1) Subject to sections 9B to 9E below, the court may grant warrant for diligence 

by attachment of corporeal moveable property owned (whether alone or in 20
common) by the debtor on the dependence of an action (such attachment is to 
be known as interim attachment). 

(2) Warrant for interim attachment is competent only where an action contains a 
conclusion for payment of a sum other than by way of expenses. 

(3) This Part of this Act shall apply to petitions in the Court of Session and to 25
parties in them as it applies to actions and to parties to them. 

(4) In this Part of this Act— 

 “action” includes, in the sheriff court— 

(a) a summary cause; 

(b) a small claim; and 30

(c) a summary application, 

 and references to “summons”, “conclusion” and to cognate expressions 
shall be construed accordingly; 

 “court” means— 

(a) the court before which the action is in dependence; or 35
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(b) where, by virtue of section 9K(1)(a) below, the interim attachment 
has effect after the creditor obtains a final interlocutor for 
payment, the court which granted that interlocutor; 

 “creditor” means the party who concludes for payment and who seeks, 
obtains or executes warrant for interim attachment; 5

 “debtor” means the party against whom the conclusion for payment is 
addressed; and 

 expressions used in this Part of this Act have, unless the context 
otherwise requires, the same meanings as those expressions have in Part 
2 of this Act. 10

9B Articles exempt from interim attachment 
It is not competent to attach by interim attachment— 

(a) any article within a dwellinghouse; 

(b) any article which, by virtue of section 11 below, it is not competent to 
attach;15

(c) a mobile home which is the only or principal residence of a person other 
than the debtor; 

(d) any article of a perishable nature or which is likely to deteriorate 
substantially and rapidly in condition or value; or 

(e) where the debtor is engaged in trade, any article acquired by the 20
debtor—

(i) to be sold by the debtor (whether or not after adaptation); or 

(ii) as a material for a process of manufacturing for sale by the debtor, 

 in the ordinary course of that trade. 

Application for interim attachment25

9C Application for warrant for interim attachment
(1) A creditor may, at any time during which an action is in dependence, apply to 

the court for warrant for interim attachment. 

(2) An application under subsection (1) above shall— 

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 30

(b) subject to subsection (3) below, be intimated to and provide details of— 

(i) the debtor; and 

(ii) any other person having an interest; 

(c) state whether the creditor is seeking the grant, under section 9D(1) 
below, of warrant for interim attachment in advance of a hearing on the 35
application under section 9E below; and 

(d) contain such other information as the Scottish Ministers may by 
regulations prescribe. 
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(3) An application under subsection (1) above need not be intimated where the 
creditor is seeking the grant, under section 9D(1) below, of warrant in advance 
of a hearing on the application under section 9E below. 

(4) The court, on receiving an application under subsection (1) above, shall— 

(a) subject to section 9D below, fix a date for a hearing on the application 5
under section 9E below; and 

(b) order the creditor to intimate that date to— 

(i) the debtor; and 

(ii) any other person appearing to the court to have an interest. 

9D Grant of warrant without a hearing 10

(1) The court may, if satisfied as to the matters mentioned in subsection (2) below, 
make an order granting warrant for interim attachment without a hearing on the 
application under section 9E below. 

(2) The matters referred to in subsection (1) above are— 

(a) that the creditor has a prima facie case on the merits of the action; 15

(b) that there is a real and substantial risk enforcement of any decree in the 
action in favour of the creditor would be defeated or prejudiced by 
reason of— 

(i) the debtor being insolvent or verging on insolvency; or 

(ii) the likelihood of the debtor removing, disposing of, burdening, 20
concealing or otherwise dealing with all or some of the debtor’s 
assets,

 were warrant for interim attachment not granted in advance of such a 
hearing; and 

(c) that it is reasonable in all the circumstances, including the effect granting 25
warrant may have on any person having an interest, to do so. 

(3) The onus shall be on the creditor to satisfy the court that the order granting 
warrant should be made. 

(4) Where the court makes an order granting warrant for interim attachment 
without a hearing on the application under section 9E below, the court shall— 30

(a) fix a date for a hearing under section 9L below; and 

(b) order the creditor to intimate that date to— 

(i) the debtor; and 

(ii) any other person appearing to the court to have an interest. 

(5) Where a hearing is fixed under subsection (4)(a) above, section 9L (except 35
subsection (8)) below shall apply as if an application had been made to the 
court for an order under that section. 

(6) Where the court refuses to make an order granting a warrant without a hearing 
under section 9E below and the creditor insists in the application, the court 
shall—40

(a) fix a date for such a hearing on the application; and 

804



Bankruptcy and Diligence etc. (Scotland) Bill 113
Part 7—Interim attachment 

(b) order the creditor to intimate that date to— 

(i) the debtor; and 

(ii) any other person appearing to the court to have an interest. 

9E Hearing on application 
(1) At the hearing on an application for warrant for interim attachment, the court 5

shall not make any order without first giving— 

(a) any person to whom intimation of the date of the hearing was made; and 

(b) any other person appearing to the court to have an interest, 

 an opportunity to be heard. 

(2) The court may, if satisfied as to the matters mentioned in subsection (3) below, 10
make an order granting warrant for interim attachment. 

(3) The matters referred to in subsection (2) above are— 

(a) that the creditor has a prima facie case on the merits of the action; 

(b) that there is a real and substantial risk enforcement of any decree in the 
action in favour of the creditor would be defeated or prejudiced by 15
reason of— 

(i) the debtor being insolvent or verging on insolvency; or 

(ii) the likelihood of the debtor removing, disposing of, burdening, 
concealing or otherwise dealing with all or some of the debtor’s 
assets,20

 were warrant for interim attachment not granted; and 

(c) that it is reasonable in all the circumstances, including the effect granting 
warrant may have on any person having an interest, to do so. 

(4) The onus shall be on the creditor to satisfy the court that the order granting 
warrant should be made. 25

(5) Where the court makes an order granting or, as the case may be, refusing 
warrant for interim attachment, the court shall order the creditor to intimate 
that order to— 

(a) the debtor; and 

(b) any other person appearing to the court to have an interest. 30

(6) Where the court makes an order refusing warrant for interim attachment, the 
court may impose such conditions (if any) as it thinks fit. 

(7) Without prejudice to the generality of subsection (6) above, those conditions 
may require the debtor— 

(a) to consign into court such sum; or 35

(b) to find caution or to give such other security, 

 as the court thinks fit. 
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Execution of interim attachment

9F Execution of interim attachment
(1) Sections 12, 13, 15 and (subject to subsection (6) below) 17 below apply to 

execution of an interim attachment as they apply to execution of an attachment. 

(2) The officer shall, immediately after executing an interim attachment, complete 5
a schedule such as is mentioned in subsection (3) below (in this Part of this 
Act, a “schedule of interim attachment”). 

(3) The schedule of interim attachment— 

(a) shall be— 

(i) in (or as nearly as may be in) the form prescribed by Act of 10
Sederunt; and 

(ii) signed by the officer; and 

(b) shall specify–– 

(i) the articles attached; and 

(ii) their value, so far as ascertainable. 15

(4) The officer shall— 

(a) give a copy of the schedule of interim attachment to the debtor; or 

(b) where it is not practicable to do so— 

(i) give a copy of the schedule to a person present at the place where 
the interim attachment was executed; or 20

(ii) where there is no such person, leave a copy of the schedule at that 
place.

(5) References in this Part of this Act to the day on which an interim attachment is 
executed are references to the day on which the officer complies with 
subsection (4) above. 25

(6) The application of section 17 below shall be subject to the following 
modifications— 

(a) subsections (3)(b) and (4) shall not apply; 

(a) in subsections (1), (5) and (6), the references to the sheriff shall be 
construed as references to the court; and 30

(b) in subsection (6)(b), the reference to the sheriff clerk shall, in the case of 
an action in the Court of Session, be construed as a reference to the clerk 
of the court. 

9G Execution of interim attachment before service 
(1) This section applies where an interim attachment is executed before the service 35

of the summons on the debtor. 

(2) Subject to subsection (3) below, if the summons is not served on the debtor 
before the end of the period of 21 days beginning with the day on which the 
interim attachment is executed, the attachment shall cease to have effect. 
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(3) The court may, on the application of the creditor, make an order extending the 
period referred to in subsection (2) above. 

(4) In determining whether to make such an order the court shall have regard to— 

(a) the efforts of the creditor to serve the summons within the period of 21 
days; and 5

(b) any special circumstances preventing or obstructing service within that 
period.

Interim attachment: further procedure 

9GA Order for security of attached articles
(1) The court may, on an application, at any time after articles have been 10

attached—

(a) by the creditor; 

(b) the officer; or 

(c) the debtor, 

 make an order for the security of any of the attached articles. 15

(2) An application for an order under subsection (1) above shall— 

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 
and

(b) be intimated— 

(i) where it is made by the creditor or the officer, to the debtor; 20

(ii) where it is made by the debtor, to the creditor and the officer. 

(3) At the hearing on the application under subsection (1) above, the court shall 
not make an order without first giving— 

(a) any person to whom intimation of the application was made; and 

(b) any other person the court is satisfied has an interest,  25

 an opportunity to be heard. 

Interim attachment: effects

9H Unlawful acts after interim attachment 
 Section 21 (except subsections (3) and (15)) below applies to an interim 

attachment as it applies to an attachment with the following modifications— 30

(a) in subsections (10) and (11), the references to the sheriff shall be 
construed as references to the court; and 

(b) in subsection (12), the references to sections 51 and 54(1) below shall be 
of no effect. 

9J Articles belonging to or owned in common by a third party 35

(1) Where— 

(a) a third party claims to own an article attached by interim attachment; and 
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(b) the court, on the application of the third party, makes an order stating 
that it is satisfied that the claim is valid, 

 the interim attachment of that article shall cease to have effect. 

(2) Where— 

(a) a third party claims to own an article attached by interim attachment in 5
common with the debtor; 

(b) the court, on the application of the third party, makes an order stating 
that it is satisfied— 

(i) that the claim is valid; and 

(ii) that the continued attachment of the article would be unduly harsh 10
to the third party, 

the interim attachment of that article shall cease to have effect. 

(3) Subsection (2) of section 34 below applies where a third party makes an 
application for the purposes of subsection (1)(b) above as it applies where a 
third party makes an application for the purposes of subsection (1)(b)(ii) of that 15
section.

(4) Where the attachment of an article ceases, by virtue of an order under 
subsection (1) or (2) above, to have effect, the officer may attach other articles 
which are owned by the debtor and kept at the place at which the original 
interim attachment was executed. 20

9K Duration of interim attachment
(1) An interim attachment shall, unless recalled, have effect only until— 

(a) subject to subsections (2), (4) and (5) below, where–– 

(i) the creditor obtains a final interlocutor for payment of all or part of 
a principal sum concluded for in the action on the dependence of 25
which warrant for interim attachment was granted; 

(ii) the creditor obtains a final interlocutor in the creditor’s favour in 
respect of another remedy concluded for in that action; or 

(iii) the final interlocutor is of absolvitor or dismissal and the court 
grants decree under and for the purposes of section 9P(1)(b) 30
below,

the expiry of the period of 6 months after the action is disposed of; 

(b) where–– 

(i) the final interlocutor is of absolvitor or dismissal; and 

(ii) no decree under and for the purposes of section 9P(1)(b) below is 35
granted,

the granting of that interlocutor; or 

(c) the creditor consents, by virtue of subsection (3) below, to the interim 
attachment ceasing to have effect in relation to every article attached. 
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(2) An interim attachment shall have effect in relation to a specific article only 
until the article is attached by the creditor in execution of any such final 
interlocutor or decree as is mentioned in subsection (1)(a) above. 

(3) The creditor may at any time consent in writing to the interim attachment 
ceasing to have effect in relation to a specific article attached; and the 5
attachment shall cease to have effect when that consent is notified to the court. 

(4) The court may, on an application by the creditor, extend the period mentioned 
in subsection (1)(a) above but only if— 

(a) the application is made before the expiry of the period mentioned in that 
subsection; and 10

(b) the court is satisfied that exceptional circumstances make it reasonable to 
grant the application. 

(4A) An application under subsection (4) above shall— 

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 
and15

(b) be intimated by the creditor to— 

(i) the debtor; and 

(ii) any other person having an interest. 

(4B) The court shall order the creditor to intimate any decision under subsection (4) 
above disposing of the application under that subsection to— 20

(a) the debtor; and 

(b) any other person appearing to the court to have an interest. 

(5) Where such an application is made but not disposed of before the date on 
which the interim attachment would, but for this subsection, cease to have 
effect, the interim attachment shall continue to have effect until the application 25
is disposed of. 

(6) In calculating the period mentioned in subsection (1)(a) above, any period 
during which— 

(a) a time to pay direction under section 1(1) of the Debtors (Scotland) Act 
1987 (c.18); or 30

(b) an order under— 

(i) section 6(3) of that Act (interim order sisting diligence); or 

(ii) section 9(4) of that Act (diligence sisted if not recalled on making 
of time to pay order), 

is in effect shall be disregarded. 35

(7) For the purposes of subsection (1) above— 

(a) a final interlocutor is obtained when an interlocutor— 

(i) cannot be recalled or altered; and 

(ii) is not subject to review; and 
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(b) an action is disposed of on the date on which the final interlocutor 
mentioned in paragraph (a) of that subsection is obtained unless, on a 
later date, the creditor obtains a final interlocutor for expenses in the 
action, in which case it is disposed of on that later date. 

Recall of interim attachment5

9L Recall of interim attachment 
(1) This section applies where warrant is granted for interim attachment. 

(2) The debtor and any person having an interest may apply to the court for an 
order—

(a) recalling the warrant; 10

(b) restricting the warrant; 

(c) if an interim attachment has been executed in pursuance of the warrant— 

(i) recalling; or 

(ii) restricting, 

 that attachment; 15

(d) determining any question relating to the validity, effect or operation of 
the warrant; or 

(e) ancillary to any order mentioned in paragraphs (a) to (d) above. 

(2A) An application under subsection (2) above shall— 

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 20
and

(b) be intimated to— 

(i) the creditor; and 

(ii) any other person having an interest. 

(2B) At the hearing on the application under subsection (2) above, the court shall 25
not make an order without first giving— 

(a) any person to whom intimation of the application was made; and 

(b) any other person the court is satisfied has an interest, 

 an opportunity to be heard. 

(3) Where the court is satisfied that the warrant is invalid— 30

(a) it shall make an order— 

(i) recalling the warrant; and 

(ii) if interim attachment has been executed in pursuance of the 
warrant, recalling that interim attachment; and 

(b) it may make an order ancillary to any order mentioned in paragraph (a) 35
above.

(3A) Where the court is satisfied that an interim attachment executed in pursuance 
of the warrant is incompetent, it— 
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(a) shall make an order recalling the interim attachment; and 

(b) may make an order ancillary to any such order. 

(4) Subject to subsection (5) below, where the court is satisfied that the warrant is 
valid but that— 

(a) an interim attachment executed in pursuance of it is irregular or 5
ineffective; or 

(b) it is reasonable in all the circumstances, including the effect granting 
warrant may have had on any person having an interest, to do so, 

 the court may, subject to subsection (8) below, make any order such as is 
mentioned in subsection (2) above. 10

(5) If no longer satisfied as to the matters mentioned in subsection (6) below, the 
court—

(a) shall make an order such as is mentioned in subsection (3)(a) above; and 

(b) may make an order such as is mentioned in subsection (3)(b) above. 

(6) The matters referred to in subsection (5) above are— 15

(a) that the creditor has a prima facie case on the merits of the action; 

(b) that there is a real and substantial risk enforcement of any decree in the 
action in favour of the creditor would be defeated or prejudiced by 
reason of— 

(i) the debtor being insolvent or verging on insolvency; or 20

(ii) the likelihood of the debtor removing, disposing of, burdening, 
concealing or otherwise dealing with all or some of the debtor’s 
assets; and 

(c) that it is reasonable in all the circumstances, including the effect granting 
warrant may have had on any person having an interest, for the warrant 25
or, as the case may be, any interim attachment executed in pursuance of 
it to continue to have effect. 

(7) The onus shall be on the creditor to satisfy the court that no order under 
subsection (3), (3A), (4) or (5) above should be made. 

(8) Where— 30

(a) by virtue of section 9K(1)(a) above, the interim attachment continues to 
have effect after the creditor obtains a final interlocutor for payment; and 

(b) the period of six months mentioned in that paragraph has not expired, 

 the court shall not make an order under subsection (4) above. 

(9) In granting an application under subsection (2) above, the court may impose 35
such conditions (if any) as it thinks fit. 

(10) Without prejudice to the generality of subsection (9) above, those conditions 
may require the debtor— 

(a) to consign into court such sum; or 

(b) to find such caution or to give such other security, 40

 as the court thinks fit. 
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(11) Where the court makes an order under this section, the court shall order the 
debtor to intimate that order to— 

(a) the creditor; and 

(b) any other person appearing to the court to have an interest. 

9M Variation and recall of conditions 5

(1) Where— 

(a) an order restricting warrant for interim attachment is made under section 
9L(4) above; or 

(b) a condition is imposed under— 

(i) section 9E(6) above; or 10

(ii) section 9L(9) above, 

 the debtor may apply to the court for variation of the order or, as the case may 
be, variation or removal of the condition. 

(1A) An application under subsection (1) above shall— 

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 15
and

(b) be intimated to— 

(i) the creditor; and 

(ii) any other person having an interest. 

(1B) At the hearing on the application under subsection (1) above, the court shall 20
not make an order without first giving— 

(a) any person to whom intimation of the application was made; and 

(b) any other person the court is satisfied has an interest, 

 an opportunity to be heard. 

(2) On an application under subsection (1) above, the court may if it thinks fit— 25

(a) vary the order; or 

(b) vary or remove the condition. 

(3) Where the court makes an order varying the order or, as the case may be, 
varying or removing the condition, the court shall order the debtor to intimate 
that order to— 30

(a) the creditor; and 

(b) any other person appearing to the court to have an interest. 

General and miscellaneous provisions 

9N Expenses of interim attachment 
(1) Subject to subsection (3)(a) below, a creditor shall be entitled to the expenses 35

incurred—

(a) in obtaining warrant for interim attachment; and 
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(b) where an interim attachment is executed in pursuance of the warrant, in 
so executing that attachment. 

(2) Subject to subsection (3)(b) below, a debtor shall be entitled, where— 

(a) warrant for interim attachment is granted; and 

(b) the court is satisfied that the creditor was acting unreasonably in 5
applying for it, 

 to the expenses incurred in opposing that warrant. 

(3) The court may modify or refuse— 

(a) such expenses as are mentioned in subsection (1) above if it is satisfied 
that—10

(i) the creditor was acting unreasonably in applying for the warrant; 
or

(ii) such modification or refusal is reasonable in all the circumstances 
and having regard to the outcome of the action; and 

(b) such expenses as are mentioned in subsection (2) above if it is satisfied 15
as to the matter mentioned in paragraph (a)(ii) above. 

(4) Subject to subsections (1) to (3) above, the court may make such findings as it 
thinks fit in relation to such expenses as are mentioned in subsections (1) and 
(2) above. 

(5) Expenses incurred as mentioned in subsections (1) and (2) above in obtaining 20
or, as the case may be, opposing an application for warrant shall be expenses of 
process.

9P Recovery of expenses of interim attachment 
(1) Subject to subsection (4) below, any expenses chargeable against the debtor 

which are incurred in executing an interim attachment shall be recoverable 25
only by attachment— 

(a) in execution of a decree granted by virtue of–– 

(i) the conclusion for payment in the action on the dependence of 
which the warrant for interim attachment was granted; or 

(ii) another conclusion in the creditor’s favour in that action; or 30

(b) where the final interlocutor in the action is of absolvitor or dismissal, in 
execution of a decree granted under and for the purposes of this 
subsection.

(2) Where any such expenses cease to be recoverable in pursuance of subsection 
(1) above, they cease to be chargeable against the debtor. 35

(3) Subsection (4) below applies where interim attachment is— 

(a) recalled under section 2(3), 3(1)(b), 9(2)(cb) or 10(1)(b) of the 1987 Act 
in relation to a time to pay direction or order; 

(b) in effect immediately before the date of sequestration (within the 
meaning of the Bankruptcy (Scotland) Act 1985 (c.66)) of the debtor’s 40
estate;
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(c) in effect immediately before the appointment of an administrator under 
Part II of the Insolvency Act 1986 (c.45); 

(d) in effect against property of the debtor immediately before a floating 
charge attaches all or part of that property under section 53(7) 
(attachment on appointment of receiver by holder of charge) or 54(6) 5
(attachment on appointment of receiver by court) of the 1986 Act; 

(e) in effect immediately before the commencement of the winding up, 
under Part IV or V of the 1986 Act, of the debtor; or 

(f) rendered unenforceable by virtue of the creditor entering into a 
composition contract or acceding to a trust deed for creditors or by virtue 10
of the subsistence of a protected trust deed within the meaning of 
Schedule 5 to the 1985 Act. 

(4) Where this subsection applies— 

(a) the expenses of the interim attachment which were chargeable against 
the debtor remain so chargeable; and 15

(b) if the debtor’s obligation to pay the expenses is not discharged under or 
by virtue of the time to pay direction or order, sequestration, 
appointment, receivership, winding up, composition contract or trust 
deed for creditors, those expenses are recoverable in pursuance of 
subsection (1) above. 20

9Q Ascription of sums recovered while interim attachment is in effect 
(1) This section applies where— 

(a) any amounts are— 

(i) secured by an interim attachment; and 

(ii) while the attachment is in effect, paid to account of the amounts 25
recoverable from the debtor; and 

(b) that interim attachment ceases to have effect. 

(2) Such amounts shall be ascribed to the following in the order in which they are 
mentioned— 

(a) the expenses incurred in— 30

(i) obtaining warrant for; and 

(ii) executing, 

 the interim attachment; 

(b) any interest which has accrued, in relation to a sum due under a decree 
granted by virtue of the conclusion in relation to which warrant for 35
interim attachment was granted, as at the date of execution; 

(c) any sum due under that decree together with such interest as has accrued 
after that date. 

(3) Where an interim attachment is followed by an attachment in execution of a 
decree granted by virtue of the conclusion in relation to which the warrant for 40
the interim attachment was granted, section 41 below shall apply to amounts to 
which this section applies as it applies to amounts to which that section applies. 
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9R Ranking of interim attachment
 For the purposes of any enactment or rule of law as to ranking or preference— 

(a) where— 

(i) an interim attachment has been executed; and 

(ii) the creditor has, without undue delay, obtained an interlocutor for 5
payment of all or part of the sum concluded for, 

that interim attachment shall be treated as if it were an attachment by 
virtue of section 10 below of the property attached, executed when the 
interim attachment was executed; and 

(b) where an interim attachment has ceased to have effect in relation to any 10
article by virtue of section 9K(2) above, the attachment of the article in 
question shall be taken to have been executed when the interim 
attachment was executed.”. 

PART 8

ATTACHMENT OF MONEY15

Money attachment 

161 Money attachment 
(1) There is to be a form of diligence over money owned by a debtor to be known as money 

attachment. 

(2) Money attachment is competent to enforce payment of a debt but only if— 20

(a) the debt is constituted by a decree or document of debt;  

(b) the debtor has been charged to pay the debt; 

(d) the period for payment specified in the charge has expired without payment being 
made; and 

(e) where the debtor is an individual, the creditor has, no earlier than 12 weeks before 25
executing the money attachment, provided the debtor with a debt advice and 
information package. 

(3) Money attachment is not competent in relation to money— 

(a) kept within a dwellinghouse; or 

(b) in relation to which arrestment is competent. 30

162 Meaning of “money” and related expressions 
(1) In this Part— 

“cash” means coins and banknotes in any currency; 

“banking instrument” means— 

(a) cheques and other instruments to which section 4 of the Cheques Act 1957 35
(c.36) applies; 
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(b) any document (other than one mentioned in section 4(2)(c) of that Act) 
issued by a public officer which is intended to enable a person to obtain 
payment from a government department of the sum mentioned in it; 

(c) promissory notes (other than banknotes); 

(d) other negotiable instruments; and 5

(e) money orders and postal orders; and 

“money” means cash and banking instruments but does not include any cash or 
instrument which has an intrinsic value greater than any value it may have as a 
medium of exchange; and any reference to the value of money is, unless the 
context otherwise requires, a reference to— 10

(a) the amount of cash; 

(b) where that cash is in a currency other than sterling, the amount in sterling 
which that cash would realise on its conversion under section 164(3) of this 
Act;

(c) the amount in cash which would be obtained were the value of a banking 15
instrument realised; and 

(d) in the case where money comprises both cash and instruments, the 
aggregate of the amounts referred to in, as the case may be, paragraphs (a) 
to (c) above. 

(2) In the definition of “banking instrument” in subsection (1) above, “government 20
department” includes— 

(a) any Minister of the Crown; 

(b) any part of the Scottish Administration; 

(c) the National Assembly for Wales; 

(d) the Northern Ireland Assembly, any Northern Ireland Minister or Northern Ireland 25
junior Minister and any Northern Ireland department. 

(3) The Scottish Ministers may by order modify the definition of “banking instrument” in 
subsection (1) above so as to— 

(a) add or remove types of instrument to or, as the case may be, from those referred to 
in that definition; or 30

(b) vary the descriptions of the types of instrument so referred to. 

163 When money attachment not competent
(1) It is not competent to execute a money attachment on— 

(a) a Sunday; 

(b) a day which is a public holiday in the area in which the attachment is to be 35
executed; or 

(c) such other day as may be prescribed by Act of Sederunt. 

(2) The execution of a money attachment must not— 

(a) begin before 8 a.m. or after 8 p.m.; or 

(b) be continued after 8 p.m., 40
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unless the judicial officer has obtained prior authority from the sheriff for such 
commencement or continuation. 

(3) Subject to section 170(12)(b), 173(3)(b) or 179(4) of this Act, where money is attached 
(or is purported to be attached) at any place, it is not competent to attach other money 
kept at that place to enforce the same debt unless that other money is brought to that 5
place after execution of the first money attachment. 

(4) Money which has been attached by a money attachment may not, if that money 
attachment ceases to have effect in relation to that money, be attached again for the 
same debt. 

Execution of money attachment 10

164 Removal of money attached 
(1) The judicial officer must attach and remove, from the place in which it is found, such 

money, the value of which in the opinion of the officer does not exceed a sum equal to 
the sum mentioned in subsection (2) below (in this Part, the “sum recoverable by the 
money attachment”). 15

(2) That sum is— 

(a) the sum for the payment of which the charge was served, together with any 
interest accruing after such service and before the money attachment ceases to 
have effect; and 

(b) all expenses which are chargeable against the debtor by virtue of the money 20
attachment. 

(3) Where cash in a currency other than sterling is attached, the judicial officer must, as 
soon as reasonably practicable after attaching it, convert that cash into sterling.  

(4) The judicial officer must take all reasonable steps to obtain the highest amount for such 
cash as is practicable. 25

(5) The judicial officer must deposit any cash attached and any proceeds of converting cash 
in a currency other than sterling in a bank account. 

(6) The judicial officer— 

(a) need not attach any banking instruments other than cheques unless instructed to 
do so by the creditor; and 30

(b) is not liable to the creditor for any loss caused by the failure to attach any such 
instruments unless so instructed. 

(7) The judicial officer must, subject to section 167(1) of this Act, value any instruments 
attached at the price which they are likely to fetch on the open market. 

(8) Where any instruments are attached, the judicial officer must ensure that they are kept in 35
a secure place. 

(9) In this Part, any reference to money being attached includes a reference to it being 
removed under subsection (1) above. 

817



126 Bankruptcy and Diligence etc. (Scotland) Bill 
Part 8—Attachment of money 

165 Presumption of ownership 
(1) A judicial officer may, when executing a money attachment, assume that the debtor 

owns, solely or in common with a third party, any money found in the place where the 
attachment is executed. 

(2) The judicial officer must, before attaching any money, make enquiries of any person 5
present at the place in which it is found as to the ownership of it (and in particular must 
enquire as to whether there is any person who owns it in common with the debtor). 

(3) The judicial officer may not make the assumption mentioned in subsection (1) above 
where the officer knows or ought to know that the contrary is the case. 

(4) The judicial officer is not precluded from relying on that assumption by reason only that 10
an assertion has been made that the money is not owned by the debtor. 

166 Schedule of money attachment 
(1) The judicial officer must, immediately after executing a money attachment, complete a 

schedule such as is mentioned in subsection (2) below (in this Part, the “schedule of 
money attachment”). 15

(2) A schedule of money attachment— 

(a) must be— 

(i) in (or as nearly as may be in) the form prescribed by Act of Sederunt; 

(ii) signed by the judicial officer; and 

(b) must specify— 20

(i) the money attached; and 

(ii) the value of that money, so far as ascertainable. 

(3) The judicial officer must— 

(a) give a copy of the schedule to the debtor; or 

(b) where it is not practicable to do so— 25

(i) give a copy of the schedule to a person present at the place where the 
money attachment was executed; or 

(ii) where there is no such person, leave a copy of the schedule at that place. 

(4) In this Part, any reference to the day on which a money attachment is executed is a 
reference to the day on which the judicial officer complies with subsection (3) above. 30

167 Valuation of banking instruments 
(1) Where the judicial officer considers that a banking instrument attached in execution of a 

money attachment is such that it is appropriate for valuation of the price the instrument 
is likely to fetch on the open market to be carried out by a professional valuer or other 
suitably skilled person, the officer must arrange for such a valuation. 35

(2) The creditor is liable for the valuer’s reasonable remuneration and outlays incurred by 
virtue of subsection (1) above. 
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168 Order for realisation of money likely to deteriorate in value 
(1) The—

(a) creditor;

(b) judicial officer; or 

(c) debtor,5

may, at any time after money has been attached, apply to the sheriff for an order that the 
creditor or, as the case may be, the officer make arrangements for the immediate 
realisation of the value of that money (or any part of it). 

(2) A person applying under subsection (1) above must at the same time intimate the 
application to the persons mentioned in that subsection who would otherwise be entitled 10
to apply. 

(3) The sheriff may, if satisfied that the money is likely to deteriorate substantially and 
rapidly in value, make an order such as is mentioned in subsection (1) above. 

(4) An order under subsection (3) above authorises the judicial officer— 

(a) to act as the irrevocable agent of the debtor in relation to the money; and 15

(b) to take any of the steps mentioned in section 171(3) of this Act. 

(5) Subsection (4) of section 171 of this Act applies to any steps taken by virtue of 
subsection (4) above. 

(6) Any sum realised by virtue of an order under subsection (3) above must be deposited in 
a bank account. 20

(7) The sheriff’s decision under subsection (3) above is final. 

169 Report of money attachment 
(1) The judicial officer must, before the expiry of the period of 14 days beginning with the 

day on which the money attachment is executed (or such longer period as the sheriff on 
cause shown may, on the application of the officer, allow), make a report to the sheriff. 25

(2) A report under subsection (1) above must be— 

(a) in (or as nearly as may be in) the form prescribed by Act of Sederunt; and 

(b) signed by the judicial officer. 

(3) The report must specify— 

(a) the money attached; 30

(b) the value of that money; 

(c) whether any cash in a currency other than sterling was attached and, if so— 

(i) the exchange rate used; and 

(ii) any commission incurred, 

in converting it into sterling; 35

(d) whether any person has asserted that any money attached is not owned by the 
debtor (or is owned in common by the debtor and a third party); 

(e) whether the value of any money has been realised under section 168 of this Act; 
and
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(f) whether any money attached has been released by virtue of section 172(3), 173 or 
176(1) of this Act. 

(4) On making the report, the judicial officer must send a copy of it to— 

(a) the debtor;

(b) the creditor; and 5

(c) any person such as is mentioned in subsection (3)(d) above. 

(5) The sheriff may refuse to receive a report on the ground that it has not been made and 
signed in accordance with subsections (1) and (2) above. 

(6) If the sheriff so refuses— 

(a) the money attachment ceases to have effect; 10

(b) the sheriff must require the judicial officer to return the money attached or, where 
the value of any such money has been realised, a sum equivalent to that value, to 
the debtor; and 

(c) the sheriff clerk must intimate the refusal to— 

(i) the debtor; 15

(ii) the officer; 

(iii) the creditor; and 

(iv) any person the sheriff thinks has an interest. 

(7) In this Part, any reference to the day on which the report of money attachment is made is 
a reference to the day on which the sheriff receives the report under subsection (1) 20
above.

Release of money attached 

170 Creditor’s application for payment order 
(1) This section applies where— 

(a) money has been attached by a judicial officer in execution of a money attachment; 25
and

(b) that money (or part of it) has not been released by virtue of section 169(6)(b), 
172(3), 173 or 176(1) of this Act. 

(2) The creditor may apply to the sheriff for an order (in this Part, a “payment order”) 
authorising payment to the creditor out of the money attached of a sum not exceeding 30
the sum recoverable by the money attachment. 

(3) An application under subsection (2) above must be— 

(a) in (or as nearly as may be in) the form prescribed by Act of Sederunt; 

(b) made before the expiry of the period of 14 days beginning with the day on which 
the report of money attachment is made. 35

(4) On making the application, the creditor must send a copy of it to— 

(a) the debtor;

(aa) the judicial officer; and 

(b) any person such as is mentioned in section 169(3)(d) of this Act. 
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(5) Subject to subsections (10) and (12) below, where there is no opposition to the 
application, the sheriff must make a payment order. 

(6) The debtor or a third party who claims ownership (whether solely or in common with 
the debtor) of any of the money attached may oppose the application under subsection 
(2) above. 5

(7) An opposition under subsection (6) above must be— 

(a) in (or as nearly as may be in) the form prescribed by Act of Sederunt; and 

(b) made before the expiry of the period of 14 days beginning with the day on which 
the application is made. 

(8) Where there is opposition, the sheriff may not make a payment order without first— 10

(a) giving—

(i) the creditor; 

(ii) the debtor; and 

(iii) any third party who opposes the application, 

an opportunity to make representations; or 15

(b) holding a hearing. 

(9) Where the debtor or, as the case may be a third party, opposes the application on the 
ground that money attached is not owned by the debtor, it is for the debtor or the third 
party to prove that fact. 

(10) Where the sheriff is satisfied, after considering any opposition or on the sheriff’s own 20
initiative, that there has been a material irregularity in the execution of the money 
attachment, the sheriff must make an order such as is mentioned in subsection (11) 
below.

(11) That order is an order— 

(a) declaring that the money attachment ceases to have effect; and 25

(b) requiring the judicial officer to return the money attached or, where the value of 
any such money has been realised, a sum equivalent to that value, to the debtor or, 
as the case may be, the person whose money it is. 

(12) Where the sheriff is satisfied after considering any opposition or on the sheriff’s own 
initiative, that any money attached is not owned by the debtor–– 30

(a) the sheriff must make an order such as is mentioned in subsection (11) above 
restricted to that money; and 

(b) after the order is made, the judicial officer may attach other money owned by the 
debtor and kept at the place at which the original money attachment was executed. 

171 Effect of payment order 35

(1) A payment order authorises the judicial officer— 

(a) to realise the value of money attached; and 

(b) subject to section 37 of the 1985 Act (effect of sequestration on diligence), to 
dispose of the proceeds of the money attachment by— 
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(i) retaining such amount as necessary to meet the fees and outlays of the 
officer;

(ii) paying to the creditor the remainder of those proceeds so far as necessary to 
meet the sum recoverable by the money attachment; and 

(iii) paying to the debtor any surplus remaining. 5

(2) For the purposes of subsection (1) above, the payment order authorises the judicial 
officer—

(a) to act as the irrevocable agent of the debtor in relation to any banking instrument 
attached; and 

(b) to take any of the steps mentioned in subsection (3) below. 10

(3) Those steps are— 

(a) presenting the instrument for payment; 

(b) if instructed by the creditor to do so, raising any action for payment that would 
have been open to the debtor to raise against any person liable to honour the 
instrument; 15

(c) except where the instrument is not negotiable, negotiating the instrument— 

(i) for value; or 

(ii) to the creditor for value credited against the sum recoverable by the money 
attachment; 

(d) any other steps the debtor could have taken in relation to the instrument before the 20
money attachment was executed. 

(4) The judicial officer must, in taking any of the steps referred to in subsection (3) above, 
obtain the highest amount for the instrument as is reasonably practicable. 

(5) In subsection (1)(b) above, “proceeds of the money attachment” includes any amount— 

(a) deposited in a bank account by virtue of section 168(6) or 172(4)(b)(iii) of this 25
Act;

(c) obtained as a result of taking any of the steps mentioned in subsection (3) above; 
and

(d) received by the judicial officer by virtue of section 179(2)(c) of this Act. 

172 Release of money where attachment unduly harsh 30

(1) The debtor may, before— 

(a) a payment order is made; or 

(b) the money attachment ceases to have effect, 

apply to the sheriff for an order such as is mentioned in subsection (2) below. 

(2) That order is one— 35

(a) providing that the money attachment ceases to have effect in relation to— 

(i) the money attached; or 

(ii) so much of it as the sheriff specifies; and 

822



Bankruptcy and Diligence etc. (Scotland) Bill 131
Part 8—Attachment of money 

(b) requiring the judicial officer to return that money or, where the value of the 
money has been realised, a sum equivalent to that value, to the debtor. 

(3) Where the sheriff is satisfied that, in the circumstances, the money attachment is unduly 
harsh to the debtor, the sheriff must, subject to subsection (4) below, make an order such 
as is mentioned in subsection (2) above. 5

(4) Where the value of the money attached exceeds £1,000 or such other amount as the 
Scottish Ministers may by regulations prescribe, the sheriff— 

(a) may not specify money the value of which exceeds that amount; and 

(b) may, where the money attached includes or comprises a banking instrument, 
authorise the judicial officer to— 10

(i) realise the value of the instrument; 

(ii) pay to the debtor from the money and, as the case may be, proceeds of that 
realisation the sum specified; and 

(iii) deposit any surplus remaining in a bank account. 

(5) In a case to which subsection (4)(b) above applies, the order under subsection (3) above 15
authorises the judicial officer— 

(a) to act as the irrevocable agent of the debtor in relation to the instrument; and 

(b) to take any of the steps mentioned in section 171(3) of this Act. 

(6) Subsection (4) of section 171 of this Act applies to any steps taken by virtue of 
subsection (5) above. 20

(7) Where the amount realised under subsection (4)(b)(i) above is less than the amount 
specified, the order is to be deemed to have required the judicial officer to pay the 
amount realised only. 

173 Invalidity and cessation of money attachment 
(1) Where, at any time before a payment order is made or the money attachment ceases to 25

have effect, the sheriff is satisfied that there has been a material irregularity in the 
execution of the money attachment, the sheriff must make an order such as is mentioned 
in subsection (2) below. 

(2) That order is an order— 

(a) declaring that the money attachment ceases to have effect; and 30

(b) requiring the judicial officer to return the money attached or, where the value of 
any such money has been realised, a sum equivalent to that value, to the debtor or, 
as the case may be, the person whose money it is. 

(3) Where, at any time before a payment order is made or the money attachment ceases to 
have effect, the sheriff is satisfied that any money attached is not owned by the debtor–– 35

(a) the sheriff must make an order such as is mentioned in subsection (2) above 
restricted to that money; and 

(b) after the order is made, the judicial officer may attach other money owned by the 
debtor and kept at the place at which the original money attachment was executed. 

(4) An order under this section may be made— 40

(a) on the application of— 
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(i) the debtor; or 

(ii) a third party claiming an interest; or 

(b) on the sheriff’s own initiative. 

(5) Where such an order is made on the sheriff’s own initiative, the sheriff clerk must 
intimate the order to— 5

(a) the debtor; 

(b) the creditor; 

(c) the judicial officer; and 

(d) any other person the sheriff thinks has an interest. 

(6) The sheriff may not make an order under this section without first— 10

(a) giving—

(i) the debtor; 

(ii) the creditor; and 

(iii) any other person the sheriff thinks has an interest, 

an opportunity to make representations; or 15

(b) holding a hearing. 

(7) The sheriff must give reasons for making, or refusing to make, an order under this 
section.

174 Termination of money attachment 
(1) A money attachment ceases to have effect on the expiry of the period of 14 days 20

beginning with the day on which the report of money attachment is made unless, within 
that period, the creditor— 

(a) applies for a payment order; and 

(b) sends a copy of the application to the judicial officer under section 170(4)(aa) of 
this Act. 25

(2) A money attachment ceases to have effect if the sum recoverable by the money 
attachment is— 

(a) paid to— 

(i) the creditor; 

(ii) the judicial officer; or 30

(iii) any other person who has authority to receive payment on behalf of the 
creditor; or 

(b) tendered to any of those persons and the tender is not accepted within a reasonable 
time. 

(3) Where a money attachment ceases to have affect by virtue of subsection (1) or (2) 35
above, the judicial officer must return money attached or, where the value of any such 
money has been realised, a sum equivalent to that value, to the debtor. 
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176 Redemption of banking instrument 
(1) The debtor may, before the expiry of the period of 14 days beginning with the date on 

which the report of money attachment is made, redeem a banking instrument attached by 
the money attachment. 

(2) The debtor may not redeem an instrument in relation to which an order under section 5
168(3) of this Act has been made. 

(3) The amount for which such an instrument may be redeemed is the value of the 
instrument specified in the report of money attachment. 

(4) The judicial officer must, on receiving payment from the debtor for the redemption of an 
attached instrument— 10

(a) grant a receipt in (or as nearly as may be in) the form prescribed by Act of 
Sederunt to the debtor; and 

(b) report the redemption to the sheriff as soon as is reasonably practicable. 

(5) The money attachment ceases, on the grant of such a receipt, to have effect in relation to 
the redeemed instrument. 15

Statement of money attachment 

177 Final statement of money attachment 
(1) The judicial officer must, before the expiry of the period of 14 days beginning with the 

day mentioned in subsection (2) below, give a statement to the sheriff. 

(2) The day referred to in subsection (1) above is the day on which— 20

(a) the judicial officer made payment to the creditor under a payment order; or 

(b) the money attached (or the last part of it) was returned to the debtor or, as the case 
may be, a third party by virtue of section 169(6), 170(11), 172(3), 173, 174 or 176 
of this Act, 

whichever is the later. 25

(3) The statement mentioned in subsection (1) above must be— 

(a) in (or as nearly as may be in) the form prescribed by Act of Sederunt; and 

(b) signed by the judicial officer. 

(4) The statement must specify— 

(a) any banking instruments, the values of which have been realised; 30

(b) the value realised in respect of each such instrument; 

(c) any sums paid by the debtor to account of the sum recoverable by the money 
attachment; 

(d) any chargeable expenses; 

(e) any sums paid to the creditor; 35

(f) any surplus paid or instruments returned to the debtor or, as the case may be, a 
third party; and 

(g) any balance due by or to the debtor. 
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(5) The statement must contain a declaration by the judicial officer that all the information 
contained within it is, to the best of the officer’s knowledge, true. 

(6) If the judicial officer— 

(a) without reasonable excuse gives the statement after the expiry of the period 
mentioned in subsection (1) above; or 5

(b) wilfully refuses to make, or delays making, the statement after the expiry of that 
period,

the sheriff may make an order providing that the officer is liable for the chargeable 
expenses, either in whole or in part. 

(7) An order under subsection (6) above does not prejudice the right of the sheriff to report 10
the matter to the Commission by virtue of section 58(1)(b) of this Act (investigation into 
alleged misconduct by judicial officers). 

178 Audit of final statement under section 177(1) 
(1) The sheriff must remit the statement under section 177(1) to the auditor of court who 

must— 15

(a) tax the chargeable expenses; 

(b) certify any balance due by or to the debtor; and 

(c) make a report to the sheriff. 

(2) The auditor of court must not alter the statement without first giving all interested 
persons an opportunity to make representations. 20

(3) The auditor of court must not charge a fee in respect of the report made under subsection 
(1)(c) above. 

(4) On receipt of a report made under subsection (1)(c) above the sheriff must make an 
order—

(a) declaring the balance due by or to the debtor, as certified by the auditor of court; 25

(b) declaring such a balance after making modifications to the balance so certified; or 

(c) where the sheriff is satisfied that there has been a material irregularity in the 
execution of the money attachment (other than the timing of the statement under 
section 177(1) of this Act), declaring the attachment void. 

(5) An order under subsection (4)(c) above may make such consequential provision as the 30
sheriff thinks fit. 

(6) An order under subsection (4)(c) above does not affect the title of a person to any money 
acquired by that person in good faith. 

(7) The sheriff may not make an order under subsection (4)(b) or (c) above without first— 

(a) giving—35

(i) the debtor; 

(ii) the creditor; and 

(iii) any third party who claims ownership (whether alone or in common with 
the debtor or any other person) of any money attached, 

an opportunity to make representations; or 40
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(b) holding a hearing. 

(8) The sheriff clerk must intimate the sheriff’s order under subsection (4) above to the 
persons mentioned in subsection (7)(a) above. 

General and miscellaneous 

179 Money in common ownership 5

(1) Money which is owned in common by a debtor and a third party may be attached in 
satisfaction of the debts of the debtor. 

(2) Where at any time before the disposal of attached money— 

(a) a third party claims to own the money in common with the debtor; 

(b) either—10

(i) the judicial officer is satisfied that the claim is valid; or 

(ii) the sheriff, on the third party’s application, makes an order stating that the 
sheriff is so satisfied; and 

(c) the third party pays to the officer a sum equal to the value of the debtor’s interest 
in the money, 15

the debtor’s interest in the money is transferred to the third party. 

(3) Where the sheriff is satisfied— 

(a) that money attached is owned in common by the debtor and a third party; and 

(b) that the disposal of the money would in the circumstances be unduly harsh to the 
third party, 20

the sheriff may, on the third party’s application made before the money’s disposal, order 
that the money attachment is to cease to have effect in relation to that money. 

(4) Where—

(a) the debtor’s interest in money owned in common by the debtor and a third party 
is, under subsection (2) above, transferred to the third party; or 25

(b) the money attachment ceases, in pursuance of an order made under subsection (3) 
above, to have effect in relation to that money, 

the judicial officer may attach other money owned by the debtor and kept at the place at 
which the original money attachment was executed. 

(5) In this section and in section 180 of this Act, references to the “disposal” of attached 30
money (and to cognate expressions) are to be construed as references to the value of that 
money being realised by virtue of— 

(a) an order under section 168 of this Act; or 

(b) a payment order. 

180 Procedure where money owned in common is disposed of 35

(1) This section applies where— 

(a) a third party claimed, before attached money was disposed of, to own the money 
in common with the debtor; 
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(b) the debtor’s interest in the money has not transferred to the third party under 
section 179(2) of this Act; 

(c) the money attachment has not, by virtue of an order under section 179(3) of this 
Act, ceased to have effect in relation to that money; 

(d) the third party’s interest in the money has, on the disposal of the money, been— 5

(i) transferred to another person; or 

(ii) extinguished by virtue of the disposal; and 

(e) either—

(i) the third party’s claim is, after that disposal, admitted by the creditor and 
the debtor; or 10

(ii) where the third party’s claim is not so admitted, the sheriff, on an 
application by the third party after that disposal, is satisfied that the claim is 
valid.

(2) The creditor must pay to the third party a sum equal to the fraction of the value of the 
money which corresponded to the third party’s interest in it. 15

181 Unlawful acts after money attachment 
(1) This section applies where— 

(a) a money attachment has been executed; and 

(b) the debtor— 

(i) realises (or purports to realise) the value of an attached banking instrument; 20

(ii) otherwise relinquishes ownership of such an instrument; or 

(iii) obtains (or attempts to obtain), by fraud or other dishonest means, a 
banking instrument in place of such an instrument. 

(2) The debtor is acting in breach of the money attachment. 

(3) A person who— 25

(a) assists a debtor to do anything mentioned in subsection (1)(b) above; and 

(b) knows (or ought reasonably to know) that a money attachment has been executed 
against the debtor, 

is acting in breach of the money attachment.  

(4) A breach of the money attachment under subsection (2) or (3) above may be dealt with 30
as a contempt of court. 

182 Appeals 
(1) Subject to subsection (2) below, an appeal against any decision of the sheriff made 

under this Part of this Act may be made only— 

(a) to the sheriff principal; 35

(b) with the leave of the sheriff; and 

(c) on a point of law. 

(2) This section does not apply to decisions made under section 168(3) of this Act. 
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(3) The decision of the sheriff principal on such an appeal is final. 

183 Recovery from debtor of expenses of money attachment 
(1) Expenses which, in accordance with schedule 3 to this Act, are chargeable against the 

debtor are to be recoverable from the debtor by the money attachment but not by any 
other legal process. 5

(2) Where any expenses such as are mentioned in subsection (1) above have not been 
recovered by the time the proceeds of the money attachment are disposed of under a 
payment order, or the money attachment otherwise ceases to have effect, they cease to 
be chargeable against the debtor. 

(3) The sheriff must grant decree for payment of any expenses awarded by the sheriff 10
against the debtor in favour of the creditor under paragraph 4 of schedule 3 to this Act. 

(4) Subsection (5) below applies where a money attachment is— 

(a) in effect immediately before the date of sequestration (within the meaning of the 
1985 Act) of the debtor’s estate; 

(b) in effect immediately before the appointment of an administrator under Part II of 15
the Insolvency Act 1986 (c.45), in relation to the debtor; 

(c) in effect against property of the debtor immediately before a floating charge 
attaches to all or part of that property under section 53(7) (attachment on 
appointment of receiver by holder of charge) or 54(6) (attachment on appointment 
of receiver by court) of that Act of 1986; 20

(d) in effect immediately before the commencement of the winding up, under Part IV 
or V of that Act of 1986, of the debtor; or 

(e) rendered unenforceable by virtue of the creditor entering into a composition 
contract or acceding to a trust deed for creditors or by virtue of the subsistence of 
a protected trust deed within the meaning of Schedule 5 to the 1985 Act. 25

(5) Where this subsection applies— 

(a) the expenses of the money attachment which were chargeable against the debtor 
remain so chargeable; and 

(b) if the debtor’s obligation to pay the expenses is not discharged under or by virtue 
of the sequestration, administration order, receivership, winding up, composition 30
contract or trust deed, those expenses are recoverable by further money 
attachment. 

184 Liability for expenses of money attachment 
(1) Schedule 3 to this Act has effect for the purposes of determining the liability, as between 

the creditor and the debtor, for expenses incurred in serving a charge and in the process 35
of money attachment. 

(2) The Scottish Ministers may by order modify that schedule so as to— 

(a) add or remove types of expenses to or, as the case may be, from those referred to 
in that schedule; or 

(b) vary any of the descriptions of the types of expenses referred to in it. 40
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185 Ascription 
(1) This section applies where any sums are— 

(a) attached by a money attachment; or 

(b) paid to account of the sum recoverable by that attachment while it is in effect. 

(2) Such sums are to be ascribed to the following in the order in which they are 5
mentioned— 

(a) the expenses which are chargeable against the debtor incurred in the money 
attachment; 

(b) any interest which has accrued, at the day on which the money attachment was 
executed, on the sum for payment for which the charge was served; 10

(c) any sum for payment of which that charge was served together with such interest 
as has accrued after the day the money attachment was executed. 

186 Interpretation
(1) In this Part— 

“decree” has the meaning given by section 199 of this Act, being a decree which, 15
or an extract of which, authorises money attachment; 

“document of debt” has the meaning given by section 199 of this Act, being a 
document which, or an extract of which, authorises money attachment; 

“dwellinghouse” has the same meaning as in section 45 of the 2002 Act; 

“judicial officer” means the judicial officer appointed by the creditor; 20

“money” has the meaning given by section 162 of this Act; 

“payment order” has the meaning given by section 170(2) of this Act; 

“schedule of money attachment” has the meaning given by section 166(1) of this 
Act; and 

“sum recoverable by the money attachment” has the meaning given by section 25
164(1) of this Act. 

(2) The Scottish Ministers may by order modify the definitions of “decree” and “document 
of debt” in subsection (1) above by— 

(a) adding types of decree or document to; 

(b) removing types of decree or document from; or 30

(c) varying the description of, 

the types of decree or document to which those definitions apply. 

(3) Where—

(a) a schedule, report or statement under this Part of this Act requires to be signed; 
and35

(b) provision is made by virtue of this Part of this Act or by any other enactment 
permitting the schedule, report or statement to be an electronic communication, 

the requirement is satisfied by a certified electronic signature. 
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PART 9

DILIGENCE AGAINST EARNINGS

187 Simultaneous operation of arrestments against earnings where net earnings 
insufficient

(1) In section 58 of the 1987 Act (simultaneous operation of earnings arrestment and current 5
maintenance arrestment), for subsection (2) substitute— 

“(2) If on any pay-day N is less than S, the employer shall operate both the earnings 
arrestment and the current maintenance arrestment in accordance with 
subsection (3) below. 

(3) The employer shall— 10

(a) for the purposes of section 47(1) of this Act, deduct the sum equal to— 

E
N × –– ; and 

S
(b) for the purposes of section 51(1) of this Act, deduct the sum equal to— 15

C
N × –– . 

S
(4) In subsections (2) and (3) above— 

 N is the amount of any net earnings in so far as they exceed the sum 20
mentioned in subsection (2)(b) of section 53 of this Act for the number 
of days mentioned in subsection (2)(a) of that section; 

 E is the sum which the employer is required to deduct under section 
47(1) of this Act; 

 C is the sum which the employer is required to deduct under section 25
51(1) of this Act; and 

 S is the total of E and C.”. 

(2) In section 63(5)(b) of that Act (sum payable under conjoined arrestment order including 
both ordinary debts and current maintenance), for “all the debts were current 
maintenance” substitute “the only debts were the current maintenance debts”.  30

(3) In Schedule 3 to that Act (disbursement under conjoined arrestment order)— 

(a) in paragraph 4, for the words from “priority” to the end substitute “disbursement 
shall be in accordance with paragraph 4A below.”; and 

(b) after that paragraph, insert— 

“4A Where— 35

(a) only one of the debts is an ordinary debt, the creditor in that debt shall be 
paid the sum equal to— 

E
D × –– ; 

S40
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(b) more than one of the debts is an ordinary debt, each of the creditors in 
those debts, out of the sum mentioned in sub-paragraph (a) above, shall 
be paid the same proportion of the amount of that creditor’s debt; 

(c) only one of the debts is current maintenance, the creditor in that debt 
shall be paid the sum equal to— 5

C
D × –– ; 

S
(d) more than one of the debts is current maintenance, each of the creditors 

in those debts, out of the sum mentioned in sub-paragraph (c) above, 10
shall be paid the same proportion of the amount of that creditor’s debt, 

 where— 

 D is the sum deducted under subsection (5) of section 63 of this Act; 

 E is the sum deducted under paragraph (a) of that subsection; 

 C is the sum which would, if the only debts were the current 15
maintenance debts, be deducted under subsection (3) of that section; and 

 S is the total of E and C.”. 

187A Arrestment of earnings: deductions from holiday pay
(1) In section 47(1) of the 1987 Act (general effect of earnings arrestment), after “section 

49” insert “or 49A”. 20

(2) In section 49(1) of that Act (method of calculating deduction from earnings), at the 
beginning insert “Subject to section 49A of this Act,”. 

(3) After section 49 of that Act, insert— 

“49A Deductions where net earnings include holiday pay

(1) This section applies where— 25

(a) the debtor’s earnings are paid at regular intervals; and 

(b) on one pay-day (in this section, the “normal pay-day”) there are paid to 
the debtor both— 

(i) earnings normally payable on that pay-day (in this section, 
“normal earnings”); and 30

(ii) earnings such as are mentioned in subsection (2) below (in this 
section, “holiday pay”). 

(2) Holiday pay is earnings which— 

(a) are paid in respect of a period of annual leave or public holiday; and 

(b) would, were they not paid in respect of such leave or holiday, have been 35
paid on a pay-day other than the normal pay-day.  

(3) In arriving at the sum to be deducted under section 47 of this Act on the normal 
pay-day, subsections (4) to (8) below shall apply. 

(4) Calculate in accordance with section 49 of this Act the sum, if any, which 
would be deducted from the normal earnings if the holiday pay had not been 40
paid on the normal pay-day. 
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(5) Where— 

(a) the debtor’s normal earnings are payable weekly, monthly or at regular 
intervals of a whole number of weeks or months; and 

(b) all of the holiday pay relates to a whole number of weeks or months, 

 the sum, if any, to be deducted from the holiday pay shall be the sum arrived at 5
by applying sub-paragraphs (i) to (iii) of section 49(1)(c) of this Act to the 
holiday pay as if it were the net earnings mentioned in that sub-paragraph (i). 

(6) Where the debtor’s normal earnings are payable weekly, monthly or at regular 
intervals of a whole number of weeks or months but part of the holiday pay 
relates to a whole number of weeks or months and part does not, the sum, if 10
any, to be deducted from the holiday pay shall be the sum arrived at by— 

(a) in relation to the part of the holiday pay which relates to a whole number 
of weeks or months, applying subsection (5) above to that part; 

(b) in relation to the part of the holiday pay which does not relate to a whole 
number of weeks or months, applying paragraphs (a) to (c) of section 15
49(2) of this Act to that part of the holiday pay as if it were the net 
earnings mentioned in that paragraph (a); and 

(c) aggregating the sums arrived at as mentioned in paragraphs (a) and (b) 
above.

(7) Where— 20

(a) the debtor’s normal earnings are payable weekly, monthly or at regular 
intervals of a whole number of weeks or months but none of the holiday 
relates to such a whole number of weeks or months; or 

(b) the debtor’s normal earnings are payable at regular intervals other than at 
intervals to which paragraph (a) above applies, 25

 the sum, if any, to be deducted from the holiday pay shall be arrived at by 
applying paragraph (b) of subsection (6) above to the holiday pay. 

(8) Aggregate— 

(a) the deduction, if any, calculated under subsection (4) above; and 

(b) the deduction, if any, calculated under subsection (5), (6) or, as the case 30
may be, (7) above.”. 

187B Provision of debt advice and information package
(1) In section 47 of the 1987 Act (general effect of earnings arrestment)— 

(a) in subsection (2)(a), after “shall” insert “, subject to subsection (3) below,”; and 

(b) after subsection (2) insert— 35

“(3) An earnings arrestment shall not come into effect unless, no earlier than 12 
weeks before the date on which the earnings arrestment schedule is served, the 
creditor has provided the debtor with a debt advice and information package. 

(4) In this section and in sections 51(2A) and 60(3A) of this Act, “debt advice and 
information package” means the debt advice and information package referred 40
to in section 10(5) of the Debt Arrangement and Attachment (Scotland) Act 
2002 (asp 17).”. 
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(2) In section 51 of that Act (general effect of current maintenance arrestment)— 

(a) in subsection (2)(a), after “shall” insert “, subject to subsection (2A) below,”; and 

(b) after subsection (2) insert— 

“(2A) A current maintenance arrestment shall not come into effect unless, no earlier 
than 12 weeks before the date on which the current maintenance arrestment 5
schedule is served, the creditor has provided the debtor with a debt advice and 
information package.”. 

(3) In section 60 of that Act (conjoined arrestment orders), after subsection (3) insert— 

“(3A) It shall not be competent to make a conjoined arrestment order unless, no 
earlier than 12 weeks before the date of the application under subsection (2) 10
above, the creditor has provided the debtor with a debt advice and information 
package.”.

(4) In section 73(1) of that Act (interpretation), after the definition of “current maintenance” 
insert—

 ““debt advice and information package” has the meaning given by 15
section 47(4) of this Act;”. 

188 Intimation of arrestment schedule 
(1) Section 70 of the 1987 Act is amended as follows. 

(2) In subsection (1), for the words “, if reasonably practicable,” substitute “take all 
reasonably practicable steps to”. 20

(3) After subsection (4), insert— 

“(4A) An employer on whom an earnings arrestment schedule or a current 
maintenance arrestment schedule is served shall, as soon as is reasonably 
practicable— 

(a) intimate a copy of it to the debtor; and 25

(b) notify the debtor of— 

(i) the date on which the first deduction is made; and 

(ii) the sum so deducted. 

(4B) An employer on whom a copy of a conjoined arrestment order is served shall, 
as soon as is reasonably practicable, notify the debtor of the matters mentioned 30
in sub-paragraphs (i) and (ii) of subsection (4A)(b) above.”. 

189 Provision of information 
After section 70 of the 1987 Act, insert— 

“70A Employer’s duty to provide information 

(1) Where an employer receives, in relation to a debtor— 35

(a) an earnings arrestment schedule;  

(b) a current maintenance arrestment schedule; or 

(c) a copy of a conjoined arrestment order, 

834



Bankruptcy and Diligence etc. (Scotland) Bill 143
Part 9—Diligence against earnings 

 the employer shall, as soon as is reasonably practicable, send to the creditor or, 
in the case of a conjoined arrestment order, the sheriff clerk, the information 
mentioned in subsection (3) below. 

(2) The employer shall, provided the debt has not been extinguished, send, on or as 
soon as is reasonably practicable after the dates mentioned in subsection (4) 5
below, to the creditor or, as the case may be, the sheriff clerk the information 
mentioned in subsection (3) above. 

(3) The information referred to in subsection (1) above is— 

(a) how the debtor is paid (whether weekly, monthly or otherwise); 

(b) the date of the debtor’s pay-day next following— 10

(i) where subsection (1) above applies, receipt of the schedule or 
order; or 

(ii) where subsection (2) above applies, the date mentioned in 
subsection (4) below; 

(c) the sum deducted on that pay-day and the net earnings from which it is 15
so deducted; and 

(d) any other information which the Scottish Ministers may, by regulations, 
prescribe.

(4) The dates referred to in subsection (2) above are— 

(a) the later of— 20

(i) 6 April next following receipt of the schedule or order; or 

(ii) the day falling 6 months after receiving the schedule or order; and 

(b) each 6 April thereafter. 

(5) Notwithstanding subsections (1) and (2) above, the employer shall, if the 
debtor ceases for whatever reason to be employed by the employer, give 25
notice, as soon as is reasonably practicable, to the creditor or, as the case may 
be, the sheriff clerk— 

(a) of that fact; and 

(b) in so far as is known to the employer, the name and address of any new 
employer of the debtor. 30

(6) Where an employer sends information under subsection (1) or (2) above or 
gives notice under subsection (5) above, the employer shall, as soon as is 
reasonably practicable, send a copy of that information or notice to the debtor. 

70B Failure to give notice under section 70A(5) 
(1) Where an employer fails without reasonable excuse to give notice under 35

section 70A(5) of this Act, the sheriff may, on the application of any creditor, 
make an order requiring the employer— 

(a) to provide such information as is known to the employer as to the 
debtor’s employment after ceasing to be employed by that employer; 
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(b) to pay to the creditor an amount not exceeding twice the sum which the 
employer would have been required to deduct on the debtor’s next pay-
day had the debtor still been employed by that employer. 

(2) Where a sum is paid by virtue of an order under subsection (1)(b) above— 

(a) the debt owed by the debtor to the creditor shall be reduced by that sum; 5
and

(b) the employer shall not be entitled to recover that sum from the debtor. 

(3) An employer aggrieved by an order under subsection (1) above may, before the 
expiry of the period of 14 days beginning with the day on which the order is 
made, appeal, on point of law only, to the sheriff principal, whose decision 10
shall be final. 

70C Creditor’s duty to provide information 
(1) A creditor who is receiving payment from a debtor by virtue of— 

(a) an earnings arrestment; 

(b) a current maintenance arrestment; or 15

(c) a conjoined arrestment order, 

 shall, provided the debt has not been extinguished, send, on or as soon as is 
reasonably practicable after the dates mentioned in subsection (2) below, to the 
employer or, in the case of a conjoined arrestment order, the sheriff clerk the 
information mentioned in subsection (3) below. 20

(2) The dates referred to in subsection (1) above are— 

(a) the later of— 

(i) 6 April next following service of the schedule of arrestment or, as 
the case may be, order; or 

(ii) the day falling 6 months after the service of the schedule or order; 25
and

(b) each 6 April thereafter. 

(3) The information referred to in subsection (1) above is— 

(a) the sum owed by the debtor to the creditor; 

(b) the amounts received by the creditor by virtue of the arrestment or order; 30
and

(c) the dates of payment of those amounts. 

70D Debtor’s duty to provide information 
 Where a debtor ceases to be employed by an employer who is deducting sums 

under this Part of this Act, the debtor shall give notice to the creditor or, where 35
those sums are being deducted by virtue of a conjoined arrestment order, the 
sheriff clerk— 

(a) of that fact; and 

(b) of the name and address of any new employer.”. 
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190 Conjoined arrestment orders: jurisdiction 
In section 73(1) of the 1987 Act (interpretation of Part 3 of that Act), in paragraph (c) of 
the definition of “sheriff”, for the words from “the” where it second occurs to the end 
substitute—

“(i) the place where the debtor is principally employed; 5

(ii) where that place is outside Scotland, any other place where 
the debtor is employed; or 

(iii) where neither sub-paragraph (i) nor sub-paragraph (ii) above 
applies, the place where the debtor is domiciled.”. 

191 Arrestment of seamen’s wages 10

In section 73 of the 1987 Act (interpretation of Part 3 of that Act), subsections (3)(c) and 
(4) are repealed. 

PART 10

ARRESTMENT IN EXECUTION AND ACTION OF FURTHCOMING

192 Arrestment in execution 15

After section 73 of the 1987 Act, insert— 

“PART 3A

ARRESTMENT AND ACTION OF FURTHCOMING

73A Arrestment and action of furthcoming to proceed only on decree or 
document of debt 20

(1) Arrestment and action of furthcoming or sale shall be competent only in 
execution of— 

(a) subject to subsection (2) below, a decree; or 

(b) a document of debt. 

(2) Arrestment and action of furthcoming or sale in execution of a summary 25
warrant shall be competent only if— 

(a) the debtor has been charged to pay the debt due by virtue of the summary 
warrant; and 

(b) the period for payment specified in the charge has expired without 
payment being made. 30

(3) Any rule of law, having effect immediately before the coming into force of this 
section, as to the decrees or documents on which arrestment and action of 
furthcoming or sale can proceed shall, in so far as inconsistent with this 
section, cease to have effect. 

(4) In this Part of this Act— 35

 “decree” means— 

(a) a decree of the Court of Session, of the High Court of Justiciary or 
of the sheriff; 

837



146 Bankruptcy and Diligence etc. (Scotland) Bill 
Part 10—Arrestment in execution and action of furthcoming 

(b) a decree of the Court of Teinds; 

(c) a summary warrant; 

(d) a civil judgment granted outside Scotland by a court, tribunal or 
arbiter which by virtue of any enactment or rule of law is 
enforceable in Scotland; 5

(e) an order or determination which by virtue of any enactment is 
enforceable as if it were an extract registered decree arbitral 
bearing a warrant for execution issued by the sheriff; 

(f) a warrant granted, in criminal proceedings, for enforcement by 
civil diligence; or 10

(g) a liability order within the meaning of section 33(2) of the Child 
Support Act 1991 (c.48), 

 being a decree, warrant, judgment, order or determination which, or an 
extract of which, authorises arrestment and action of furthcoming or sale;  
and15

 “document of debt” means— 

(a) a document registered for execution in the Books of Council and 
Session or the sheriff court books; or 

(b) a document or settlement which by virtue of an Order in Council 
under section 13 of the Civil Jurisdiction and Judgments Act 1982 20
(c.27) is enforceable in Scotland, 

 being a document or settlement which, or an extract of which, authorises 
arrestment and action of furthcoming or sale. 

(5) The Scottish Ministers may, by order, modify the definitions of “decree” and 
“document of debt” in subsection (4) above so as to— 25

(a) add or remove types of decree or document to or, as the case may be, 
from those referred to in that provision; or 

(b) vary any of the descriptions of the types of decree or document there 
referred to. 

73B Schedule of arrestment to be in prescribed form 30

(1) This section applies where a creditor arrests in execution of — 

(a) a decree and the creditor has not executed an arrestment on the 
dependence of the action; or  

(b) a document of debt. 

(2) The schedule of arrestment used in executing the arrestment shall be in (or as 35
nearly as may be in) the form prescribed by the Scottish Ministers by 
regulations.

73C Arrestment on the dependence followed by decree
(1) This section applies where a creditor obtains a decree (in this Part of this Act 

referred to as a “final decree”) in an action on the dependence of which the 40
creditor has executed an arrestment. 
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(2) The creditor shall, as soon as reasonably practicable, serve a copy of that final 
decree, in (or as nearly as may be in) the form prescribed by Act of Sederunt, 
on the arrestee. 

73CA Debt advice and information
(1) This section applies where— 5

(a) a creditor— 

(i) obtains a final decree in an action on the dependence of which the 
creditor has executed an arrestment; or 

(ii) arrests in execution of a decree or document of debt; and 

(b) the debtor is an individual. 10

(2) The creditor shall, during the period of 48 hours beginning with the time at 
which the copy of the final decree is served under section 73C(2) of this Act 
or, as the case may be, the time at which the schedule of arrestment is served, 
provide the debtor with a debt advice and information package. 

(3) Where the creditor fails to comply with subsection (2) above, the arrestment 15
shall cease to have effect or, as the case may be, shall be incompetent. 

(4) In this section, “debt advice and information package” has the meaning given 
by section 47(4) of this Act. 

73D Funds attached 
(1) Subsections (2) to (5) below apply— 20

(a) where a creditor arrests in execution of — 

(i) a decree and the creditor has not executed an arrestment on the 
dependence of the action; or  

(ii) a document of debt; and  

(b) only to the extent that the arrestee holds funds due to the debtor the value 25
of which, at the time the arrestment is executed, is or can be ascertained 
(whether or not that arrestee also holds other moveable property of the 
debtor).

(2) Subject to subsection (4) below and to section 73E of this Act, the funds 
mentioned in subsection (1)(b) above attached by the arrestment shall be the 30
lesser of— 

(a) the sum due by the arrestee to the debtor; or 

(b) the aggregate of— 

(i) the principal sum, in relation to which the decree or document is 
executed, owed by the debtor to the creditor; 35

(ii) any judicial expenses chargeable against the debtor by virtue of the 
decree;

(iii) the expenses of executing the arrestment; 

(iv) interest on the principal sum up to and including the date of 
service of the schedule of arrestment; 40
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(v) the interest on the principal sum which would be accrued in the 
period of 1 year beginning with the day after the date mentioned in 
sub-paragraph (iv) above; 

(vi) any interest on the expenses of executing the arrestment which is 
chargeable against the debtor; and 5

(vii) any sum prescribed under subsection (3) below. 

(3) The Scottish Ministers may, by regulations, prescribe a sum which appears to 
them to be reasonable having regard to the average expenses likely to be 
incurred and chargeable against a debtor in a typical action of furthcoming. 

(4) Where— 10

(a) the arrestee holds both funds due to and other moveable property of the 
debtor; and 

(b) the sum mentioned in paragraph (b) of subsection (2) above exceeds the 
sum mentioned in paragraph (a) of that subsection, 

 the arrestment shall, in addition to the funds equal to the sum mentioned in that 15
paragraph (a), attach the whole moveable property so held. 

(5) Except as provided for in subsection (4) above, an arrestment to which this 
section applies shall not attach any moveable property of the debtor other than 
the sum attached under subsection (2) above. 

(6) Where, in a case to which subsections (2) to (5) above apply— 20

(a) in addition to the funds mentioned in subsection (1)(b) above, the 
arrestee holds funds due to the debtor the value of which is not or cannot 
be ascertained; and 

(b) the sum mentioned in paragraph (a) of subsection (2) above exceeds the 
sum mentioned in paragraph (b) of that subsection, 25

the arrestment shall not attach any of the funds mentioned in paragraph (a) 
above.

73E Protection of minimum balance in certain bank accounts
(1) Subject to subsection (2) below, this section applies where— 

(a) a creditor arrests— 30

(i) in pursuance of a warrant granted for diligence on the dependence 
of an action; or 

(ii) in execution of a decree or document of debt; 

(b) the arrestment attaches funds standing to the credit of a debtor in an 
account held by a bank or other financial institution; and 35

(c) the debtor is an individual. 

(2) This section does not apply where the account is— 

(a) held in the name of a company, a limited liability partnership, a 
partnership or an unincorporated association; or 

(b) operated by the debtor as a trading account. 40

(3) The arrestment shall— 
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(a) in a case where the sum standing to the credit of the debtor exceeds the 
sum mentioned in subsection (4) below, attach only the balance above 
that sum; and 

(b) in any other case, attach no funds. 

(4) The sum referred to in subsection (3)(a) above is the sum first mentioned in 5
column 1 of Table B in Schedule 2 to this Act (being the sum representing the 
net monthly earnings from which no deduction would be made under an 
earnings arrestment were such an arrestment in effect). 

(5) In subsection (1) above, “bank or other financial institution” means— 

(a) the Bank of England; 10

(b) a person who has permission under Part 4 of the Financial Services and 
Markets Act 2000 (c.8) to accept deposits; 

(c) an EEA firm of the kind mentioned in paragraph 5(b) of Schedule 3 to 
that Act which has permission under paragraph 15 of that schedule (as a 
result of qualifying for authorisation under paragraph 12 of that 15
schedule) to accept deposits; or 

(d) a person who is exempt from the general prohibition in respect of 
accepting deposits as a result of an exemption order made under section 
38(1) of that Act, 

and the expressions in this definition shall be read with section 22 of that Act, 20
any relevant order made under that section and Schedule 2 to that Act. 

(6) The Scottish Ministers may, by regulations— 

(a) modify subsection (2) above so as to— 

(i) add or remove types of account to or, as the case may be, from 
those referred to in that paragraph; or 25

(ii) vary any of the descriptions of the types of account there referred 
to; and 

(b) modify the definition of “bank or other financial institution” in 
subsection (5) above so as to— 

(i) add or remove types of financial institution to or, as the case may 30
be, from those referred to in that provision; or 

(ii) vary any of the descriptions of the types of institution there 
referred to. 

73F Arrestee’s duty of disclosure 
(1) This section applies where a creditor arrests— 35

(a) in pursuance of a warrant granted for diligence on the dependence of an 
action; or 

(b) in execution of a decree or document of debt. 

(2) The arrestee shall, before the expiry of the period mentioned in subsection (3) 
below, send to the creditor in (or as nearly as may be in) the form prescribed by 40
the Scottish Ministers by regulations, the information mentioned in subsection 
(4) below. 

841



150 Bankruptcy and Diligence etc. (Scotland) Bill 
Part 10—Arrestment in execution and action of furthcoming 

(3) The period referred to in subsection (2) above is the period of 3 weeks 
beginning with the day on which the arrestment is executed. 

(4) The information referred to in subsection (2) above is— 

(a) where any property, other than funds due to the debtor, is attached— 

(i) the nature of that property; and 5

(ii) the value of it in so far as known to the arrestee; and 

(b) where any such funds are attached, the nature and value of those funds. 

(5) The arrestee shall, at the same time as sending, under subsection (2) above, the 
information to the creditor, send a copy of it to–– 

(a) the debtor; and 10

(b) in so far as known to the arrestee, any person— 

(i) who owns or claims to own attached property; or 

(ii) to whom attached funds are or are claimed to be due, 

 solely or in common with the debtor. 

73G Failure to disclose information 15

(1) Where an arrestee fails without reasonable excuse to send the prescribed form 
under section 73F(2) of this Act, the sheriff may, on the application of the 
creditor, make an order requiring the arrestee to pay to the creditor— 

(a) the sum due to the creditor by the debtor; or 

(b) the sum mentioned in section 73E(4) of this Act, 20

whichever is the lesser. 

(2) Where the arrestee fails to send the prescribed form in relation to an arrestment 
on the dependence of an action, the sheriff— 

(a) may not make an order under subsection (1) above until the creditor has 
served a copy of the final decree under section 73C(2) above; and 25

(b) may deal with the failure as a contempt of court. 

(3) Where a sum is paid by virtue of an order under subsection (1) above— 

(a) the debt owed by the debtor to the creditor shall be reduced by that sum; 
and

(b) the arrestee shall not be entitled to recover that sum from the debtor. 30

(4) An arrestee aggrieved by an order under subsection (1) above may, before the 
expiry of the period of 2 weeks beginning with the day on which the order is 
made, appeal, on point of law only, to the sheriff principal, whose decision 
shall be final. 

73H Automatic release of arrested funds 35

(1) This section applies where— 

(a) a creditor— 
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(i) obtains a final decree in an action on the dependence of which the 
creditor has executed an arrestment; or 

(ii) arrests in execution of a decree or document of debt; and 

(b) the arrestment attaches funds which are due to the debtor (whether or not 
it also attaches other moveable property of the debtor). 5

(2) Subject to section 73K of this Act, the arrestee–– 

(a) shall, on the expiry of the period mentioned in subsection (3) below, 
release to the creditor, from the attached funds, a sum calculated in 
accordance with section 73J of this Act; and 

(b) may, where a mandate authorises the arrestee to do so, release that sum 10
before the expiry of that period. 

(3) The period referred to in subsection (2) above is the period of 14 weeks 
beginning with the date of service of a copy of the final decree under section 
73C(2) of this Act or, as the case may be, the date of service of the schedule of 
arrestment. 15

(4) In this section and in sections 73J to 73M of this Act, references to funds or 
sums due to or by any person do not include references to funds or sums due in 
respect of future or contingent debts. 

73J Sum released under section 73H(2) 
 The sum released under section 73H(2) of this Act is the lowest of— 20

(a) the sum attached by the arrestment; 

(b) the sum due by the arrestee to the debtor; or 

(c) the aggregate of— 

(i) the principal sum, in relation to which the decree or document is 
executed or, as the case may be, which is decerned for in the final 25
decree, owed by the debtor to the creditor; 

(ii) any judicial expenses chargeable against the debtor by virtue of the 
decree or final decree; 

(iii) the expenses of executing the arrestment; 

(iv) interest on the principal sum up to and including the date of 30
service of the schedule of arrestment or, as the case may be, the 
date of the final decree; 

(v) the interest on the principal sum which would be accrued in the 
period beginning with the day after the date mentioned in sub-
paragraph (iv) above and ending on the day on which the funds are 35
released under section 73H(2) of this Act; and 

(vi) any interest on the expenses of executing the arrestment which is 
chargeable against the debtor. 

73K Circumstances preventing automatic release 
(1) No funds may be released under section 73H(2) of this Act where— 40
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(a) a person mentioned in subsection (1A) below applies, by notice of 
objection, to the sheriff under section 73KA(1) of this Act;  

(aa) the debtor applies to the sheriff under section 73MA(2) of this Act; 

(b) an action of multiplepoinding is raised in relation to the funds attached 
by the arrestment; or 5

(c) the arrestment is— 

(i) recalled; 

(ii) restricted; or 

(iii) otherwise ceases to have effect. 

(1A) The persons referred to in subsection (1)(a) above are— 10

(a) the debtor; 

(b) the arrestee; and 

(c) any other person to whom the funds are due solely or in common with 
the debtor (in this section and in sections 73KA and 73L of this Act, the 
“third party”). 15

73KA Notice of objection
(1) Where section 73H of this Act applies— 

(a) the debtor; 

(b) the arrestee; or 

(c) a third party, 20

 may, by notice of objection, apply to the sheriff for an order recalling or 
restricting the arrestment. 

(2) The notice of objection referred to in subsection (1) above shall— 

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; 

(b) be given to the persons mentioned in subsection (2A) below before the 25
expiry of the period of 4 weeks beginning with the date of service of a 
copy of the final decree under section 73C(2) of this Act or, as the case 
may be, the date of service of the schedule of arrestment; and  

(c) specify one or more of the grounds of objection mentioned in subsection 
(3) below. 30

(2A) The persons referred to in subsection (2)(b) above are— 

(a) the creditor; 

(b) the sheriff clerk; 

(c) the debtor or, as the case may be, the arrestee; and 

(d) in so far as known to the person objecting, any third party. 35

(3) The grounds of objection referred to in subsection (2)(c) above are— 

(a) the warrant in execution of which the arrestment was executed is invalid; 

(b) the arrestment has been executed incompetently or irregularly; 
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(c) the funds attached are due to the third party solely or in common with the 
debtor.

(4) Where a person applies by notice of objection under subsection (1) above, that 
person may not, subject to subsection (5) below, raise— 

(a) an action of multiplepoinding; or 5

(b) subject to subsection (6) below, any other proceedings, 

 in relation to the funds attached. 

(5) Subsection (4) above is without prejudice to the right of the person— 

(a) to enter any such action or proceedings raised by any other person; and 

(b) to raise such an action or proceedings where the sheriff makes, under 10
section 73L(3A) of this Act, an order sisting the proceedings on the 
objection.

(6) A debtor who applies by notice of objection under subsection (1) above may 
apply to the sheriff under section 73MA(2) of this Act and, in such a case, the 
sheriff may deal with both applications at one hearing. 15

73L Hearings following notice of objection 
(1) Subject to subsection (3A) below, before the expiry of the period of 8 weeks 

beginning with the day on which an application by notice of objection is made 
under section 73KA(1) of this Act, the sheriff shall hold a hearing to determine 
the objection. 20

(1A) At the hearing under subsection (1) above, the sheriff shall not make any order 
without first giving— 

(a) the creditor; 

(b) the arrestee; 

(c) the debtor; and 25

(d) any third party, 

 an opportunity to be heard. 

(2) Where the sheriff upholds the objection, the sheriff may make an order 
recalling or restricting the arrestment. 

(3) Where the sheriff rejects the objection, the sheriff may make an order requiring 30
a sum determined in the order to be released to the creditor–– 

(a) in a case where the period mentioned in section 73H(3) of this Act has 
not expired, on the expiry of that period; or 

(b) in any other case, as soon as reasonably practicable after the date on 
which the order is made. 35

(3A) Where— 

(a) the sheriff is satisfied that it is more appropriate for the matters raised at 
the hearing to be dealt with by— 

(i) an action of multiplepoinding; or 

(ii) other proceedings, 40
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 raised in relation to the funds attached; or 

(b) at any time before a decision is made under subsections (2) or (3) above, 
such an action is or other proceedings are raised, 

 the sheriff shall make an order sisting the proceedings on the objection. 

(4) The sheriff may make such other order as the sheriff thinks fit. 5

(5) Where the sheriff makes an order under this section, the sheriff shall order the 
person who objected to intimate that order to such of the persons mentioned in 
subsection (1A) above as the sheriff thinks fit. 

(6) A person aggrieved by a decision of the sheriff under this section may, before 
the expiry of the period of 14 days beginning with the day on which the 10
decision is made, appeal, on point of law only, to the sheriff principal, whose 
decision shall be final. 

73M Arrestee not liable for funds released in good faith 
 Where an arrestee releases funds under section 73H(2) of this Act in good faith 

but––15

(a) the warrant in execution of which the arrestment was executed is invalid; 
or

(b) the arrestment was incompetently or irregularly executed, 

 the arrestee is not liable to the debtor or to any other person having an interest 
in the funds for damages for patrimonial loss caused by the release of funds. 20

73MA Application for release of property where arrestment unduly harsh
(1) This section applies where— 

(a) a creditor— 

(i) obtains final decree in an action on the dependence of which the 
creditor executed an arrestment; or 25

(ii) arrests in execution of a decree or document of debt; and 

(b) the arrestment attaches funds due to or other moveable property of the 
debtor.

(2) The debtor may apply to the sheriff for an order— 

(a) providing that the arrestment ceases to have effect in relation to— 30

(i) the funds or other property attached; or 

(ii) so much of those funds or that property as the sheriff specifies; and 

(b) requiring the arrestee to release the funds or property to the debtor. 

(3) An application under subsection (2) above shall be— 

(a) in (or as nearly as may be in) the form prescribed by Act of Sederunt; 35

(b) made at any time during which the arrestment has effect; and 

(c) intimated to— 

(i) the creditor; 
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(ii) the arrestee; and 

(iii) any other person appearing to have an interest. 

73MB Hearing on application under section 73MA for release of property 
(1) At the hearing on an application under section 73MA(2) of this Act, the sheriff 5

shall not make any order without first giving— 

(a) the creditor; 

(b) the arrestee; and 

(c) any other person appearing to the court to have an interest, 

 an opportunity to be heard. 10

(2) Subject to subsection (3) below, if the sheriff is satisfied that the arrestment is 
unduly harsh— 

(a) to the debtor; or 

(b) where the debtor is an individual, to any person such as is mentioned in 
subsection (4) below, 15

 the sheriff shall make an order such as is mentioned in section 73MA(2) of this 
Act.

(3) Before making an order under subsection (2) above the sheriff shall have 
regard to all the circumstances including, in a case where the debtor is an 
individual and funds are attached— 20

(a) the source of those funds; and 

(b) where the source of those funds is or includes earnings, whether an 
earnings arrestment, current maintenance arrestment or conjoined 
arrestment order is in effect in relation to those earnings. 

(4) The persons referred to in subsection (2)(b) above are— 25

(a) a spouse of the debtor; 

(b) a person living together with the debtor as husband and wife; 

(c) a civil partner of the debtor; 

(d) a person living with the debtor in a relationship which has the 
characteristics of the relationship between a husband and wife except 30
that the person and the debtor are of the same sex; 

(e) a child of the debtor under the age of 16 years, including— 

(i) a stepchild; and 

(ii) any child brought up or treated by the debtor or any person 
mentioned in paragraph (b), (c) or (d) above as a child of the 35
debtor or, as the case may be, that person. 

(5) Where the sheriff refuses to make an order under subsection (2) above, the 
sheriff may, in a case where funds are attached, make an order requiring a sum 
determined in the order to be released to the creditor— 

(a) in a case where the period mentioned in section 73H(3) of this Act has 40
not expired, on the expiry of that period; or 
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(b) in any other case, as soon as reasonably practicable after the date on 
which the order is made. 

(6) Where the sheriff makes an order under this section, the sheriff shall order the 
debtor to intimate that order to the persons mentioned in subsection (1) above. 

(7) A person aggrieved by a decision of the sheriff under this section may, before 5
the expiry of the period of 14 days beginning with the day on which the 
decision is made, appeal, on point of law only, to the sheriff principal, whose 
decision shall be final. 

73N Mandate to be in prescribed form 
(1) A mandate authorising an arrestee to pay over any funds or hand over other 10

property attached by an arrestment shall be in (or as nearly as may be in) the 
form prescribed by the Scottish Ministers by regulations. 

(2) A mandate which is not in (or as nearly as may be in) the prescribed form is 
invalid.

(3) Where— 15

(a) a mandate is invalid by virtue of subsection (2) above; but 

(b) the arrestee pays over funds or hands over other property in accordance 
with that mandate, 

 the arrestee is not liable to the debtor or to any other person having an interest 
in the funds or property for damages for patrimonial loss caused by paying 20
over the funds or handing over the property provided the arrestee acted in good 
faith.

73P Arrestment of ships etc. 
 For the avoidance of doubt, this Part of this Act does not apply to the 

arrestment of a ship, cargo or other maritime property.”. 25

PART 11

MAILLS AND DUTIES, SEQUESTRATION FOR RENT AND LANDLORD’S HYPOTHEC

Abolition of maills and duties 

193 Abolition of maills and duties 
(1) The diligence of maills and duties is abolished and any enactment or rule of law 30

enabling an action of maills and duties to be raised ceases to have effect. 

(2) Subsection (1) above does not affect an action of maills and duties brought before this 
section comes into force.  

Landlord’s hypothec and sequestration for rent 

194 Abolition of sequestration for rent and restriction of landlord’s hypothec 35

(1) The diligence of sequestration for rent is abolished and any enactment or rule of law 
enabling an action of sequestration for rent to be raised ceases to have effect. 
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(2) Notwithstanding that abolition, the landlord’s hypothec–– 

(a) continues, subject to subsections (3) to (9) below, as a right in security over 
corporeal moveable property kept in or on the subjects let; and— 

(b) ranks accordingly in any–– 

(i) sequestration; 5

(ii) insolvency proceedings; or 

(iii) other process in which there is ranking, 

in respect of that property. 

(3) The landlord’s hypothec no longer arises in relation to property which is kept— 

(a) in a dwellinghouse;10

(b) on agricultural land; or 

(c) on a croft. 

(4) It no longer arises in relation to property which is owned by a person other than the 
tenant.

(5) Property which is acquired by a person from the tenant— 15

(a) in good faith; or 

(b) where the property is acquired after an interdict prohibiting the tenant from 
disposing of or removing items secured by the hypothec has been granted in 
favour the landlord, in good faith and for value, 

ceases to be subject to the hypothec upon acquisition by the person. 20

(6) Subsection (5)(b) above does not affect the tenant’s liability for breach of the interdict. 

(7) Where property is owned in common by the tenant and a third party, any right of 
hypothec arises only to the extent of the tenant’s interest in that property. 

(8) The landlord’s hypothec— 

(a) is security for rent due and unpaid only; and 25

(b) subsists for so long as that rent remains unpaid. 

(9) Any enactment or rule of law relating to the landlord’s hypothec ceases to have effect in 
so far as it is inconsistent with subsections (2) to (8) above. 

(10) Subsections (1) to (3), (8) and (9) above do not affect an action of sequestration for rent 
brought before this section comes into force. 30

(11) Subsection (3) above does not affect a landlord’s right of hypothec which arose before 
and subsists on the coming into force of this section. 

(12) In subsection (2) above, “insolvency proceedings” means— 

(a) winding up; 

(b) receivership;35

(c) administration; and 

(d) proceedings in relation to a company voluntary arrangement, 

within the meaning of the Insolvency Act 1986 (c.45). 
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(13) In subsection (3) above— 

“agricultural land” has the same meaning as in section 1(2) of the Agricultural 
Holdings (Scotland) Act 1991 (c.55); 

“croft” has the same meaning as in section 3(1) of the Crofters (Scotland) Act 
1993 (c.44); and 5

“dwellinghouse” includes— 

(a) a mobile home or other place used as a dwelling; and 

(b) any other structure or building used in connection with the dwellinghouse. 

PART 12

SUMMARY WARRANTS, TIME TO PAY AND CHARGES TO PAY10

195 Summary warrants, time to pay and charges to pay 
(1) Section 10(4) of the 2002 Act (no charge required for attachment in pursuance of 

summary warrant) is repealed. 

(2) In section 1 of the 1987 Act (time to pay direction)— 

(a) subsection (5)(e) (certain debts in relation to which a time to pay direction cannot 15
be granted); and 

(b) subsection (9) (interpretation), 

are repealed. 

(3) In section 5 of the 1987 Act (time to pay order)— 

(a) subsection (4)(c) and (e) (certain debts in relation to which a time to pay order 20
cannot be granted); and 

(b) subsection (9) (interpretation), 

are repealed. 

(4) In section 15(3) of the 1987 Act (interpretation)— 

(a) in the definition of “decree or document of debt”, after paragraph (a) insert— 25

“(aa) a summary warrant;”; and 

(b) the words “or a summary warrant” are repealed. 

(5) In section 90 of the 1987 Act (provisions relating to charges)— 

(a) in subsection (1), the words “Subject to subsection (2) below,” and “an attachment 
or” are repealed; 30

(b) after subsection (1) insert— 

“(1A) The following subsections of this section apply to any case where it is 
competent to execute diligence only if a charge for payment has been served on 
the debtor.”; 

(c) subsection (2) (no charge required for attachment or earnings arrestment in 35
pursuance of summary warrant) is repealed; 

(d) in subsection (5), for “an attachment or an earnings arrestment” substitute 
“diligence”; and 
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(e) in subsection (6), for “an attachment or an earnings arrestment” substitute 
“diligence”. 

195ZA Time to pay directions and time to pay orders
(1) The 1987 Act is further amended as follows. 

(2) In section 1 (time to pay directions)— 5

(a) in subsection (1)— 

(i) after “Act,” insert “on an application by the debtor,”; and 

(ii) for the words “may, on an application by the debtor,” substitute “, shall, if 
satisfied that it is reasonable in all the circumstances to do so, and having 
regard in particular to the matters mentioned in subsection (1A) below,”; 10
and

(b) after subsection (1) insert— 

“(1A) The matters referred to in subsection (1) above are— 

(a) the nature of and reasons for the debt in relation to which decree is 
granted;15

(b) any action taken by the creditor to assist the debtor in paying that debt; 

(c) the debtor’s financial position; 

(d) the reasonableness of any proposal by the debtor to pay that debt; and 

(e) the reasonableness of any refusal by the creditor of, or any objection by 
the creditor to, any proposal by the debtor to pay that debt.”. 20

(3) In section 5 (time to pay orders)— 

(a) in subsection (2), for the words “may, on an application by the debtor,” substitute 
“, on an application by the debtor, shall, if satisfied that it is reasonable in all the 
circumstances to do so, and having regard in particular to the matters mentioned 
in subsection (2A) below,”; and 25

(b) after subsection (2), insert— 

“(2A) The matters referred to in subsection (2) above are— 

(a) the nature of and reasons for the debt in relation to which the order is 
sought;

(b) any action taken by the creditor to assist the debtor in paying that debt; 30

(c) the debtor’s financial position; 

(d) the reasonableness of any proposal by the debtor to pay that debt; and 

(e) the reasonableness of the objection by the creditor to the offer by the 
debtor to pay that debt.”. 
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PART 13

AMENDMENTS OF THE DEBT ARRANGEMENT AND ATTACHMENT (SCOTLAND) ACT 2002 

195A Debt payment programmes with debt relief
(1) The 2002 Act is amended as follows. 

(2) In section 2 (debt payment programmes)— 5

(a) after subsection (1) insert— 

“(1A) Subsection (1) above is subject to any provision in regulations made under 
section 7A(1) below.”; and 

(b) in subsection (4), after “section 7(1)” insert “or 7A(1)”. 

(3) After section 7 insert— 10

“7A Debt payment programmes: power to make provision about debt relief

(1) The Scottish Ministers may, by regulations, make such further provision as 
they think fit in connection with debt payment programmes for the purposes 
of—

(a) enabling such programmes to provide for the payment of part only of 15
money owed by debtors; and 

(b) on the completion of such programmes or otherwise, enabling any 
liability of debtors to pay any part of such money owed as is outstanding 
to be discharged. 

(2) The regulations may, in particular, make provision about— 20

(a) the minimum proportion or percentage of debts which shall be paid 
under such debt payment programmes; 

(b) without prejudice to section 7(2)(h) to (j) above, the consent of creditors 
for the purposes of section 2(4) above (including the circumstances in 
which consent by a majority by number or in value shall be sufficient); 25

(c) the effect of such programmes on debtors’ liabilities for interest, fees, 
penalties and other charges in relation to debts being paid under such 
programmes; 

(d) the effect of such programmes on the rights of creditors to charge 
interest, fees, penalties or other charges in relation to debts being paid 30
under such programmes; 

(e) circumstances in which, on completion of such programmes or 
otherwise, any liability of debtors to pay— 

(i) part of any debts as are outstanding; or 

(ii) any interest, fees, penalties or other charges in relation to such 35
debts,

 is to be discharged. 

(3) Subsections (3) and (4) of section 7 above apply for the purposes of regulations 
under this section as they apply for the purposes of regulations under 
subsection (1) of that section.”. 40

(4) In section 62 (regulations and orders)— 
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(a) in subsection (3), for “of this Act”, where those words second occur, substitute 
“above or regulations made under section 7A above”; and 

(b) in subsection (4), after “section 7 above” insert “, any regulations made under 
section 7A above”. 

196 Amendments of the Debt Arrangement and Attachment (Scotland) Act 2002 5

(1) The 2002 Act is further amended as follows. 

(2) In section 2(3) (form and content of applications for debt payment programmes), the 
words “shall be signed by the debtor and” are repealed. 

(2A) In section 3 (application by debtor for approval of debt payment programme), after 
subsection (2) insert— 10

“(3) Subsections (1) and (2) above are subject to any contrary provision in 
regulations made under section 7(1) below.”. 

(3) In section 5(4) (form and content of applications for variation of debt payment 
programmes), paragraph (b) and the word “and” immediately preceding it are repealed. 

(3A) In section 7(2) (examples of provision that may be made by regulations under section 15
7(1))—

(a) after paragraph (b) insert— 

“(ba) circumstances in which some or all of the functions of a money adviser 
under section 3 above may instead be carried out by an approved 
intermediary; 20

(bb) circumstances in which a debtor is entitled to make an application for the 
approval, or the variation, of a debt payment programme where the 
debtor has not obtained advice under section 3(1) above; 

(bc) the manner in which— 

(i) the seeking of the consent of creditors to applications for approval 25
of debt payment programmes; or 

(ii) the making of such applications, 

 affects the rights and remedies of creditors or other third parties;”;  

(b) after paragraph (s) insert— 

“(sa) the class of person who may act as an approved intermediary;”; and 30

(c) after paragraph (u) insert— 

“(ua) the functions of an approved intermediary;”. 

(3B) In section 9(1) (interpretation), before the definition of “money adviser” insert— 

 ““approved intermediary” means any person, not being a money adviser, 
who has been approved by the Scottish Ministers as a person who may 35
give advice to a debtor for the purposes of section 3(1) above;”. 

(4) In section 10(5) (attachment), in the definition of “debt advice and information 
package”, for “Scottish Ministers” substitute “Scottish Civil Enforcement Commission”. 

(5) In section 19(1) (removal and auction of attached articles), for “The officer who 
attached articles” substitute “An officer”. 40
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(6) After section 19 insert— 

“19A Urgent removal of attached articles 

(1) The officer may at any time remove an attached article without notice if— 

(a) the officer considers it necessary for— 

(i) the security; or 5

(ii) the preservation of the value, 

 of the article; and 

(b) there is insufficient time to obtain an order under section 20(1)(a) below. 

(2) The officer shall remove an article under subsection (1) above— 

(a) to the nearest convenient premises of the debtor or the person in 10
possession of the articles; or 

(b) if— 

(i) no such premises are available; or 

(ii) the officer considers such premises to be unsuitable,  

 to the nearest suitable secure premises. 15

(3) Subsections (2) and (6) of section 19 above shall apply to this section as they 
apply to that section.”. 

(7) In section 20(2)(b) (applications for orders for security etc. of articles), after “officer” 
insert “— 

(i) who attached articles; or 20

(ii) who is authorised to arrange the auction”. 

(8) In section 21(7) (notice of theft of attached articles), after “officer” insert “— 

(i) who attached articles; or 

(ii) who is authorised to arrange the auction,”. 

(9) In section 26(5)(b) (return of removed articles), for “the officer” substitute “an officer”. 25

(10) In section 27(4) (notice of auction), the words “authorised to arrange the auction” are 
repealed.

(11) In section 31 (disposal of proceeds of auction)— 

(a) after subsection (1), insert— 

“(1A) Where an article is sold at the auction at a price below the value of the 30
article, the difference between that price and that value shall, prior to the 
proceeds of the auction being disposed of under subsection (1) above, be 
credited against the sum recoverable. 

(1B) Where— 

(a) an article to which subsection (1A) above applies has been damaged and 35
revalued under section 21(10)(b) above; 

(b) the damage was not caused by the fault of the debtor; and 

(c) no sum has been consigned into court by a third party under section 
21(11) above, 
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 the revaluation shall be disregarded for the purposes of subsection (1A) 
above.”; and 

(b) in subsection (4), after “subsections” insert “(1A),”. 

(12) After section 60 insert— 

“60A Electronic signatures5

(1) This section applies where— 

(a) a report or declaration under this Act requires to be signed; and 

(b) provision is made by virtue of this Act or any other enactment permitting 
the report or declaration to be an electronic communication. 

(2) Where the report or declaration is an electronic communication, the 10
requirement is satisfied by a certified electronic signature. 

(3) Subsection (2) above is to be read in accordance with section 7(2) and (3) of 
the Electronic Communications Act 2000 (c.7) (electronic signatures and 
certification).”. 

(13) In schedule 1 (expenses)— 15

(a) in paragraph 1, after sub-paragraph (o), insert— 

“(oa) in serving notice on the debtor under section 49(1)(b) above;”; and 

(b) after that paragraph, insert— 

“1A The expenses referred to in sub-paragraphs (i), (j) and (k) of paragraph 1 above 
shall not be chargeable against the debtor if the articles are removed under 20
section 19A(1) above.”. 

PART 14

ADMIRALTY ACTIONS AND ARRESTMENT OF SHIPS

197 Admiralty actions and the arrestment of ships: modification of enactments 
Schedule 4 makes modifications of enactments relating to admiralty actions and the 25
arrestment of ships. 

PART 14A
ACTIONS FOR REMOVING FROM HERITABLE PROPERTY

197A Expressions used in this Part 
(1) In this Part— 30

 “a decree for removing from heritable property” means— 

(a) a decree or warrant such as is mentioned in subsection (2) below; or 

(b) a document such as is mentioned in subsection (3) below; and 

 “an action for removing from heritable property” means, in the case of a decree or 
warrant, the proceedings in which such a decree or warrant is obtained. 35

(2) The decrees and warrants referred to in subsection (1) above are— 

(a) a decree of removing and warrant of ejection obtained in an action of removing; 
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(b) a decree and warrant of ejection obtained in an action of ejection; 

(c) a summary warrant of ejection obtained by virtue of section 36 of the Sheriff 
Courts (Scotland) Act 1907 (c.51) (in this section, the “1907 Act”); 

(d) a warrant for summary ejection obtained by virtue of section 37 of the 1907 Act; 

(e) a decree obtained by virtue of a summary application for removing under section 5
38 of the 1907 Act; 

(f) a decree for recovery of possession of heritable property obtained by virtue of a 
summary cause under section 35(1)(c) of the Sheriff Courts (Scotland) Act 1971 
(c.58);

(g) an order for possession (within the meaning of section 115(1) of the Rent 10
(Scotland) Act 1984 (c.58)) obtained by virtue of the Housing (Scotland) Act 
1987 (c.26) or the Housing (Scotland) Act 1988 (c.43); 

(h) a warrant for ejection of a crofter granted under section 22(3) of the Crofters 
(Scotland) Act 1993 (c.44); 

(i) an order of removal or ejection made under section 84(1)(e) of the Agricultural 15
Holdings (Scotland) Act 2003 (asp 11); and 

(j) a warrant of ejection obtained by virtue of a summary application under section 
38(1) of, or paragraph 3(1) of schedule 5 to, the Housing (Scotland) Act 2006 (asp 
1),

 being decrees or warrants which, or extracts of which, authorise the removing or 20
ejection of persons from subjects or premises. 

(3) The documents referred to in subsection (1) above are— 

(a) a lease, or an extract of a lease, having, by virtue of section 34 of the 1907 Act, 
the same force and effect as an extract decree of removing; and 

(b) a letter of removal having, by virtue of section 35 of the 1907 Act, the same force 25
and effect as an extract decree of removing. 

(4) The Scottish Ministers may by order modify subsections (2) and (3) above by— 

(a) adding types of decree, warrant or document to; 

(b) removing types of decree, warrant or document from; or 

(c) varying the description of, 30

 the types of decree, warrant or document referred to in those subsections. 

197AA Procedure for execution of removing
 The procedure and practice to be followed in the execution of any decree for removing 

from heritable property may be regulated and prescribed by Act of Sederunt and, 
without prejudice to that generality, such Act may, in particular— 35

(a) prescribe the form of any notices or certificates to be used in or for the purposes 
of any such execution; and 

(b) prescribe the procedure for removal from subjects or premises of any property in 
or on those subjects or premises. 
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197B Service of charge before removing 
(1) A defender and any effects of the defender may, by virtue of a decree for removing from 

heritable property, be removed from subjects or premises but only if— 

(a) the defender has been charged to remove from those subjects or premises within 
14 days after the giving of the charge; and 5

(b) the period of charge has expired without the defender so removing. 

(2) Where— 

(a) the subjects or premises are occupied by an occupant deriving right or having 
permission from the defender; 

(b) the defender has been charged, under subsection (1) above, to remove from those 10
subjects or premises; and 

(c) the period of charge has expired without the occupant so removing, 

 that occupant and any effects of that occupant may be removed from the subjects or 
premises. 

(3) The judicial officer removing the defender, any other occupant and any effects of such a 15
defender or occupant from the subjects or premises— 

(a) may, if necessary for the purposes of such removing, open shut and lockfast 
places; and 

(b) must make an inventory of any effects removed. 

(4) Where the decree for removing from heritable property is granted by a court, the court 20
may, on cause shown, dispense with or vary the period of charge. 

(5) It is no longer necessary to obtain from the Court of Session letters of ejection before 
removing a person by virtue of subsection (1) or (2) above. 

(6) The Scottish Ministers may, by regulations, prescribe the form of charge under 
subsection (1) above. 25

197C When removing not competent 
(1) It is not competent to execute a decree for removing from heritable property on— 

(a) a Sunday; 

(b) a day which is a public holiday in the area in which the decree is to be executed; 
or30

(c) such other day as may be prescribed by Act of Sederunt. 

(2) The execution of such a decree must not— 

(a) begin before 8 a.m. or after 8 p.m.; or 

(b) be continued after 8 p.m., 

unless the judicial officer has obtained prior authority from the sheriff for the district in 35
which the subjects or premises are situated for such commencement or continuation. 
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197D Preservation of property left in premises 
(1) A court, when granting decree for removing from heritable property, may direct that the 

pursuer takes such steps as the court considers appropriate for the preservation of any 
effects removed from the subjects or premises. 

(2) The court may, when making a direction under subsection (1) above, order that the 5
defender is to be liable for any costs incurred in taking such steps as are specified by 
virtue of that subsection. 

197E Caution for pecuniary claims
(1) In an action for removing from heritable property, the court may, on cause shown, order 

the defender to find caution for any payment claimed (other than by way of expenses) 10
by the pursuer for loss arising from the occupation of the subjects or premises by the 
defender or any other occupant deriving right or having permission from the defender. 

(2) Notwithstanding subsection (1) above, it is no longer competent to order a defender to 
find caution for violent profits. 

(3) Where an order is made under subsection (1) above, the defender may provide caution— 15

(a) by means of a bond of caution or other guarantee; or 

(b) by consigning an appropriate sum in court. 

(4) For the avoidance of doubt, the loss referred to in subsection (1) above includes loss 
arising from the lawful occupation of the subjects or premises by the defender or such 
other occupant. 20

PART 15

DISCLOSURE OF INFORMATION

198 Information disclosure 
(1) The Scottish Ministers may, by regulations, make provision for— 

(a) the obtaining, on the application to the sheriff by creditors, by the sheriff of 25
information about debtors; and 

(b) the disclosure of that information to creditors to facilitate diligence to enforce 
payment of debts due by virtue of decrees and documents of debt. 

(2) Regulations under subsection (1) above may, in particular— 

(a) provide about applications by the creditor; 30

(b) prescribe persons who may make an application on the creditor’s behalf; 

(c) provide about the functions of the sheriff on such applications; 

(d) prescribe the information about the debtor which may be obtained; 

(e) prescribe the persons from whom such information may be required; 

(f) provide about the consequences (if any) of such a prescribed person failing to 35
disclose information when required to do so; 

(g) provide about the disclosure of information obtained by the sheriff to–– 

(i) the creditor; and 
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(ii) such other persons as the regulations may prescribe;  

(ga) provide for unauthorised use or disclosure of such information to be an offence; 
and

(h) make such other provision as the Scottish Ministers think fit. 

(3) Regulations under subsection (1) above may not prescribe the debtor as a person from 5
whom information may be required. 

(3A) A person who commits an offence under regulations made under subsection (1) above is 
liable to such penalties, not exceeding the penalties mentioned in subsection (3B) below, 
as are provided for in the regulations. 

(3B) Those penalties are— 10

(a) on summary conviction, imprisonment for a term not exceeding 12 months or a 
fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, imprisonment for a term not exceeding 2 years or a 
fine or both. 

(4) Any provision made under regulations under subsection (1) above does not prejudice 15
any power to disclose or use information (or to order such disclosure or use) that exists 
under any other enactment or rule of law. 

(5) The disclosure or use of information by virtue of regulations under subsection (1) above 
is not to be taken to breach any restriction on the disclosure or use of such information 
(however imposed). 20

(6A) The Scottish Ministers may by order modify, for the purposes of this section, the 
definitions of “decree” and “document of debt” in section 199 of this Act by— 

(a) adding types of decree or document to; 

(b) removing types of decree or document from; or 

(c) varying the description of, 25

 the types of decree or document to which those definitions apply. 

PART 16

GENERAL AND MISCELLANEOUS

199 Interpretation
In this Act— 30

the “1985 Act” means the Bankruptcy (Scotland) Act 1985 (c.66); 

the “1987 Act” means the Debtors (Scotland) Act 1987 (c.18); 

the “2002 Act” means the Debt Arrangement and Attachment (Scotland) Act 2002 
(asp 17); 

 “certified electronic signature” is to be read in accordance with section 7(2) and 35
(3) of the Electronic Communications Act 2000 (c.7); 

the “Commission” means the Scottish Civil Enforcement Commission; 

“debt advice and information package” has the meaning given by section 70(8) of 
this Act; 
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“decree” means— 

(a) a decree of the Court of Session, of the High Court of Justiciary or of the 
sheriff;

(b) a decree of the Court of Teinds; 

(c) a summary warrant; 5

(d) a civil judgement granted outside Scotland by a court, tribunal or arbiter 
which, by virtue of any enactment or rule of law, is enforceable in 
Scotland;

(e) an order or determination which, by virtue of any enactment, is enforceable 
as if it were an extract registered decree arbitral bearing a warrant for 10
execution granted by the sheriff; 

(f) a warrant granted in criminal proceedings for enforcement by civil 
diligence;

(g) an order under section 114 of the Companies Clauses Consolidation 
(Scotland) Act 1845 (c.17); 15

(h) a determination under section 46 of the Harbours, Docks and Piers Clauses 
Act 1847 (c.27); or 

(i) a liability order within the meaning of section 33(2) of the Child Support 
Act 1991 (c.48); 

“document of debt” means— 20

(a) a document registered for execution in the Books of Council and Session or 
in the sheriff court books; 

(b) a bill protested for non-payment by a notary public; or 

(c) a document or settlement which, by virtue of an Order in Council made 
under section 13 of the Civil Jurisdiction and Judgments Act 1982 (c.27), is 25
enforceable in Scotland; 

 “electronic communication” has the meaning given by section 15(1) of the 
Electronic Communications Act 2000 (c.7); 

“judicial officer” shall be construed in accordance with section 51(1) of this Act; 
and30

“professional association” shall be construed in accordance with section 56(1)(a) 
of this Act. 

Execution of diligence: electronic standard securities 

199A Registration and execution of electronic standard securities 
(1) The Requirements of Writing (Scotland) Act 1995 (c. 7) is amended as follows. 35

(2) In section 6(1) of that Act (recording and registration of documents), after “subsection 
(3) below” insert “and section 6A of this Act”. 

(3) After section 6 of that Act insert— 
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“6A Registration for preservation and execution of electronic standard 
securities

(1) This section applies where an electronic document, which creates a standard 
security over a real right in land, is presumed under section 3A of this Act to 
have been authenticated by the granter. 5

(2) An office copy of the electronic document may be registered for preservation 
and execution in the Books of Council and Session or in the sheriff court 
books.

(3) An office copy so registered is to be treated for the purposes of executing any 
diligence (including, for the avoidance of doubt, for the purposes of sections 1 10
and 2 of the Writs Execution (Scotland) Act 1877 (c. 40)) as if— 

(a) the standard security were created by a document to which section 6(2) 
of this Act applies; and 

(b) the office copy were that document.”. 

200 Crown application 15

(1) Subject to subsection (2) below, this Act binds the Crown acting in its capacity as a 
creditor.

(2) An amendment or other modification by this Act of an enactment binds the Crown to the 
same extent as the enactment being amended or modified. 

201 Orders and regulations 20

(1) Any power conferred by this Act on the Scottish Ministers to make orders or regulations 
is exercisable by statutory instrument. 

(2) Any power conferred by this Act on the Scottish Ministers to make orders or 
regulations—

(a) may be exercised so as to make different provision for different cases or 25
descriptions of case or for different purposes; and 

(b) includes power to make such incidental, supplementary, consequential, transitory, 
transitional or saving provision as the Scottish Ministers think fit. 

(3) A statutory instrument containing an order or regulations made under this Act (other 
than an order under section 204(2) of this Act) is, subject to subsections (4) and (5) 30
below, subject to annulment in pursuance of a resolution of the Scottish Parliament. 

(4) No statutory instrument–– 

(a) containing an order which makes provision such as is mentioned in section 202(2) 
of this Act; or 

(b) containing— 35

(i) regulations made under section 43(4), 72(1B), 81(1A) or (2), 86(7)(b) or 
87(5A) of this Act; or 

(ii) the first regulations made under section 198(1) of this Act, 

may be made unless a draft of it has been laid before, and approved by a resolution of, 
the Scottish Parliament. 40
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(5) Subsection (3) above does not apply to a statutory instrument containing further 
regulations made under section 198(1) of this Act where a draft of it has been laid 
before, and approved by a resolution of, the Scottish Parliament. 

202 Ancillary provision 
(1) The Scottish Ministers may, by order made by statutory instrument, make such 5

incidental, supplemental, consequential, transitory, transitional or saving provision 
which they consider necessary or expedient for the purposes of this Act or in 
consequence of any provision made by or under this Act.

(2) An order under subsection (1) above may modify any enactment (including this Act) 
or instrument.10

203 Minor and consequential amendments and repeals 
(1) Schedule 5 to this Act, which contains minor amendments and amendments 

consequential on the provisions of this Act, has effect. 

(2) The enactments mentioned in the first column of Part 1 of schedule 6 to this Act are 
repealed to the extent specified in the second column of that schedule. 15

(3) The enactment mentioned in the first column of Part 2 of schedule 6 to this Act is 
revoked to the extent specified in the second column of that schedule. 

204 Short title and commencement 
(1) This Act may be cited as the Bankruptcy and Diligence etc. (Scotland) Act 2006. 

(1A) Section 199A of this Act comes into force on the day after Royal Assent. 20

(2) The remaining provisions of this Act, except this section and sections 201 and 202, 
come into force on such day as the Scottish Ministers may, by order, appoint. 

(3) Different days may, under subsection (2) above, be appointed for different purposes. 
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SCHEDULE 1 
(introduced by section 30)

MINOR AND CONSEQUENTIAL AMENDMENTS OF THE 1985 ACT

1 The 1985 Act is amended as follows. 

2  In section 1A (supervisory functions of the Accountant in Bankruptcy)— 5

(a) in subsection (1)(a)(ii), for “permanent trustees” substitute “trustees (not being the 
Accountant in Bankruptcy)”; and 

(b) in subsection (2), for “court which” substitute “sheriff who”. 

3 (1) Section 2 (appointment and functions of interim trustee) is amended as follows. 

(2) For the word “court”, in each place where it occurs, substitute “sheriff”. 10

(3) In subsection (1), for the word “interim”, where it first and third occurs, substitute “the”. 

(4) In subsection (2)— 

(a) for “it” substitute “he”; and 

(b) for the word “interim”, where it first and third occurs, substitute “the”. 

(5) In subsection (3)(c), for sub-paragraphs (i) and (ii) substitute “as the trustee”. 15

(6) In subsection (7), for the words from “the”, where it first occurs, to “trustee”, where it 
second occurs, substitute— 

“(a) a trustee is appointed in a sequestration where the petition was presented 
by a creditor or the trustee acting under a trust deed; or  

(b) an interim trustee is appointed in pursuance of subsection (5) above,  20

 he”. 

4 (1) Section 5 (sequestration of the estate of living or deceased debtor) is amended as 
follows.

(2) In subsection (2A), for “petition” substitute “application”. 

(3) In subsection (2B)–– 25

(a) in both paragraphs (a) and (b), for “of presentation of the petition” substitute “the 
debtor application is made”; and 

(b) in sub-paragraph (ii) of paragraph (c), for the words from “and” to the end of the 
sub-paragraph substitute “which is not a protected trust deed by reason of the 
creditors objecting, or not agreeing, in accordance with regulations under 30
paragraph 5 of Schedule 5 to this Act, to the trust deed,”. 

(4) In subsection (2C), for “(2)(c)” substitute “(2)(b)(iv)”.  

(5) In subsection (4), after “petition” insert “or, as the case may be, the date the debtor 
application is made”. 

(6) In subsection (5), after “petition” insert “or, as the case may be, the date the debtor 35
application is made”. 

(7) For subsection (6A) substitute— 
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“(6A) In the case of a debtor application, the debtor shall send a statement of assets 
and liabilities to the Accountant in Bankruptcy along with the application.”. 

(8) After subsection (7), insert— 

“(7A) Where, after a debtor application is made but before the sequestration is 
awarded, the debtor dies, then the application shall fall.”.  5

(9) After subsection (8), insert— 

“(8A) Where, after a debtor application is made but before the sequestration is 
awarded, a creditor who concurs in the application withdraws or dies, any other 
creditor who was a qualified creditor at the date the debtor application was 
made and who remains so qualified may notify the Accountant in Bankruptcy 10
that he concurs in the application in place of the creditor who has withdrawn or 
died.”.

(10) In subsection (9)(a), for “(6A)(b)” substitute “(6A)”. 

(11) In subsection (10)(a), for “(6A)(b)” substitute “(6A)”. 

5  In section 6(5) (combination of certain petitions for sequestration), for “subsection 15
(4)(aa) to (b)” substitute “subsection (4)(b)”. 

6 In section 7(2)(c) (end of apparent insolvency), for “when” substitute “until”. 

7  In section 9(5) (jurisdiction), after “petition” insert “, the date the debtor application is 
made”. 

8 For section 10 (concurrent proceedings for sequestration or analogous remedy) 20
substitute—

“10 Duty to notify existence of concurrent proceedings for sequestration or 
analogous remedy 

(1) If, in the course of sequestration proceedings (referred to in this section and in 
section 10A of this Act as the “instant proceedings”)— 25

(a) a petitioner for sequestration; 

(b) the debtor; or 

(c) a creditor concurring in a debtor application, 

 is, or becomes, aware of any of the circumstances mentioned in subsection (2) 
below, he shall as soon as possible take the action mentioned in subsection (3) 30
below.

(2) Those circumstances are that, notwithstanding the instant proceedings— 

(a) a petition for sequestration of the debtor’s estate is before a sheriff or 
such sequestration has been awarded; 

(b) a debtor application has been made in relation to the debtor’s estate or 35
sequestration has been awarded by virtue of such an application; 

(c) a petition for the appointment of a judicial factor on the debtor’s estate is 
before a court or such a judicial factor has been appointed;  

(d) a petition is before a court for the winding up of the debtor under Part IV 
or V of the Insolvency Act 1986 (c.45) or section 372 of the Financial 40
Services and Markets Act 2000 (c.8); or 
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(e) an application for an analogous remedy in respect of the debtor’s estate 
is proceeding or such an analogous remedy is in force. 

(3) The action referred to in subsection (1) above is— 

(a) in a case where the instant proceedings are by petition for sequestration, 
to notify the sheriff to whom that petition was presented; and 5

(b) in a case where the instant proceedings are by debtor application, to 
notify the Accountant in Bankruptcy, 

 of the circumstance referred to in subsection (2) above. 

(4) If a petitioner fails to comply with subsection (1) above, he may be made liable 
for the expenses of presenting the petition for sequestration. 10

(5) If a creditor concurring in a debtor application fails to comply with subsection 
(1) above, he may be made liable for the expenses of making the debtor 
application.

(6) If a debtor fails to comply with subsection (1) above, he shall be guilty of an 
offence and liable, on summary conviction, to a fine not exceeding level 5 on 15
the standard scale. 

(7) In this section and in section 10A of this Act “analogous remedy” means a 
bankruptcy order under the Bankruptcy Act 1914 (c.59) or an individual 
voluntary arrangement or bankruptcy order under the Insolvency Act 1986 
(c.45) or an administration order under section 112 of the County Courts Act 20
1984 (c.28) in England and Wales or under any enactment having the like 
effect in Northern Ireland or a remedy analogous to any of the aforesaid 
remedies, or to sequestration, in any other country (including England, Wales 
and Northern Ireland). 

10A Powers in relation to concurrent proceedings for sequestration or 25
analogous remedy 

(1) Where, in the course of instant proceedings which are by petition, any of the 
circumstances mentioned in paragraphs (a) to (d) of section 10(2) of this Act 
exists, the sheriff to whom the petition in the instant proceedings was presented 
may, on his own motion or at the instance of the debtor or any creditor or other 30
person having an interest, allow that petition to proceed or may sist or dismiss 
it.

(2) Without prejudice to subsection (1) above, where, in the course of instant 
proceedings which are by petition, any of the circumstances mentioned in 
paragraphs (a), (c) or (d) of section 10(2) of this Act exists, the Court of 35
Session may, on its own motion or on the application of the debtor or any 
creditor or other person having an interest, direct the sheriff before whom the 
petition in the instant proceedings is pending, or the sheriff before whom the 
other petition is pending, to sist or dismiss the petition in the instant 
proceedings or, as the case may be, the other petition, or may order the 40
petitions to be heard together. 
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(3) Without prejudice to subsection (1) above, where, in the course of instant 
proceedings which are by petition, the circumstance mentioned in paragraph 
(b) of section 10(2) of this Act exists, the sheriff to whom the petition in the 
instant proceedings was presented may, on his own motion or at the instance of 
the debtor or any creditor or other person having an interest, direct the 5
Accountant in Bankruptcy to dismiss the debtor application. 

(4) Where, in the course of instant proceedings which are by debtor application, 
any of the circumstances mentioned in paragraphs (a) to (d) of section 10(2) of 
this Act exists, the Accountant in Bankruptcy may dismiss the debtor 
application in the instant proceedings. 10

(5) Where, in respect of the same estate– 

(a) a petition for sequestration is pending before a sheriff; and 

(b) an application for an analogous remedy is proceeding or an analogous 
remedy is in force, 

 the sheriff, on his own motion or at the instance of the debtor or any creditor or 15
other person having an interest, may allow the petition for sequestration to 
proceed or may sist or dismiss it. 

(6) Where, in respect of the same estate– 

(a) a debtor application has been made and has not been determined; and 

(b) an application for an analogous remedy is proceeding or an analogous 20
remedy is in force, 

 the Accountant in Bankruptcy may proceed to determine the application or 
may dismiss it.”. 

9 In section 11 (creditor’s oath)— 

(a) in subsection (1), for “petition by a debtor” substitute “debtor application”; and 25

(b) in subsection (4)— 

(i) for “court to which” substitute “sheriff to whom”; and 

(ii) after “presented” insert “or, in the case of a creditor concurring in a debtor 
application, the Accountant in Bankruptcy”. 

10 In section 12 (when sequestration is awarded)— 30

(a) in subsection (1)(c), for “subsections (6) and” substitute “subsection”; 

(b) in subsection (2)— 

(i) for “court to which” substitute “sheriff to whom”; and 

(ii) for “it” substitute “him”;  

(c) in subsection (3)— 35

(i) for “court” substitute “sheriff”; and 

(ii) for “it” substitute “he”; and 

(d) in subsection (4)— 

(i) in paragraph (a), for “the petition for sequestration is presented by the 
debtor” substitute “a debtor application is made”; and 40

(ii) in paragraph (b)(i), for “court” substitute “sheriff”. 
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11 (1) Section 13 (resignation, removal etc. of interim trustee) is amended as follows. 

(2) Before subsection (1), insert— 

“(A1) This section applies where an interim trustee is appointed under section 2(5) of 
this Act and the petition for sequestration has not been determined.”.  

(3) For the word “court”, in each place where it occurs, substitute “sheriff”. 5

(4) In subsection (3), for “it” substitute “the sheriff”. 

(5) In subsection (6), for “disqualified from acting as permanent” substitute “ineligible to be 
elected as replacement”. 

12 (1) Section 14 (registration of court order) is amended as follows. 

(2) In subsection (1)— 10

(a) for “clerk of the court” substitute “sheriff clerk”; and 

(b) in paragraph (a), for “relevant court order” substitute “order of the sheriff granting 
warrant under section 12(2) of this Act”. 

(3) After subsection (1), insert— 

“(1A) Where the Accountant in Bankruptcy awards sequestration on a debtor 15
application he shall forthwith after the date of sequestration send a certified 
copy of his determination of the application to the keeper of the register of 
inhibitions for recording in that register.”. 

(4) In subsection (2), for “subsection (1)(a)” substitute “subsection (1)(a) or (1A)”. 

(4A) In subsection (3)— 20

(a) after paragraph (a), insert— 

“(ab) on the recording under paragraph 11(4)(a) of Schedule 4 to this Act of a 
certified copy of a certificate;”; and 

(b) in paragraph (b), for “paragraph (a)” substitute “paragraphs (a) to (ab)”. 

(5) The heading to that section becomes “Registration of warrant or determination of debtor 25
application”.

13 (1) Section 15 (further provision relating to award of sequestration) is amended as follows. 

(2) After subsection (3), insert— 

“(3A) Where the Accountant in Bankruptcy, on determining a debtor application, 
refuses to award sequestration, the debtor or a creditor concurring in the 30
application may appeal against such a determination within 14 days of it being 
made to the sheriff.”. 

14 In section 16 (petition for recall of sequestration)— 

(a) in subsection (1)(a), for “petition” substitute “debtor application”; and 

(b) in subsection (2), for “petition”, where it first occurs, substitute “debtor 35
application”.

15 In section 17 (recall of sequestration)— 

(a) in subsection (1)(c), for “section 10(5)” substitute “section 10(7)”; 

(b) in subsection (3)(a)— 
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(i) after “sequestration” insert “or, as the case may be, the debtor application”; 
and

(ii) for “permanent” substitute “the”; 

(c) in subsection (3)(b), for “petition” substitute “debtor application”; and 

(e) in subsection (5)— 5

(i) in paragraph (a), after “sequestration” insert “, the making of the debtor 
application”;

(ii) in paragraph (b), for “permanent” substitute “the”; and 

(iii) after paragraph (b) insert— 

“(c) affect a bankruptcy restrictions order which has not been annulled under 10
section 56H(1)(a) of this Act.”. 

16 (1) Section 18 (interim preservation of estate) is amended as follows. 

(2) In subsection (1), after “may” insert “, in pursuance of the function conferred on him by 
section 2(6A) of this Act,”. 

(3) In subsection (2)— 15

(a) for “functions” substitute “function”; and 

(b) for “2(4)(a)” substitute “2(6A)”. 

(3A) After subsection (2) insert— 

“(2A) Section 43 of this Act applies to an interim trustee as it applies to a trustee.”. 

(4) In subsection (3)— 20

(a) for “court” substitute “sheriff”; and 

(b) in paragraph (c), for “it” substitute “he”. 

(5) In subsection (4)— 

(a) for “court”, in both places where it occurs, substitute “sheriff”; and 

(b) for “it”, in both places where it occurs, substitute “he”. 25

(6) The italic cross-heading preceding that section becomes “Initial stages of sequestration”. 

17 (1) Section 19 (statement of assets and liabilities) is amended as follows. 

(2) In subsection (1)— 

(a) for “petitioner for sequestration is the debtor” substitute “debtor has made a 
debtor application”;30

(b) for “interim trustee”, where it first occurs, substitute “trustee under section 2 of 
this Act”; and 

(c) for “lodged in court in pursuance of section 5(6A)(a)” substitute “sent to the 
Accountant in Bankruptcy in pursuance of section 5(6A)”. 

(3) In subsection (2), for “2(7)” substitute “2(7)(a)”. 35

18  In section 20 (trustee’s duty to send information to Accountant in Bankruptcy before 
statutory meeting)— 

(a) in subsection (2)— 
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(i) after “meeting” insert “or, where the trustee does not intend to hold such a 
meeting, not later than 60 days after the date on which sequestration is 
awarded,”;

(ia) in paragraph (a), after “liabilities” insert “(unless the statement has already 
been received by the Accountant in Bankruptcy by virtue of section 5(6A) 5
of this Act)”; and 

(ii) in paragraph (b), at the beginning insert “subject to subsection (2A) 
below,” and 

(b) after that subsection insert— 

“(2A) The trustee need not send a statement of the debtor’s affairs to the Accountant 10
in Bankruptcy in accordance with subsection (2)(b) above if the trustee has 
sent a copy of the inventory and valuation to the Accountant in Bankruptcy in 
accordance with section 38(1)(c) of this Act.”. 

19 The italic cross-heading preceding section 21 becomes “Statutory meeting of creditors 
and trustee vote”. 15

19A In section 21A(2) (time limit for giving notice of intention to call statutory meeting), for 
“of the sequestration” substitute “on which sequestration is awarded”. 

20 In section 21B (report where no statutory meeting called)–– 

(a) in subsection (1)(a), for “sheriff” substitute “Accountant in Bankruptcy”; and 

(b) after subsection (1), insert— 20

“(2) This section does not apply in any case where the Accountant in Bankruptcy is 
the trustee.”. 

21 In section 22(3)(a) (trustee’s duty to inform creditors outside Scotland), for “21(2)” 
substitute “21A(2)”. 

22 (1) Section 24 (election of permanent trustee) is amended as follows. 25

(2) In subsection (2), for the word “permanent”, where it first and second occurs, substitute 
“replacement”. 

(3) In subsection (3), for the words “election of the permanent trustee” substitute “trustee 
vote”.

(4) In subsection (3A)— 30

(a) for the word “interim” substitute “original”; 

(b) in paragraph (a), for the words “election of the permanent trustee” substitute 
“trustee vote”; 

(c) in paragraph (b), for the word “permanent” substitute “replacement”; and 

(d) for the words “section 25A of this Act shall apply” substitute “shall continue to 35
act as the trustee”. 

(5) In subsection (4)— 

(a) for the word “interim”, where it first and second occurs, substitute “original”; 

(b) for the words “election of the permanent trustee” substitute “trustee vote”; 

(c) for the word “permanent”, where it second occurs, substitute “replacement”; and 40

(d) after paragraph (b), insert— 
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“and he shall continue to act as the trustee.”. 

23 (1) Section 25 (confirmation of permanent trustee) is amended as follows. 

(2) In subsection (1)— 

(a) for the word “permanent”, in both places where it occurs, substitute 
“replacement”; and 5

(b) for the word “interim”, in both places where it occurs, substitute “original”. 

(3) In subsection (2)— 

(a) for “permanent trustee” substitute “trustee in the sequestration”; and 

(b) for the words from “confirm” to “Bankruptcy” substitute “make an order 
appointing him as such”. 10

(4) In subsection (4), in paragraph (b)— 

(a) for “interim” substitute “original”; and 

(b) for “for the election of a permanent trustee” substitute “at which a new trustee 
vote shall be held”. 

(5) In subsection (5), for “confirmation” substitute “appointment”. 15

(6) In subsection (6)–– 

(a) for the word “permanent”, where it first occurs, substitute “replacement”; and 

(b) in paragraph (b), for “confirmed in office” substitute “appointed”. 

24 (1) Section 26 (provisions relating to termination of interim trustee’s functions) is amended 
as follows. 20

(2) Before subsection (1), insert— 

“(A1) This section applies where a replacement trustee is appointed under section 25 
of this Act.”. 

(3) In subsection (1), for the words from “Where” to “office” substitute “The original 
trustee, shall, on the appointment of the replacement trustee”. 25

(4) In subsection (2)— 

(a) for the words from “confirmation” to “interim”, where it first occurs, substitute 
“appointment of the replacement trustee, the original”; and 

(b) in paragraph (b), for “permanent”, where it first occurs, substitute “replacement”. 

(5) After subsection (2), insert— 30

“(2A) Where the original trustee was appointed under section 2(5) of this Act as the 
interim trustee in the sequestration, his accounts and the claim referred to in 
subsection (2)(a) above shall include accounts and a claim for the period of his 
appointment as interim trustee.”. 

(6) In subsection (3)— 35

(a) in paragraph (a)(ii), for “interim” substitute “original”; 

(b) in paragraph (b)(i), for “interim”, where it first occurs, substitute “original”; and 

(c) in paragraph (b)(ii)— 

(i) for “interim” substitute “original”; and 
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(ii) for “permanent” substitute “replacement”. 

(7) In subsection (4)— 

(a) for “interim” substitute “original”; and 

(b) for “permanent” substitute “replacement”. 

(8) In subsection (5)— 5

(a) for “permanent” substitute “replacement”; 

(b) for “confirmed in office” substitute “appointed”;  

(c) for “confirmation” substitute “appointment”; and 

(d) for “interim” substitute “original”. 

(9) In subsection (5A), for “interim” substitute “original”. 10

(10) The heading to that section becomes “Provisions relating to termination of original 
trustee’s functions”. 

25 (1) Section 26A (Accountant in Bankruptcy to account for intromissions) is amended as 
follows.

(2) In subsection (1)— 15

(a) for “interim” substitute “original”; and 

(b) for “becomes the permanent trustee” substitute “is appointed as replacement 
trustee under section 25 of this Act”. 

(3) In subsection (2)— 

(a) for “confirmation of the permanent trustee in office” substitute “the appointment 20
of the replacement trustee”; 

(b) for the word “permanent”, where it second occurs, substitute “replacement”; and 

(c) for the word “interim”, where it first occurs, substitute “original”.  

(4) In subsection (3)— 

(a) for “confirmation in office of the permanent” substitute “appointment of the 25
replacement”; 

(b) for the word “permanent”, where it second occurs, substitute “replacement”; and 

(c) in paragraph (a), for “interim” substitute “original”. 

(5) In subsection (5), for “permanent” substitute “replacement”. 

(6) In subsection (8)— 30

(a) for “permanent” substitute “replacement”; 

(b) for “confirmed in office” substitute “appointed”; and 

(c) for “confirmation” substitute “appointment”. 

26 (1) In section 27 (discharge of interim trustee)— 

(za) in subsection (2), after “debtor”, where it first occurs, insert “, to all creditors 35
known to the original trustee”; 

(a) for the word “interim”, in each place where it occurs, substitute “original”; and 

(b) for the word “permanent”, in each place where it occurs, substitute “replacement”.  
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(2) The heading to that section becomes “Discharge of original trustee”. 

27 (1) Section 28 (resignation and death of permanent trustee) is amended as follows. 

(2) In subsections (1), (1A) and (2), for “sheriff”, in each place where it occurs, substitute 
“Accountant in Bankruptcy”. 

(3) In subsection (4)— 5

(a) for “and confirmation in office of the”, substitute “of a replacement trustee and 
the appointment of that”; and 

(b) for “confirmation in office”, where it second occurs, substitute “appointment”. 

(4) In subsection (5), for “, the provisions of section 25A of this Act shall apply” 
substitute—10

“(a) the Accountant in Bankruptcy; or 

(b) such person as may be nominated by the Accountant in Bankruptcy 
(being a person who is not ineligible for election as replacement trustee 
under section 24(2) of this Act) if that person consents to the nomination, 

 may apply to the sheriff for appointment as trustee in the sequestration; and, on 15
such application, the sheriff shall make an order so appointing the Accountant 
in Bankruptcy or, as the case may be, the person nominated by him.”. 

(5) The heading to that section becomes “Resignation and death of trustee”. 

(6) The italic cross-heading preceding that section becomes “Replacement of trustee”. 

28 (1) Section 29 (removal of permanent trustee and trustee not acting) is amended as follows. 20

(2) In subsection (7)— 

(a) for “and confirmation in office of the”, substitute “of a replacement trustee and 
the appointment of that”; and 

(b) for “confirmation in office”, where it second occurs, substitute “appointment”. 

(3) After subsection (9), insert— 25

“(10) This section does not apply in any case where the Accountant in Bankruptcy is 
the trustee.”.

(4) The heading to that section becomes “Removal of trustee and trustee not acting”. 

29 (1) Section 31 (vesting of estate at date of sequestration) is amended as follows. 

(2) In subsection (2), for “the act and warrant” substitute “his appointment”. 30

(3) In subsection (4), for “the act and warrant” substitute “his appointment”. 

(4) In subsection (6)— 

(a) for “court”, in both places where it occurs, substitute “sheriff”; and 

(b) for “it” substitute “he”. 

(5) In subsection (7), for “court” substitute “sheriff”. 35

(6) The italic cross-heading preceding that section becomes “Vesting of estate in trustee”. 

30  Section 31A (proceedings under EC regulation: modified definition of “estate”) as 
inserted by regulation 12 of the Insolvency (Scotland) Regulations 2003 (S.I. 2003 No. 
2109) is renumbered as section 31ZA. 
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31 In section 32 (vesting of estate and dealings of debtor after sequestration), in subsection 
(6)—

(a) for “act and warrant” substitute “order”; and 

(b) for “confirming the permanent trustee’s appointment” substitute “or, as the case 
may be, by the Accountant in Bankruptcy appointing the trustee”. 5

32 In section 37(1) (effect of sequestration on diligence), for “court” substitute “sheriff or, 
as the case may be, the determination of the debtor application by the Accountant in 
Bankruptcy”. 

33 (1) In section 38(1)(a) (taking possession of estate by permanent trustee), for “confirmation 
in office” substitute “appointment”. 10

(2) The heading to that section becomes “Taking possession of estate by trustee” 

(3) The italic cross-heading preceding that section becomes “Administration of estate by 
trustee”.

34 (1) Section 39 (management and realisation of estate) is amended as follows. 

(2) In subsection (1)— 15

(a) for “confirmation in office” substitute “appointment”;  

(b) for “subsection (6)” substitute “subsections (1A), (6) and (9)”; and 

(c) in paragraph (b), for “court” substitute “sheriff”.  

(3) After subsection (1), insert— 

“(1A) Subsection (1) above does not apply in any case where the Accountant in 20
Bankruptcy is the trustee.”. 

(4) In subsection (2)— 

(a) in paragraph (a), after “on” insert “or close down”; and 

(b) after paragraph (d), insert–– 

“(e) borrow money in so far as it is necessary for the trustee to do so to 25
safeguard the debtor’s estate;  

(f) effect or maintain insurance policies in respect of the business or 
property of the debtor.”. 

(5) In subsection (4)(c), for “court” substitute “sheriff”. 

35 In section 40 (power in relation to family home)— 30

(a) in subsection (1), for “court” substitute “sheriff”; 

(b) in subsection (2)— 

(i) for “court”, in both places where it occurs, substitute “sheriff”; and 

(ii) for “it”, in both places where it occurs, substitute “he”; and 

(c) the heading to that section becomes “Power of trustee in relation to the debtor’s 35
family home”. 

36 In section 41(1) (protection of occupancy rights of non-entitled spouse)— 

(a) for “of issue of the act and warrant of” substitute “the order is made appointing”; 

(b) for “such act and warrant is issued” substitute “trustee is appointed”;  
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(c) for “such issue” substitute “order making such an appointment”; and 

(d) in paragraph (b)— 

(i) for “Court of Session” substitute “sheriff”; 

(ia) after “date”, where it second occurs, insert “of the award”; 

(ii) for “it”, in both places where it occurs, substitute “he”; and  5

(iii) after “sequestration”, where it third occurs, insert “or, as the case may be, 
the debtor application”. 

37 In section 41A(1) (protection of occupancy rights of civil partner)— 

(a) for “of issue of the act and warrant of” substitute “the order is made appointing”; 

(b) for “such act and warrant is issued” substitute “trustee is appointed”;  10

(c) for “such issue” substitute “order making such an appointment”; and 

(d) in paragraph (b)— 

(i) for “Court of Session” substitute “sheriff”; 

(ia) after “date”, where it second occurs, insert “of the award”; 

(ii) for “it”, in both places where it occurs, substitute “he”; and  15

(iii) after “sequestration”, where it third occurs, insert “or, as the case may be, 
the debtor application”. 

38 In section 42 (contractual powers of permanent trustee)— 

(a) in subsection (2), for “court” substitute “sheriff”; and 

(b) the heading to that section  becomes “Contractual powers of trustee”.  20

39  The heading to section 43 becomes “Money received by trustee”. 

40 In section 46(1) (warrant to apprehend)— 

(a) in paragraph (a), for “messenger-at-arms or sheriff officer” substitute “judicial 
officer”; and 

(b) in the proviso, for “court” substitute “sheriff”. 25

41 In section 48 (submission of claims to permanent trustee)— 

(za) in subsection (2), in paragraph (b), for the words from “and” to the end of that 
paragraph, substitute “which has not been rejected in whole”; 

(a) in subsection (3), for the words from “for”, where it second occurs, to “trustee”, 
where it second occurs, substitute “after the word “trustee” there were inserted the 30
words “”; and  

(b) the heading to that section becomes “Submission of claims to trustee”. 

42 In section 51(1)(d) (order of priority in distribution), for “the petition” substitute “a 
debtor application”. 

43 (1) Section 52 (estate to be distributed in respect of accounting periods) is amended as 35
follows.

(2) In subsection (2)— 

(a) for “6”, in both places where it occurs, substitute “12”; and 
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(b) in paragraph (a)— 

(i) at the beginning insert “subject to subsection (2ZA) below,”; and 

(ii) for “of sequestration” substitute “on which sequestration is awarded”. 

(3) After subsection (2), insert— 

“(2ZA) Where the trustee was appointed under section 2(5) of this Act as interim 5
trustee in the sequestration, the first accounting period shall be the period 
beginning with the date of his appointment as interim trustee and ending on the 
date 12 months after the date on which sequestration is awarded.”. 

43A In section 53 (procedure after end of accounting period)— 

(a) in subsection (2A)(c), for “have not determined that the account should” substitute 10
“or, if there are no commissioners, the Accountant in Bankruptcy, have 
determined that the account need not”; and 

(b) after subsection (6A) (as inserted by section 27(2)(b) of this Act) insert— 

“(6B) Before— 

(a) a debtor; or 15

(b) a creditor, 

 appeals under subsection (6) above, he must give notice to the trustee of his 
intention to appeal.”. 

44 After section 53, insert— 

“53A Modification of procedure under section 53 where Accountant in 20
Bankruptcy is trustee

(1) In any case where the Accountant in Bankruptcy is the trustee, section 53 of 
this Act shall have effect subject to the following modifications. 

(2) For subsections (1) to (7) of that section, there shall be substituted— 

“(1) At the end of each accounting period, the Accountant in Bankruptcy 25
shall prepare accounts of his intromissions with the debtor’s estate and 
he shall make a determination of his fees and outlays calculated in 
accordance with regulations made under section 69A of this Act. 

(2) Such accounts and determination shall be available for inspection by the 
debtor and the creditors not later than 6 weeks after the end of the 30
accounting period to which they relate. 

(3) In making a determination as mentioned in subsection (1) above, the 
Accountant in Bankruptcy may take into account any adjustment which 
he may wish to make in the amount of his remuneration fixed in respect 
of any earlier accounting period. 35

(4) Not later than 8 weeks after the end of an accounting period, the debtor 
(subject to subsection (5) below) or any creditor may appeal to the 
sheriff against the determination of the Accountant in Bankruptcy; and 
the decision of the sheriff on such an appeal shall be final. 

(5) A debtor may appeal under subsection (4) above if, and only if, he 40
satisfies the sheriff that he has, or is likely to have, a pecuniary interest in 
the outcome of the appeal. 
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(5A)Before— 

(a) a debtor; or 

(b) any creditor, 

 appeals under subsection (4) above, he must give notice to the 
Accountant in Bankruptcy of his intention to appeal. 5

(6) On the expiry of the period within which an appeal may be made under 
subsection (4) above, the Accountant in Bankruptcy shall pay to the 
creditors their dividends in accordance with the scheme of division.”. 

(3) In subsection (10) for the words “the audited” there shall be substituted the 
word “his”.”. 10

45  In section 55, subsection (3) (references to a fine or penalty to include a confiscation 
order), as inserted by paragraph 15(5) of Schedule 11 to the Proceeds of Crime Act 2002 
(c.29), is renumbered as subsection (2A).   

46 The heading to section 57 becomes “Discharge of trustee”. 

47 The italic cross-heading preceding section 57 becomes “Discharge of trustee”. 15

48 In section 58A(7) (discharge of Accountant in Bankruptcy), after “sequestration” insert 
“including, where the Accountant in Bankruptcy was the interim trustee, the functions of 
the interim trustee”. 

49 In section 59A(1) (petition for conversion into sequestration), for “court”, where it first 
occurs, substitute “sheriff”. 20

50 In section 59B(1)(c) (contents of affidavit), for “court”, in both places where it occurs, 
substitute “sheriff”. 

51 In section 59C (power of court)— 

(a) for “court”, in each place where it occurs, substitute “sheriff”; 

(b) in subsection (1), for “it” substitute “he”; and 25

(c) the heading to that section becomes “Power of sheriff”. 

52 In section 60B(2) (trustee to give notice or provide copies of documents to member 
State liquidator)— 

(a) for “or a permanent” substitute “trustee or a”; and 

(b) for “court”, where it second occurs, substitute “sheriff”. 30

53 In section 61 (extortionate credit transactions), for “court”, in both places where it 
occurs, substitute “sheriff”. 

54 The heading to section 64 becomes “Debtor to co-operate with trustee”. 

55 In section 65(1) (arbitration and compromise), for “court” substitute “sheriff”. 

56 The heading to section 69 becomes “Outlays of insolvency practitioner in actings as 35
interim trustee or trustee”. 

57 In section 70(1)(a) (supplies by utilities), for “the petition was presented by the debtor” 
substitute “a debtor application was made”. 

58 (1) Section 73 (interpretation) is amended as follows. 

(2) In subsection (1)— 40
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(a) after the definition of “associate”, insert— 

““bankruptcy restrictions order” has the meaning given by section 56A(1) 
of this Act; 

““bankruptcy restrictions undertaking” has the meaning given by section 
56G(1) of this Act;”; 5

(b) after the definition of “debtor”, insert— 

““debtor application” means an application for sequestration made to the 
Accountant in Bankruptcy under sections 5(2)(a) or 6(3)(a), (4)(a) or 
(6)(a) of this Act;”; 

(c) after the definition of “the EC regulation”, insert— 10

““enactment” includes an Act of the Scottish Parliament and any 
enactment comprised in subordinate legislation under such an Act;”; 

(d) in the definition of “interim trustee”, for “2” substitute “2(5)”; 

(e) after the definition of “ordinary debt”, insert— 

““original trustee” shall be construed in accordance with section 24(1)(a) 15
of this Act;”;

(f) after the definition of “relevant person”, insert— 

““replacement trustee” shall be construed in accordance with section 
24(1)(b) of this Act;”;  

(g) after the definition of “sederunt book”, insert— 20

““sequestration proceedings” includes a debtor application and analogous 
expressions shall be construed accordingly;”; and  

(h) after the definition of “trust deed”, insert— 

““trustee” means trustee in the sequestration;  

“trustee vote” shall be construed in accordance with section 24(1) of this 25
Act;”.

(3) In subsection (5)(b), for “such a petition” substitute “a debtor application”. 

(4) In subsection (6), for “clerk of the court” substitute “sheriff clerk”. 

(5) After subsection (6), insert— 

“(6A) Any reference in this Act, howsoever expressed, to the time when a debtor 30
application is made shall be construed as a reference to the time when the 
application is received by the Accountant in Bankruptcy.”. 

59 In Schedule 6 (meetings of creditors and commissioners)— 

(a) for “court”, in each place where it occurs, substitute “sheriff”; and 

(b) in paragraph 15(1), for “shall”, in both places where it occurs, substitute “may”. 35

60  In Part II of Schedule 7 (re-enactment of certain provisions of the Bankruptcy (Scotland) 
Act 1913), in paragraph 24(5), for “(5)” substitute “(4)”. 
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SCHEDULE 2 
(introduced by section 43(7))

THE SCOTTISH CIVIL ENFORCEMENT COMMISSION

Status

1 (1) The Commission— 5

(a) is not a servant or agent of the Crown; and 

(b) does not enjoy any status, immunity or privilege of the Crown. 

(2) The Commission’s property is not property of, or property held on behalf of, the Crown. 

Membership 

2 The Commission is to consist of— 10

(a) the following persons appointed by the Scottish Ministers— 

(i) a Senator of the College of Justice nominated by the Lord President of the 
Court of Session;  

(ii) a sheriff principal or a sheriff, so nominated; 

(iii) a person who is an advocate or solicitor; 15

(iv) a judicial officer nominated by the professional association; and 

(v) 3 other persons, not being persons holding an office or, as the case may be, 
possessing a qualification referred to in paragraphs (i) to (iv) above; 

(b) the Lord Lyon King of Arms; and 

(c) the Keeper of the Registers of Scotland. 20

2A No person may be appointed as a member of the Commission if that person is, or has at 
any time during the previous year been, a member of— 

(a) the House of Commons; 

(b) the Scottish Parliament; or 

(c) the European Parliament. 25

Tenure of office 

3 Subject to paragraphs 4 to 12 below, a member appointed by the Scottish Ministers 
holds and vacates office on terms and conditions determined by the Scottish Ministers. 

4 Subject to paragraphs 5 to 8 below, members are appointed for a period of not more than 
5 years and are eligible for reappointment. 30

5 A member who is— 

(a) a Senator of the College of Justice; or 

(b) a sheriff principal or a sheriff, 

holds office only so long as that member retains the office of Senator of the College of 
Justice or, as the case may be, sheriff principal or sheriff. 35

6 A member who is— 
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(a) a solicitor or advocate; or 

(b) a judicial officer, 

holds office only so long as that member retains the qualification of solicitor or advocate 
or, as the case may be, officer. 

6A A member who becomes a member of— 5

(a) the House of Commons; 

(b) the Scottish Parliament; or 

(c) the European Parliament, 

 ceases to be a member of the Commission. 

7 A member may at any time resign by notice in writing to the Scottish Ministers. 10

8 The Scottish Ministers may remove a member from office if they consider— 

(a) that the member is unable or unfit to discharge the functions of a member; or 

(b) that the member has not complied with the terms and conditions of the office as 
determined under paragraph 3 above. 

9 Where—15

(a) a person makes a complaint to the Commission about the conduct of a member; or 

(b) a member is charged with an offence, 

the Commission may suspend the member from office. 

10 The Commission may revoke or extend a suspension made under paragraph 9 above. 

Filling vacancies 20

11 (1) This paragraph applies where a person ceases to be a member (whether by resignation or 
otherwise) prior to the expiry of that member’s period of appointment. 

(2) The Scottish Ministers must appoint a person to fill the vacancy. 

(3) A person so appointed— 

(a) must hold the same office or, as the case may be, possess the same qualification as 25
the member that person succeeds; and 

(b) holds and vacates office as a member on terms and conditions determined by the 
Scottish Ministers. 

12 Paragraphs 4 to 11 above apply in relation to a member appointed under paragraph 11(2) 
above as they apply to a member appointed under paragraph 3 above. 30

Chairperson 

13 The Commission must select one member as chairperson of the Commission for a 
period determined by the Commission. 
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Disciplinary Committee 

14 The Commission must appoint a disciplinary committee (which may include persons 
who are not members of the Commission) for the purposes of carrying out disciplinary 
proceedings under section 61 and making decisions under sections 59(2) and 62 of this 
Act.5

Remuneration 

15 The Commission must pay to its members (and to members of its committees and sub-
committees who are not members of the Commission) any— 

(a) remuneration; and  

(b) allowances in respect of expenses properly incurred in the performance of their 10
functions,

as the Scottish Ministers may determine. 

General powers 

16 The Commission may do anything which it considers is necessary or expedient for the 
purpose of exercising or in connection with its functions. 15

17 The power in paragraph 16 above includes, in particular, power to— 

(a) appoint committees and sub-committees (including committees and sub-
committees which include persons who are not members of the Commission); 

(b) delegate any of its functions to–– 

(i) its committees or sub-committees; or 20

(ii) its chief executive officer appointed under paragraph 22 below; 

(c) with the approval of the Scottish Ministers, borrow and lend money; 

(d) acquire and dispose of land and other property; 

(e) enter into contracts; 

(f) specify its own procedures, so far as not provided for by this Act or by regulations 25
or rules made under this Act; and 

(g) levy a charge for services it may provide in accordance with its functions. 

18 Where the Commission levies charges under paragraph 17(g) above, it must— 

(a) publish a list of; and 

(b) annually review, 30

those charges. 

Quorum

19 Subject to any regulations as may be made under paragraph 20 below, the quorum of the 
Commission, the disciplinary committee and any committee or sub-committee appointed 
under paragraph 17(a) above is such as the Commission may determine. 35
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Structure and procedures 

20 The Scottish Ministers may, by regulations, make further provision about the structure 
and procedures of the Commission as they consider appropriate. 

Chief executive officer and other staff 

21 Subject to paragraph 22 below, the Commission may appoint as employees any persons 5
(other than its members) it considers necessary for the performance of its functions. 

22 The Commission must appoint, as a member of staff, a chief executive officer who is 
responsible to the Commission for the general exercise of its functions. 

23 The Commission may determine the remuneration and conditions of service of a chief 
executive officer appointed under paragraph 22 above. 10

24 The Commission may— 

(a) pay, or make arrangements for the payment of; 

(b) make payments towards the provision of; and 

(c) provide and maintain schemes (whether contributory or not) for the payment of, 

pensions, allowances and gratuities to or in respect of such of its employees, or former 15
employees, as it considers appropriate. 

25 The reference in paragraph 24 above to pensions, allowances and gratuities includes a 
reference to pensions, allowances and gratuities by way of compensation for loss of 
employment or reduction in remuneration. 

26 Anything done by virtue of paragraphs 22 to 25 above must be approved by the Scottish 20
Ministers.

Location of office 
26A The Commission— 

(a) must not determine where its office premises are to be located without that 
location being approved by the Scottish Ministers; and 25

(b) must comply with any direction as to the location of those premises given by the 
Scottish Ministers. 

Financing by the Scottish Ministers 

27 The Scottish Ministers may— 

(a) pay grants; 30

(b) make loans, 

to the Commission of amounts that they determine. 

28 Any— 

(a) grant paid in pursuance of paragraph 27(a) above; 

(b) loan made in pursuance of paragraph 27(b) above, 35
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 may be paid or, as the case may be, made on such terms and subject to such conditions 
(including, in the case of a loan, conditions as to repayment) as the Scottish Ministers 
consider appropriate. 

28A The Scottish Ministers may, from time to time after any grant is paid or loan made, vary 
the terms and conditions on which it was paid or, as the case may be, made. 5

Accounts and audit 

29 The Commission must— 

(a) keep proper accounts and accounting records; 

(b) prepare for each financial year a statement of accounts giving a true and fair view 
of the state of its financial affairs; and 10

(c) send the statement of accounts, by the time directed by the Scottish Ministers, to 
the Auditor General for Scotland for auditing. 

30 Every statement of accounts prepared by the Commission in accordance with paragraph 
29 above must comply with any direction given by the Scottish Ministers relating to— 

(a) the information to be contained in the statement of accounts; 15

(b) the manner in which that information is to be presented; or 

(c) the methods and principles according to which the statement of accounts is to be 
prepared.

31 The financial year of the Commission is— 

(a) the period beginning with the date on which the Commission is established and 20
ending with 31 March next following that date; and 

(b) each successive period of 12 months ending with 31 March. 

SCHEDULE 3 
(introduced by section 184(1))

EXPENSES OF MONEY ATTACHMENT25

Expenses chargeable against the debtor 

1 There is to be chargeable against the debtor any expenses incurred— 

(a) subject to section 90(7) of the 1987 Act, in serving a charge; 

(b) in executing a money attachment; 

(c) in relation to a valuation arranged under section 167(1) of this Act (including the 30
fees and outlays of the person who carried out the valuation); 

(d) in making a report under section 169(1) of this Act but not in applying for an 
extension of time for the making of such a report; 

(e) in applying for a payment order under section 170(2) of this Act; 

(f) in granting a receipt and making a report to the sheriff under section 176(4) of this 35
Act;

(g) in giving a statement under section 177(1) of this Act; 
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(h) in removing money from the place at which is was found; 

(i) in opening shut and lockfast places for that purpose; 

(j) by a solicitor in instructing a judicial officer to take any of the steps specified in 
this paragraph. 

2 Expenses chargeable against the debtor by virtue of paragraph 1(e) above must be 5
calculated, whether or not the application is opposed by the debtor, as if it were 
unopposed. 

Circumstances where no expenses are due to or by either party 

3 Subject to paragraph 4 below, the debtor shall not be liable to the creditor nor the 
creditor to the debtor for any expenses incurred by the other party in connection with— 10

(a) an application under section 168(1), 172(1) or 173 of this Act; 

(b) any objections to such an application; 

(c) an opposition, under section 170(6) of this Act, to an application for a payment 
order;

(d) a hearing held by virtue of section 170(8), 173(6) or 178(7) of this Act. 15

4 If—

(a) an application mentioned in paragraph 3(a) above is frivolous; 

(b) such an application is opposed on frivolous grounds;  

(c) an application for a payment order is opposed on frivolous grounds; or 

(d) a party requires, on frivolous grounds, a hearing mentioned in paragraph 3(d) 20
above to be held, 

the sheriff may award a sum of expenses, not exceeding such amount as may be 
prescribed by the Scottish Ministers by regulations, against the party acting frivolously 
in favour of the other party. 

5 Paragraphs 3 and 4 above do not apply to expenses incurred in connection with an 25
appeal under section 182(1). 

SCHEDULE 4 
(introduced by section 197)

MODIFICATIONS OF ENACTMENTS RELATING TO ADMIRALTY ACTIONS AND THE ARRESTMENT OF 
SHIPS30

Definition of “maritime lien” 

1 In section 48 of the Administration of Justice Act 1956 (c.46) (in this Act, the “1956 
Act”)—

(a) the existing words become subsection (1); 

(b) paragraph (d) is repealed; and 35

(c) at the end insert— 
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“(2) In this Act and in any other enactment (including an Act of the Scottish 
Parliament and any enactment comprised in subordinate legislation under such 
an Act), “maritime lien” means a hypothec over a ship, cargo or other maritime 
property.”. 

2 In sections 45(5) and 47(3)(b), (4)(b) and (5) of the 1956 Act, before the word “lien” in 5
each place where it occurs, insert the word “maritime”.  

3 In section 47(2)(r) of the 1956 Act, for “or hypothecation of” substitute “, hypothecation 
of or existence of any other charge on”. 

The term “admiralty action” 

4 In section 47 of the 1956 Act— 10

(a) in subsection (2)(h), after “bond” insert “or contract of respondentia”; 

(b) after subsection (2), insert— 

“(2A) An action having a conclusion appropriate for the enforcement of a claim to 
which subsection (2) above applies shall be known as an “admiralty action”.”; 

(c) in subsection (3), for “the last preceding subsection” substitute “subsection (2) 15
above”.

5 (1) In paragraph 7 of schedule 5 to the Civil Jurisdiction and Judgements Act 1982 (c.27), 
for “Admiralty cause” substitute “admiralty action”. 

(2) In paragraph 6 of schedule 9 to that Act, for “causes” substitute “actions”. 

Arrestment in rem granted by the sheriff 20

6 After section 47 of the 1956 Act, insert— 

“47A Execution of warrant to arrest in rem and of order for sale

(1) A warrant for the arrestment in rem of a ship, cargo or other maritime property 
granted by the sheriff may be executed— 

(a) within the sheriffdom in which the warrant was granted; or 25

(b) where the ship, cargo or other maritime property was situated within that 
sheriffdom when the warrant was granted, anywhere in Scotland. 

(2) For the avoidance of doubt, where a warrant for arrestment in rem granted by 
the sheriff has been executed, an order for the sale of the arrested ship, cargo or 
other maritime property may be made notwithstanding that it is not situated 30
within the sheriffdom when the order is made.”. 

Arrestment on the dependence 

7 (1) Section 47 of the 1956 Act is amended as follows. 

(2) In subsection (1)— 

(a) after “arrest”, where it second occurs, insert “a ship or other maritime property 35
which is not cargo”; 

(b) after “unless”, where it second occurs, insert “at the time when the arrestment is 
executed”;
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(c) in paragraph (a), after “concerned” insert “and the defender against whom that 
conclusion is directed owns at least one share in it or is the demise charterer of it”; 
and

(d) in paragraph (b), the words “against whom that conclusion is directed” are 
repealed.5

(3) After subsection (1), insert— 

“(1A) Where a warrant to arrest on the dependence referred to in subsection (1) above 
(an “initial arrestment”) has been executed, then, subject to subsection (1B) 
below, no further warrant may be granted to arrest on the dependence— 

(a) the subjects of the initial arrestment; or 10

(b) while the initial arrestment continues to have effect, any other ship in 
which the defender owns at least one share, 

 in respect of the claim to which the initial arrestment relates. 

(1B) A further warrant to arrest on the dependence may be granted if— 

(a) the further arrestment complies with the requirements of subsection (1) 15
above; and 

(b) cause is shown for granting the further warrant.”. 

(4) In subsection (3)— 

(a) in paragraph (a), after “ship” insert “or of any share in it”; and  

(b) after “ship”, where it last occurs, insert “or, as the case may be, any share in a ship 20
other than in the ship,”. 

Liability for losses and expenses 

8 After section 47A of the 1956 Act (as inserted by paragraph 6 above), insert— 

“47B Expenses

(1) Subject to subsection (3) below, a pursuer shall be entitled to such expenses as 25
are incurred— 

(a) in obtaining warrant for the arrest of a ship, cargo or other maritime 
property on the dependence of an action; and 

(b) in executing the arrestment. 

(2) Subject to subsection (4) below, a defender shall be entitled, where— 30

(a) warrant for the arrest of a ship, cargo or other maritime property on the 
dependence of an action is granted; and 

(b) the court is satisfied that the pursuer was acting unreasonably in applying 
for it, 

 to such expenses as are incurred in opposing that warrant. 35

(3) The court may modify or refuse such expenses as are mentioned in subsection 
(1) above if it is satisfied that— 

(a) the pursuer was acting unreasonably in applying for the warrant; or 

885



194 Bankruptcy and Diligence etc. (Scotland) Bill 
Schedule 4—Modifications of enactments relating to admiralty actions and the arrestment of 

ships

(b) such modification or refusal is reasonable in all the circumstances and 
having regard to the outcome of the action. 

(4) The court may modify or refuse such expenses as are mentioned in subsection 
(2) above if it is satisfied as to the matter mentioned in subsection (3)(b) above. 

(5) Subject to subsections (1) to (4) above, the court may make such findings as it 5
thinks fit in relation to such expenses as are mentioned in subsections (1) and 
(2) above. 

(6) Expenses incurred as mentioned in subsections (1)(a) and (2) above shall be 
expenses of process. 

(7) Subsections (1) to (4) above are without prejudice to any enactment or rule of 10
law as to the recovery of expenses chargeable against a debtor as are incurred 
in executing an arrestment on the dependence of an action. 

(8) Where warrant is granted for the arrest of a ship in rem in proceedings to which 
section 47(3)(b) of this Act applies, the court may make such findings as it 
thinks fit in relation to expenses incurred— 15

(a) in obtaining the warrant and, as the case may be, executing the 
arrestment;  

(b) in opposing the application for the warrant. 

(9) For the avoidance of doubt, expenses incurred in applying for and executing 
the arrest of a ship, cargo or other maritime property in rem in respect of a 20
conclusion appropriate for the making good of a maritime lien shall be 
expenses of process.”. 

Factors affecting arrestments  

9 After section 47B of the 1956 Act (as inserted by paragraph 8 above), insert— 

“47C Competence of arresting cargo25

(1) It is not competent to execute an arrestment of cargo unless the cargo is on 
board a ship when the arrestment is executed. 

(2) For the avoidance of doubt, it is competent to execute an arrestment of cargo 
where it is in the possession of the defender or of a person acting on behalf of 
the defender. 30

47D Arrestment of cargo: restriction on movement of ship 
 Where cargo is arrested, the ship is treated as if arrested until the cargo is 

unloaded.”.

Cargo on board a ship exempt from attachment 

10 In section 11 of the 2002 Act (articles exempt from attachment), at the end insert— 35

“(3) It is not competent to attach cargo which it is competent to arrest by virtue of 
section 47C of the Administration of Justice Act 1956 (c.46) (competence of 
arresting cargo).”.
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Location of a ship when arrestment executed 

11 In section 47 of the 1956 Act— 

(a) after subsection (5), insert— 

“(5A) Subject to subsection (6) below, it is competent to execute an arrestment of a 
ship, cargo or other maritime property regardless of whether the ship or other 5
maritime property is in non-tidal or tidal waters or on land. 

(5B) In subsection (5A) above, “tidal waters” means any part of the sea and any part 
of a river within the ebb and flow of the tide at ordinary spring tides.”; and 

(b) in subsection (6), for the words from “Nothing” to “of”, where it second occurs, 
substitute, “It is not competent to execute an arrestment of a ship or cargo on 10
board”.

Demise charters 

12 After section 47D of the 1956 Act (as inserted by paragraph 9 above) insert— 

“Special provision in relation to charters by demise

47E Sale of ship arrested on the dependence of action against demise charterer15

(1) This section applies where— 

(a) a ship is arrested on the dependence of an admiralty action against the 
demise charterer of it; and 

(b) the pursuer obtains decree for payment for all or part of a principal sum 
concluded for in the action. 20

(2) Where the owner or demise charterer of the ship— 

(a) pays the sum due under the decree to— 

(i) the pursuer; or 

(ii) any person who has authority to receive payment on behalf of the 
pursuer; or 25

(b) tenders that sum to any of those persons and the tender is not accepted 
within a reasonable time, 

 the arrestment ceases to have effect.  

(3) The court may, on the application of the pursuer, make an order for the sale of 
the ship. 30

(4) Subject to sections 47F and 47G below, the court shall rank any claims made 
on the proceeds. 

(5) A ship sold under subsection (3) above vests in the purchaser free of any 
security or other encumbrance. 

(6) The Court of Session may, by Act of Sederunt, make provision relating to 35
proceedings under this section.
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47F Ranking of arrestments on sale of ship chartered by demise 
 In any ranking process relating to the proceeds of sale of a ship (or any share in 

a ship), an arrestment of the ship (or share) executed before the sale by a 
creditor of the owner of the ship (or share) shall rank in preference over any 
arrestment of the ship executed on the dependence of an admiralty action 5
against the demise charterer of the ship. 

47G Ranking of arresting creditor of demise charterer in sequestration or 
winding up of owner

(1) This section applies where— 

(a) a ship is arrested on the dependence of an admiralty action against the 10
demise charterer of it; and 

(b) at any time after the arrestment is executed— 

(i) the owner of the ship’s estate is sequestrated; or 

(ii) where the owner is a company, it is wound up. 

(2) The creditor who executed the arrestment is entitled to rank on the proceeds of 15
any sale of the ship resulting from the sequestration or, as the case may be, 
winding up. 

(3) Section 37(4) and (5) of the Bankruptcy (Scotland) Act 1985 (c.66) (effect of 
sequestration on arrestment or attachment) and section 185(1)(a) and (2) (in so 
far as applying and modifying section 37(4) and (5)) of the Insolvency Act 20
1986 (c.45) (application of sequestration provisions relating to diligence on 
winding up) shall apply to such an arrestment as they apply to any other 
arrestment. 

47H Arrestment to found jurisdiction in action against demise charterer
 Where the defender in an admiralty action is the demise charterer of the ship 25

with which the action is concerned, the court may, on the application of the 
pursuer, grant warrant to arrest the ship to found jurisdiction.”. 

13 In section 6(c) of the Sheriff Courts (Scotland) Act 1907 (c.51) (competence of arresting 
a ship to found jurisdiction in sheriff court), after “owner”, where it second occurs, 
insert “or demise charterer”. 30

SCHEDULE 5 
(introduced by section 203)

MINOR AND CONSEQUENTIAL AMENDMENTS

The Companies Clauses Consolidation (Scotland) Act 1845 (c.17) 

1 In section 114 of the Companies Clauses Consolidation (Scotland) Act 1845 (summary 35
remedy against parties failing to account), after “attachment” insert “or money 
attachment”. 

888



Bankruptcy and Diligence etc. (Scotland) Bill 197
Schedule 5—Minor and consequential amendments 

The Harbours, Docks and Piers Clauses Act 1847 (c.27) 

2 In section 46 of the Harbours, Docks and Piers Clauses Act 1847 (power of justice or 
sheriff to settle disputes over costs of diligence), after “attachment” insert “or money 
attachment”. 

The Titles to Land Consolidation (Scotland) Act 1868 (c.101) 5

3 In section 3 of the Titles to Land Consolidation (Scotland) Act 1868 (definitions), in the 
definition of the “deed” and “conveyance”— 

(a) after “adjudged” insert “in implement”; and 

(b) after “adjudication”, where it third occurs, insert “in implement”. 

The Writs Execution (Scotland) Act 1877 (c.40) 10

4 In section 3(a) of the Writs Execution (Scotland) Act 1877 (warrant in extract writ to 
authorise diligence)— 

(a) after “arrestment” insert “, a land attachment, a residual attachment, a money 
attachment”; and 

(b) after “executing the” insert “land attachment, residual attachment, money 15
attachment or”. 

The Judicial Factors (Scotland) Act 1889 (c.39) 

5 In section 11A of the Judicial Factors (Scotland) Act (application for judicial factor on 
estate of deceased person)— 

(a) in subsection (1)— 20

(i) for “petition to the Court of Session or” substitute “application”; and 

(ii) for “petition”, where it second occurs, substitute “application”; and 

(b) in subsection (2), for “petition” substitute “application”. 

The Sheriff Courts (Scotland) Extracts Act 1892 (c.17) 

6 (1) The Sheriff Courts (Scotland) Extracts Act 1892 is amended as follows. 25

(2) In section 7(1)(a) (warrant in extract decree to authorise diligence)— 

(a) after “arrestment” insert “, a land attachment, a residual attachment, a money 
attachment”; and 

(b) after “executing the” insert “land attachment, residual attachment, money 
attachment or”. 30

(2A) In section 7(4) (warrant in extract decree of removing), for the words “forty-eight hours” 
in both places where they occur substitute “14 days”. 

(3) In section 8 (persons who may execute on extracts), for the words “messengers-at-arms, 
officers of court,” substitute “judicial officers”. 

889



198 Bankruptcy and Diligence etc. (Scotland) Bill 
Schedule 5—Minor and consequential amendments 

The Execution of Diligence (Scotland) Act 1926 (c.16) 

7 (1) The Execution of Diligence (Scotland) Act 1926 is amended as follows. 

(2) In section 2 (execution by registered letter)— 

(a) in subsection (1)(b), for “sheriff officer” substitute “judicial officer”;  

(b) in subsection (2)(b)— 5

(i) for the words from “sheriff officer”, where they first occur, to “situated” 
substitute “judicial officer”; 

(ii) for “sheriff officer, or messenger-at-arms” substitute “judicial officer”; and 

(iii) for “law agent enrolled in such sheriffdom” substitute “solicitor”; 

(c) in subsection (2)(c), for “law agent, messenger-at-arms or sheriff officer” 10
substitute “solicitor or judicial officer”; and 

(d) in subsection (2)(g), for “rule 111” substitute “rule 6.1”. 

(3) In section 3 (authorisation by sheriff to do diligence)— 

(a) for “messenger-at-arms or sheriff officer”, in both places where it occurs, 
substitute “judicial officer”; and 15

(b) for “law agent” substitute “solicitor”. 

(4) In section 6 (regulations, forms and fees), for “messengers-at-arms, sheriff officers” 
substitute “judicial officers”. 

The Local Government (Scotland) Act 1947 (c.43) 

8 (1) The Local Government (Scotland) Act 1947 is amended as follows. 20

(2) In section 247(3) (diligences which can be used to recover rates), after paragraph (a) 
insert—

“(aa) a money attachment;”. 

(3) In section 247A(1) (sheriff officer’s fees and outlays), after “attachment)” insert “and 
section 184(1) of the Bankruptcy and Diligence etc. (Scotland) Act 2006 (asp 00) 25
(expenses of money attachment)”. 

The Taxes Management Act 1970 (c.9) 

9 (1) The Taxes Management Act 1970 is amended as follows. 

(2) In section 63(2) (diligences which can be used to recover tax), after paragraph (a) 
insert—30

“(aa) a money attachment;”. 

(3) In section 63A(1) (sheriff officer’s fees and outlays), after “attachment)” insert “and 
section 184(1) of the Bankruptcy and Diligence etc. (Scotland) Act 2006 (asp 00) 
(expenses of money attachment)”. 
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The Sheriff Courts (Scotland) Act 1971 (c.58) 

10 In section 32(1) of the Sheriff Courts (Scotland) Act 1971 (power of Court of Session to 
regulate sheriff court civil procedure), in paragraph (l), for the words “an attachment” 
substitute “an interim attachment, an attachment, a money attachment, a land attachment 
or a residual attachment”. 5

The Animal Health Act 1981 (c.22) 

11 In section 92(3) of the Animal Health Act 1981 (power of local authority to apply to 
sheriff for warrant), for the words “the officers of the court” substitute “a judicial 
officer”.

The Civil Jurisdiction and Judgments Act 1982 (c.27) 10

12 In section 27 of the Civil Jurisdiction and Judgments Act 1982 (power of Court of 
Session to grant provisional and protective measures in respect of proceedings outwith 
Scotland)—

(a) in subsection (1), after paragraph (b), insert— 

“(ba) subject to subsection (2)(c) below, grant a warrant for the interim 15
attachment of corporeal moveable property situated in Scotland;”; and 

(b) in subsection (2)(c), for the words “and (b)” substitute “, (b) and (ba)”. 

The Bankruptcy (Scotland) Act 1985 (c.66) 

13 (1) The 1985 Act is amended as follows. 

(2) In section 31 (vesting of estate in trustee), in subsection (1)— 20

(a) after “shall”, where it first occurs, insert “, by virtue of the trustee’s 
appointment,”; and 

(b) after “vest”, where it first occurs, insert “in the trustee”. 

(3) In section 37 (effect of sequestration on diligence)— 

(a) in subsection (1)(b), for “a completed poinding” substitute “an attachment”; 25

(b) in subsection (2), for “No” substitute “Where an”; 

(c) in subsection (4)— 

(i) after “arrestment” insert “, money attachment, interim attachment”; and 

(ii) after “attached” insert “, or any funds released under section 73H(2) of the 
Debtors (Scotland) Act 1987 (c.18) (automatic release of funds)”; 30

(d) in subsection (5)— 

(i) after “arrestment”, where it first occurs, insert “, money attachment, interim 
attachment”; 

(ii) in paragraph (a), after “obtaining” insert— 

“(i) warrant for interim attachment; or 35

(ii)”;
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(iii) after “arrestment”, where it second occurs, insert “, money attachment”; 
and

(iv) in paragraph (b), after “arrestment” insert “, money attachment, interim 
attachment”; 

(e) after subsection (5A) insert— 5

“(5B) No land attachment of heritable property of the debtor created within the 
period of six months before the date of sequestration and whether or not 
subsisting at that date shall be effectual to create a preference for the creditor. 

(5C) A creditor who creates a land attachment within the period of six months 
mentioned in subsection (5B) above shall be entitled to payment, out of the 10
attached land or out of the proceeds of the sale of it, of the expenses incurred— 

(a) in obtaining the extract of the decree, or other document, containing the 
warrant for land attachment; and 

(b) in— 

(i) serving the charge for payment; 15

(ii) registering the notice of land attachment; 

(iii) serving a copy of that notice; and 

(iv) registering certificate of service of that copy.”; 

(f) after subsection (8) insert— 

“(8A) A notice of land attachment registered— 20

(a) on or after the date of sequestration against land forming part of the 
heritable estate of the debtor (including any estate vesting in the trustee 
by virtue of section 32(6) of this Act); or 

(b) before that date in relation to which, by that date, no land attachment is 
created,25

 shall be of no effect. 

(8B) Subject to subsections (8C) to (8F) below, it shall not be competent for a 
creditor to insist in a land attachment— 

(a) created over heritable estate of the debtor before the beginning of the 
period of six months mentioned in subsection (5B) above; and 30

(b) which subsists on the date of sequestration. 

(8C) Where, in execution of a warrant for sale, a contract to sell the land has been 
concluded— 

(a) the trustee shall concur in and ratify the deed implementing that contract; 
and35

(b) the appointed person shall account for and pay to the trustee any balance 
of the proceeds of sale which would, but for the sequestration, be due to 
the debtor after disbursing those proceeds in accordance with section 105 
of the Bankruptcy and Diligence etc. (Scotland) Act 2006 (asp 00) 
(disbursement of proceeds of sale of attached land). 40
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(8D) Subsection (8C) above shall not apply where the deed implementing the 
contract is not registered before the expiry of the period of 28 days beginning 
with the day on which— 

(a) the certified copy of the order of the sheriff granting warrant is recorded 
under subsection (1)(a) of section 14 of this Act; or 5

(b) the certified copy of the determination of the Accountant in Bankruptcy 
awarding sequestration is recorded under subsection (1A) of that section, 

 in the register of inhibitions. 

(8E) Where a decree of foreclosure has been granted but an extract of it has not 
registered, the creditor may proceed to complete title to the land by so 10
registering that extract provided that the extract is registered before the expiry 
of the period mentioned in subsection (8D) above. 

(8F) The Scottish Ministers may— 

(a) prescribe such other period for the period mentioned in subsection (8D) 
above; and 15

(b) prescribe different periods for the purposes of that subsection and 
subsection (8E) above, 

 as they think fit.”; and 

(g) at the end insert— 

“(10) Expressions used in subsections (5B), (5C) and (8A) to (8F) above which are 20
also used in Chapter 2 of Part 4 of the Bankruptcy and Diligence etc. 
(Scotland) Act 2006 (asp 00) have the same meanings in those subsections as 
they have in that Chapter.”. 

The Insolvency Act 1986 (c.45) 

14 (1) The Insolvency Act 1986 is amended as follows. 25

(2) After section 61(1) (which sets out the process by which a receiver may dispose of 
property subject to both the floating charge and to another security, other encumbrance 
or diligence) insert— 

“(1B) For the purposes of subsection (1) above, an arrestment is an effectual 
diligence only where it is executed before the floating charge, by virtue of 30
which the receiver was appointed, attaches to the property comprised in the 
company’s property and undertaking.”. 

(3) In section 185(1)(a) (effect of diligence in the winding up of a company registered in 
Scotland), after “subsection (6)” insert “, (8A) to (8F) and (10)”. 

The Legal Aid (Scotland) Act 1986 (c.47) 35

15 In Part 2 of Schedule 2 to the Legal Aid (Scotland) Act 1986 (proceedings in which civil 
legal aid is not available)— 

(a) in paragraph 4, after “(asp 17)” insert “or Part 8 of the Bankruptcy and Diligence 
etc. (Scotland) Act 2006 (asp 00)”; and 

(b) in paragraph 5, after “(asp 17)” insert “or Part 8 of the Bankruptcy and Diligence 40
etc. (Scotland) Act 2006 (asp 00)”. 
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The Debtors (Scotland) Act 1987 (c.18) 

16 (1) The 1987 Act is amended as follows. 

(2) In section 2 (effect of time to pay direction on diligence)— 

(za) in subsection (1)(b), after sub-paragraph (iv) insert— 

“(v) a money attachment; 5

(vi) a land attachment; 

(vii) a residual attachment,”; 

(a) in subsection (2), at beginning insert “Subject to subsection (2A) below,”; 

(b) after that subsection insert— 

“(2A) Where the arrestment which remains in effect as mentioned in subsection (2) 10
above is an arrestment such as is mentioned in subsection (1) of section 73H of 
this Act, while the time to pay direction is in effect— 

(a) it shall not be competent to release funds under subsection (2) of that 
section; and 

(b) the period during which the direction is in effect shall be disregarded for 15
the purposes of determining whether the period mentioned in subsection 
(3) of that section has expired. 

(2B) While a time to pay direction is in effect an interim attachment shall remain in 
effect—

(a) if it has not been recalled; or 20

(b) to the extent that it has not been restricted under subsection (3) below.”; 

(c) in subsection (3), after “restrict” insert “an interim attachment or”; 

(d) in subsection (4)— 

(i) after “If” insert “an interim attachment or”; and 

(ii) after “restriction of the” insert “interim attachment or”; and 25

(e) after subsection (5) insert— 

“(5A) Where— 

(a) a time to pay direction is recalled or ceases to have effect as mentioned 
in subsection (5) above; and 

(b) an arrestment such as is mentioned in section 73H(1) of this Act is in 30
effect,

 the clerk of court or sheriff clerk shall intimate the fact of that recall or 
cessation to the arrestee.”. 

(3) In section 3 (variation and recall of time to pay direction and arrestment)— 

(za) in subsection (1)(a), after “reasonable” insert “in all the circumstances”; 35

(a) in subsection (1)(b)— 

(i) after “if” insert “an interim attachment or”; 

(ii) after “restrict the” insert “interim attachment or”; and 
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(b) in subsection (2), after “If” insert “an interim attachment or”. 

(4) In section 5 (time to pay orders)— 

(a) in subsection (5), for paragraph (a) substitute— 

“(a) articles belonging to the debtor have been attached and notice of an 
auction given under section 27(4) of the Debt Arrangement and 5
Attachment (Scotland) Act 2002 (asp 17) but no auction has yet taken 
place;

(aa) money owned by the debtor has been attached and removed;”; 

(aa) for paragraph (c) and the word “or” immediately preceding it substitute— 

“(c) land owned by the debtor has been attached and an order under section 10
86(2) of the Bankruptcy and Diligence etc. (Scotland) Act 2006 (asp 00) 
(in this Part, the “2006 Act”) granting warrant for sale of the land has 
been made but that warrant has not yet been executed; or 

(d) property owned by the debtor has been attached by residual attachment 
and a satisfaction order under section 124(2) of the 2006 Act has been 15
made but not yet executed,”; and 

(b) after subsection (5) insert— 

“(5A) Where, in respect of a debt to which this section applies, an arrestment such as 
is mentioned in subsection (1) of section 73H of this Act has been executed, 
the sheriff may make a time to pay order in respect of that debt only if less than 20
8 weeks of the period mentioned in subsection (3) of that section have 
expired.”.

(4A) In section 6 (application for time to pay order), in subsection (6), leave out paragraph (b) 
and the word “and” immediately preceding it and insert— 

“(b) serve on— 25

(i) the creditor; and 

(ii) where an arrestment such as is mentioned in section 73H(1) of this 
Act is in effect, the arrestee, 

 a copy of the interim order; and 

(c)  serve on the creditor a copy of any order under subsection (4) above.”. 30

(4B) In section 7 (disposal of application for time to pay order), in subsection (4)(a), for “and 
the creditor” substitute “, the creditor and, where an arrestment such as is mentioned in 
section 73H(1) of this Act is in effect, the arrestee”. 

(5) In section 8 (effect of interim order on diligence)–– 

(a) in subsection (1)–– 35

(i) before paragraph (a) insert— 

“(za) to attach in execution of the decree any articles which have been attached 
by interim attachment;”; 

(ii) in paragraph (a), for “auction any articles which have been attached” 
substitute “give, in relation to any articles which have been attached, notice 40
of an auction under section 27(4) of the Debt Arrangement and Attachment 
(Scotland) Act 2002 (asp 17)”; 
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(iii) after paragraph (a) insert— 

“(aa) to execute a money attachment;”; 

(iv) in paragraph (c), at the beginning insert “subject to subsection (1A) 
below,”; and 

(v) for paragraph (d) substitute— 5

“(d) subject to subsection (1B) below, to register, under section 72(1)(c) of 
the 2006 Act, a notice of land attachment; 

(e) subject to subsection (1C) below, to apply, under section 118(1) of the 
2006 Act, for a residual attachment order.”; and 

(b) after subsection (1) insert— 10

“(1A) Where the arrestment mentioned in subsection (1)(c) above is an arrestment 
such as is mentioned in subsection (1) of section 73H of this Act, while the 
interim order is in effect— 

(a) it shall not be competent to release funds under subsection (2) of that 
section; and 15

(b) the period during which the order is in effect shall be disregarded for the 
purposes of determining whether the period mentioned in subsection (3) 
of that section has expired. 

(1B) Where, before the interim order is made— 

(a) a notice of land attachment is registered, it shall not be competent to take 20
any steps other than— 

(i) serving, under subsection (3) of section 72 of the 2006 Act, a copy 
of that notice; and 

(ii) registering, under subsection (4) of that section, a certificate of 
service; or 25

(b) a land attachment is created, it shall not be competent to make, under 
section 86(2) of the 2006 Act, an order granting a warrant for sale of the 
attached land. 

(1C) Where, before the interim order is made, a residual attachment order has been 
made, it shall not be competent— 30

(a) to take any steps other than serving, under section 121(1) of the 2006 
Act, a schedule of residual attachment; or 

(b) to make, under section 124(2) of the 2006 Act, a satisfaction order.”. 

(6) In section 9 (effect of time to pay order on diligence)— 

(za) in subsection (1)(b), after sub-paragraph (iv) insert— 35

“(v) a money attachment; 

(vi) a land attachment; 

(vii) a residual attachment,”; 

(a) in subsection (2), for paragraph (c) substitute— 

896



Bankruptcy and Diligence etc. (Scotland) Bill 205
Schedule 5—Minor and consequential amendments 

“(c) where a notice of land attachment has been registered under section 72(1)(c) of 
the 2006 Act, shall make an order prohibiting the taking of any steps other 
than—

(i) the serving, under subsection (3) of that section, of a copy of the notice; 
and5

(ii) the registration, under subsection (4) of that section, of a certificate of 
service;

(ca) where a residual attachment order has been made under section 120(2) of the 
2006 Act, shall make an order prohibiting the taking of any steps other than the 
serving, under section 121(1) of the 2006 Act, of a schedule of residual 10
attachment; 

(cb) may make an order recalling an interim attachment;”; 

(aa) after subsection (2) insert— 

“(2A) While a time to pay order is in effect, it shall not be competent in respect of the 
debt—15

(a) to make, under section 86(2) of the 2006 Act, an order granting warrant 
for sale of attached land; or 

(b) to make, under section 124(2) of the 2006 Act, a satisfaction order.”; 

(b) in subsection (3)— 

(i) after “If” insert “an interim attachment,” and 20

(ii) for “or the recall of” substitute “, the recall of the interim attachment or”; 

(c) in subsection (4)— 

(zi) at the beginning insert “Subject to subsection (4A) below,”; and 

(i) for “(2)(d) or (e)” substitute “(2)(cb), (d) or (e)”; 

(ca) after subsection (4) insert— 25

“(4A) Where, in relation to an arrestment such as is mentioned in subsection (1) of 
section 73H of this Act, the sheriff does not exercise the power conferred on 
him by subsection (2)(e) above to recall that arrestment, he shall make an 
order—

(a) prohibiting, while the time to pay order is in effect, the release of funds 30
under subsection (2) of section 73H of this Act; and 

(b) providing that the period during which the time to pay order is in effect 
shall be disregarded for the purposes of determining whether the period 
mentioned in subsection (3) of that section has expired.”; 

(d) in subsection (6), for “(2)(d) or (e)” substitute “(2)(cb), (d) or (e)”;  35

(da) in subsection (7), after paragraph (b) insert “; and 

(c) where any order under subsection (4A) above is made in relation to an 
arrestment such as is mentioned in section 73H(1) of this Act is in effect, 
intimate that order to the arrestee.”; and 

(e) in subsection (8)— 40

(i) for paragraph (a) substitute— 
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“(a) to sell articles which have been attached (other than by virtue of section 
20(1) or 22(3) of the Debt Arrangement and Attachment (Scotland) Act 
(asp 17);”; and 

(ii) in paragraph (b), at the beginning insert “to grant”. 

(7) In section 10 (variation and recall of time to pay order and arrestment)— 5

(za) in subsection (1)(a), after “reasonable” insert “in all the circumstances”; 

(a) in subsection (1)(b), after “if” insert “an interim attachment,”; and 

(b) in subsection (2), after “If” insert “an interim attachment,”. 

(7A) In section 13 (saving of creditor’s rights and remedies), in the full-out words to 
subsection (2), for “poinding”, in any place where it occurs, substitute “attachment”. 10

(8) In section 87(2)(a) (warrant in extract decree to authorise diligence)— 

(a) after “arrestment” insert “, a land attachment, a residual attachment, a money 
attachment”; and 

(b) after “executing the” insert “land attachment, residual attachment, money 
attachment or”. 15

(9) In section 104 (regulations), after “Regulations” insert “and orders”. 

(10) In section 105 (application to Crown)— 

(a) the existing words become subsection (1); 

(b) after “1947” insert “and subject to subsection (2) below”; and 

(c) at the end insert— 20

“(2) Section 70B of this Act does not affect Her Majesty in Her private capacity as 
an employer.” 

(11) In section 106 (interpretation)— 

(za) after the definition of “current maintenance”, insert— 

 ““debt advice and information package” has the meaning given to it in 25
section 47(4) of this Act;”; 

(a) after the definition of “employer”, insert— 

““enactment” includes an Act of the Scottish Parliament and any 
enactment comprised in subordinate legislation under such an Act;”; and 

(b) in the definition of “officer of court”, for the words from “a” where it first occurs 30
to the end substitute “a judicial officer”. 

The Abolition of Domestic Rates etc. (Scotland) Act 1987 (c.47) 

17 (1) Schedule 2 to the Abolition of Domestic Rates etc. (Scotland) Act 1987 is amended as 
follows.

(2) In paragraph 7(3) (diligences which can be used to recover community charge), after 35
paragraph (a) insert— 

“(aa) a money attachment;”. 
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(3) In paragraph 8(1) (sheriff officer’s fees and outlays), after “attachment)” insert “and 
section 184(1) of the Bankruptcy and Diligence etc. (Scotland) Act 2006 (asp 00) 
(expenses of money attachment)”. 

The Child Support Act 1991 (c.48) 

18 In section 38 of the Child Support Act 1991 (enforcement of liability orders by 5
diligence)—

(a) in subsection (1)— 

(i) after paragraph (a) insert— 

“(aa) for the Secretary of State— 

(i) to charge the person to pay the appropriate amount; and 10

(ii) to execute, in respect of the person’s land, a land attachment;”; and 

(ii) for the words from “and”, where it fifth occurs, to the end, substitute— 

“(c) for an inhibition.”; and 

(b) for subsection (2) substitute— 

“(2) In subsection (1)— 15

(a) the “appropriate amount” means the amount in respect of which the 
order was made, to the extent that it remains unpaid; and 

(b) in paragraph (aa), “land” has the same meaning as in section 71 of the 
Bankruptcy and Diligence etc. (Scotland) Act 2006 (asp 00).”. 

The Social Security Administration Act 1992 (c.5) 20

19 In section 121B of the Social Security Administration Act 1992— 

(a) in subsection (1) (diligences which can be used to recover unpaid contributions), 
after paragraph (a) insert— 

“(aa) a money attachment;”; and 

(b) in subsection (4) (sheriff officer’s fees and outlays), after “attachment)” insert 25
“and section 184(1) of the Bankruptcy and Diligence etc. (Scotland) Act 2006 
(asp 00) (expenses of money attachment)”. 

The Local Government Finance Act 1992 (c.14) 

20 (1) Schedule 8 to the Local Government Finance Act 1992 is amended as follows. 

(2) In paragraph 2(3) (diligences which can be used to recover council tax etc.), after 30
paragraph (a) insert— 

“(aa) a money attachment;”. 

(3) In paragraph 4(1) (sheriff officer’s fees and outlays), after “attachment)” insert “and 
section 184(1) of the Bankruptcy and Diligence etc. (Scotland) Act 2006 (asp 00) 
(expenses of money attachment)”. 35
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The Tribunals and Inquiries Act 1992 (c.53) 

21 In Part II of Schedule 1 to the Tribunals and Inquiries Act 1992 (tribunals under the 
supervision of the Scottish Committee of the Council on Tribunals), after paragraph 54A 
insert—

“Judicial Officers 54B. The disciplinary committee of the Scottish 5
Civil Enforcement Commission constituted 
under paragraph 14 of Schedule 2 of the 
Bankruptcy and Diligence etc. (Scotland) Act 
2006 (asp 00).”. 

The Proceeds of Crime (Scotland) Act 1995 (c.43) 10

22 In section 32 of the Proceeds of Crime (Scotland) Act (inhibition of property affected by 
restraint order or by interdict)— 

(a) in subsection (1)— 

(i) for the words “Lord Advocate, the Court of Session” substitute “prosecutor, 
the court”; 15

(ii) in paragraph (a), for the words “Lord Advocate” substitute “prosecutor”; 
and

(iii) in paragraph (b), for the words from “have” to the end substitute “forthwith 
be registered by the prosecutor in the Register of Inhibitions.”; and 

(b) in subsection (5), for the words “Lord Advocate” substitute “prosecutor”. 20

The Criminal Procedure (Scotland) Act 1995 (c. 46) 
22A In section 221 of the Criminal Procedure (Scotland) Act 1995 (fines: recovery by civil 

diligence), in subsection (1)(a)— 

(a) for “the execution of an arrestment and the attachment of articles belonging to 
him” insert— 25

“(i) the execution of an arrestment; 

(ii) the attachment of articles belonging to him; and 

(iii) the execution of a money attachment,”; and 

(b) after “attachment”, where it second occurs, insert “or the money attachment”. 

The Finance Act 1997 (c.16) 30

23 In section 52 of the Finance Act 1997— 

(a) in subsection (2) (diligences which can be used to recover certain taxes), after 
paragraph (a) insert— 

“(aa) a money attachment;”; and 

(b) in subsection (3) (sheriff officer’s fees and outlays), after “attachment)” insert 35
“and section 184(1) of the Bankruptcy and Diligence etc. (Scotland) Act 2006 
(asp 00) (expenses of money attachment)”. 
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The Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7) 

24 In schedule 3 to the Ethical Standards in Public Life etc. (Scotland) Act (devolved 
public bodies), after the entry “Scottish Children’s Reporter Administration”, insert— 

“The Scottish Civil Enforcement Commission”. 

The Water Industry (Scotland) Act 2002 (asp 3) 5

25 (1) Schedule 4 to the Water Industry (Scotland) Act 2002 is amended as follows 

(2) In paragraph 2(3) (diligences which can be used to recover unpaid charges), after sub-
paragraph (za) insert— 

“(zb) a money attachment;”. 

(3) In paragraph 4(1), at the beginning insert “Without prejudice to section 39(1) of the 10
Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17) (expenses of 
attachment) and section 184(1) of the Bankruptcy and Diligence etc. (Scotland) Act 
2006 (asp 00) (expenses of money attachment),”. 

The Scottish Public Services Ombudsman Act 2002 (asp 11)
25A In Part 2 of schedule 2 to the Scottish Public Services Ombudsman Act 2002 (Scottish 15

public authorities), after paragraph 37 insert— 

“37A The Scottish Civil Enforcement Commission”. 

The Freedom of Information (Scotland) Act 2002 (asp 13) 

26 In schedule 1 to the Freedom of Information (Scotland) Act (public authorities within 
the meaning of section 3), after paragraph 80 insert— 20

“80A The Scottish Civil Enforcement Commission.”. 

The Proceeds of Crime Act 2002 (c.29) 

27 In section 123 of the Proceeds of Crime Act (inhibition of property affected by a 
restraint order)— 

(a) in subsection (1), for the words “Lord Advocate, the Court of Session” substitute 25
“prosecutor, the court”; 

(b) in subsection (3)— 

(i) in paragraph (a), for the words “Lord Advocate” substitute “prosecutor”; 
and

(ii) for paragraph (b) substitute— 30

“(b) must forthwith be registered by the prosecutor in the Register of 
Inhibitions”; and 

(c) in subsection (7) , for the words “Lord Advocate” substitute “prosecutor”. 

The Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17) 

28 (1) The 2002 Act is amended as follows. 35
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(2) In section 10(3) (competence of attachment), for paragraphs (a) and (b) substitute— 

“(a) the debtor has been charged to pay the debt;  

(c) the period for payment specified in the charge has expired without 
payment being made; and 

(d) where the debtor is an individual, the creditor has, no earlier than 12 5
weeks before taking any steps to execute the attachment, provided the 
debtor with a debt advice and information package.”. 

(3) In section 11 (articles exempt from attachment)— 

(a) in subsection (1), after paragraph (d) insert— 

“(e) any money.”; and 10

(b) after subsection (2) insert— 

“(3) In subsection (1)(e) above, “money” has the same meaning as in section 162 of 
the Bankruptcy and Diligence etc. (Scotland) Act 2006 (asp 00).”. 

(3A) After section 13 insert— 

“13A Schedule of attachment 15

(1) The officer must, immediately after executing an attachment, complete a 
schedule such as is mentioned in subsection (2) below (in this section, the 
“attachment schedule”). 

(2) An attachment schedule— 

(a) must be in (or as nearly as may be in) the form prescribed by Act of 20
Sederunt; and 

(b) must specify— 

(i) the articles attached; and 

(ii) their value, so far as ascertainable. 

(3) The officer must— 25

(a) give a copy of the attachment schedule to the debtor; or 

(b) where it is not practicable to do so— 

(i) give a copy of the schedule to a person present at the place where 
the attachment was executed; or 

(ii) where there is no such person, leave a copy of it at that place. 30

(4) An attachment is executed on the day on which the officer complies with 
subsection (3) above.”. 

(4) In section 14 (procedure for attachment of articles kept outwith dwellinghouses), for 
“19” substitute “19A”. 

(5) In section 15, the title to that section becomes “Valuation”. 35

(6) In section 28(1)(b) (restriction on alteration of arrangements for auctions), for “19” 
substitute “19A”. 

(7) In section 32 (report of auction)— 

(a) in subsection (2)(a), after sub-paragraph (iii) insert— 
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“(iiia)any sums paid by the debtor to account of the sum recoverable;”; 
and

(b) in subsection (4), for the words from “Court” to the end substitute “Scottish Civil 
Enforcement Commission under section 58(1)(b) of the Bankruptcy and Diligence 
etc. (Scotland) Act 2006 (asp 00).”. 5

(8) In section 33 (audit of report of auction)— 

(a) in subsection (7), for the words from “providing” to the end substitute— 

“(a) giving— 

(i) the debtor; 

(ii) the creditor; and 10

(iii) any third party who claims ownership (whether alone or in 
common with the debtor) of any attached article, 

 an opportunity to make representations; or 

(b) holding a hearing.”; and 

(b) in subsection (8), for “debtor” substitute “persons mentioned in subsection (7)(a) 15
above.”.

(8A) In section 34 (articles belonging to third parties), in subsection (1)(b)(ii), for “so 
satisfied” substitute “satisfied that the claim is valid”. 

(9) In section 40 (recovery from debtor of expenses of attachment)— 

(a) in subsection (3)— 20

(i) in paragraph (a), for “9(2)(a), (d) or (e)” substitute “9(2)(d) or (10)(b)”; and 

(ii) in paragraph (c), for “presentation of a petition for an administration order” 
substitute “appointment of an administrator”; and 

(b) in subsection (4)(b), for “administration order” substitute “appointment”. 

(10) In section 41(2)(a) (ascription of sums recovered by attachment), after sub-paragraph (i) 25
insert—

“(ia) any previous interim attachment the expenses of which are 
chargeable against and recoverable from the debtor under section 
9P(1)(a) of this Act;”. 

(11) In section 45 (interpretation of Parts 2, 3 and 4 of that Act), in the definition of “officer”, 30
for the words from “the” where it first occurs to the end substitute “a judicial officer 
appointed by a creditor”. 

(12) In section 60(2) (application of the Act to sequestration for rent and arrestment) for the 
words “such a” substitute “the landlord’s”. 

(13) In schedule 1, in paragraph 1, before “2” insert “1A,”. 35

The Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4) 

29 In schedule 2 to the Public Appointments and Public Bodies etc. (Scotland) Act (the 
specified authorities to which the Commissioner for Public Appointments in Scotland’s 
code of practice applies), after the entry “Scottish Children’s Reporter Administration”, 
insert—40
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 “Scottish Civil Enforcement Commission”. 

The Finance Act 2003 (c.14) 

30 In paragraph 3(2) of Schedule 12 to the Finance Act 2003 (diligences which can be used 
to recover stamp duty land tax), after sub-paragraph (a) insert— 

“(aa) a money attachment;”. 5

The Civil Partnership Act 2004 (c.33)
31 In section 103(6) of the Civil Partnership Act 2004 (warrant to enter premises), for 

“messenger-at-arms or sheriff officer” substitute “judicial officer”.
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SCHEDULE 6 
(introduced by section 203)

REPEALS AND REVOCATION

PART 1

REPEALS5

Enactment Extent of repeal

10

15

20

25

30

Decrees in Absence Act 1584 (c.10) 
(Act of the Parliaments of Scotland) 

Ejection Caution Act 1594 (c.27) 
(Act of the Parliaments of Scotland) 

Arrestments Act 1617 (c.17) (Act of 
the Parliaments of Scotland) 

Diligence Act 1621 (c.6) (Act of the 
Parliaments of Scotland) 

Adjudication Act 1621 (c.7) (Act of 
the Parliaments of Scotland) 

Diligence Act 1661 (c.344) (Act of 
the Parliaments of Scotland) 

Minority Act 1663 (c.4) (Act of the 
Parliaments of Scotland) 

Adjudications Act 1672 (c.45) (Act 
of the Parliaments of Scotland) 

Debtors (Scotland) Act 1838 (c.114) 

Hypothec Amendment (Scotland) 
Act 1867 (c.42) 

Titles to Land Consolidation 
(Scotland) Act 1868 (c.101) 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

Section 17. 

Section 22. 

The whole Act. 

In section 3, in the definition of the “deed” and 
“conveyance”, the words “of adjudication for debt, 
and” and the words “whether for debt or 
implement,”. 

In section 62, the words “, whether for debt or”, in 
both places where they occur. 

In section 129, the words “, whether for debt or”, 
in both places where they occur. 
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Enactment Extent of repeal

  5

10

15

20

25

30

35

Hypothec Abolition (Scotland) Act 
1880 (c.12) 

Judicial Factors (Scotland) Act 1889 
(c.39)

Heritable Securities (Scotland) Act 
1894 (c.44) 

Sheriff Courts (Scotland) Act 1907 
(c.51)

Conveyancing (Scotland) Act 1924 
(c.27)

Execution of Diligence (Scotland) 
Act 1926 (c.16) 

Public Registers and Records 
(Scotland) Act 1948 (c.57) 

Reserve and Auxiliary Forces 
(Protection of Civil Interests) Act 
1951 (c.65) 

Taxes Management Act 1970 (c.9) 

Sheriff Courts (Scotland) Act 1971 
(c.58)

Prescription and Limitation 
(Scotland) Act 1973 (c.52) 

In section 159, the words “for debt or in security 
or”.

Schedules PP and RR. 

The whole Act. 

In section 11A(2), the words “Court or”; and in 
paragraph (a), the word “permanent”. 

Sections 3, 6 and 7. 

Schedules A to C 

In section 5(4), the words “actions of adjudication 
save in so far as now competent and”. 

In section 29, the words “of a warrant of 
sequestration for rent, or”. 

In section 40, the word “officers,”. 

In section 44, subsection (1); and in subsection 
(2), in paragraph (a)(i), the words “and 
Adjudications”, and paragraph (b). 

Section 1. 

Section 4. 

In section 5, the words from “a law agent” to the 
end.

In section 1(2), the words “and Adjudications”. 

Section 8(2)(e). 

In section 64(1), the words “poinding, 
sequestration for rent, or”. 

In section 35(1)(b), the words “and actions of 
sequestration for rent” and the words “or the rent 
in respect of which sequestration is asked,”. 

Section 1(4). 
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Enactment Extent of repeal

  5

10

15

20

25

30

35

Land Registration (Scotland) Act 
1979 (c.33) 

Sale of Goods Act 1979 (c.54) 

Rent (Scotland) Act 1984 (c.58) 

Family Law (Scotland) Act 1985 
(c.37)

Bankruptcy (Scotland) Act 1985 
(c.66)

In section 6(1)(c), the words “and Adjudications”. 

In section 12(3)(k), the words “and 
Adjudications”.

In section 62(5), the words “or sequestration for 
rent”.

Section 110. 

Section 19. 

In section 1A, in subsection (1)(b)(ii), the words 
“under paragraph 5(1)(e) of Schedule 5 to this 
Act”; and in subsection (3)(c), the word 
“permanent”. 

Section 2(4). 

In section 3, the word “permanent” in each place 
where it occurs. 

In section 4, the words “(other than one to which 
Schedule 2 to this Act applies)”; and the word 
“permanent”. 

In section 5, in subsection (4A), the word 
“permanent”; in subsection (7), paragraph (a); and 
in subsection (8)(a), the words “or concurs in a 
petition by the debtor”. 

In section 7(1), in paragraph (c), sub-paragraphs 
(iii), (iv), (v) and (vi); and the words 
““confiscation order””, where they second occur.   

In section 8, in subsection (1)(a), sub-paragraph 
(i); in subsection (5), the words “, or the 
concurring in,”; and in subsection (6), the words 
“or concurring” and “or concur”. 

Section 12(1A). 

In section 13(2)(b), the words “in the 
sequestration”. 

In section 14, in subsection (1)(a), the words “and 
adjudications”; in subsection (2) the words “and of 
a citation in an adjudication”; in subsection (3)(a), 
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Enactment Extent of repeal

  5

10

15

20

25

30

35

the words “, or by virtue of paragraph 11 of 
Schedule 4 to,”; in subsection (4), the word 
“permanent” and the words “and adjudications”; 
and subsection (5). 

In section 15, in subsection (3), the words “or a 
creditor concurring in the petition for 
sequestration”; in subsection (5)(a), the words 
“and adjudications”; in subsection (6), the word 
“interim”; and in subsection (8)(a), the words from 
“permanent”, where it first occurs, to “interim”. 

In section 16, in subsection (1)(b), the words 
“interim trustee, the permanent”; and in subsection 
(2), the words “interim trustee or permanent”. 

In section 17(8), in paragraph (a), the words “and 
adjudications”; and in paragraph (b)(ii), the word 
“permanent”. 

Section 18(2)(g). 

In section 19, in subsection (1), the word 
“interim”, where it second occurs; and in 
subsections (2) to (4), the word “interim”, in each 
place where it occurs. 

In section 20, the word “interim”, in each place 
where it occurs; and subsections (4) and (5). 

In section 20A, the words “interim” and “21 or”. 

In section 21A, in subsection (1), the word 
“interim”, where it second occurs; in subsections 
(2) to (7), the word “interim”, in each place where 
it occurs; and subsection (9). 

In section 21B, in subsection (1), the word 
“interim”, where it first occurs and paragraph (b) 
and the word “and” immediately preceding that 
paragraph; and subsection (2). 

In section 22, the word “interim”, in each place 
where it occurs; and in subsection (5)(b)(ii), the 
words “or permanent trustee”. 

In section 23, the word “interim”, in each place 
where it occurs. 

In section 24, in subsection (2), the word 
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Enactment Extent of repeal

  5

10

15

20

25

30

35

40

“permanent”, where it third and fourth occurs; and 
in subsection (4)(b), the words from “who” to the 
end.

In section 25, in subsection (6), paragraph (a) and 
the word “and” immediately following that 
paragraph; and in paragraph (b), the words “where 
he is not the same person as the interim trustee,” 
and the word “permanent”. 

Section 25A. 

In section 26, in subsection (2)(b), the words 
“(unless the interim trustee has himself become 
the permanent trustee)”; and in subsection 
(3)(b)(i), the words “(except where the interim 
trustee has himself become the permanent 
trustee)”.

In section 26A, in subsection (2), the word 
“interim”, where it second occurs; and in 
subsections (4), (5) and (7), the word “interim”, in 
each place where it occurs. 

Section 27(7). 

In sections 28 to 30, the word “permanent”, in 
each place where it occurs. 

In section 31, in subsection (1), the words “in the 
permanent trustee” and paragraphs (a) and (b) and 
the word “; and” immediately preceding them; in 
subsection (2), the words “(reserving any effect of 
such inhibition on ranking)”; and in subsections 
(2) to (7) and (10) the word “permanent”, in each 
place where it occurs. 

In section 31A(2) (as inserted by paragraph 15 of 
Schedule 11 to the Proceeds of Crime Act 2002 
(c.29)), the word “permanent”. 

In section 31B, in subsection (1), the word “and” 
following paragraph (a); and in subsection (2), the 
word “permanent” 

In sections 31C to 36C, 36E and 36F, the word 
“permanent”, in each place where it occurs. 

In section 37, subsection (1)(a); in subsection (2), 
the word “which”, the words “shall be effectual to 
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Enactment Extent of repeal

  5

10

15

20

25

30

35

40

create a preference for the inhibitor and” and the 
word “permanent”; in subsection (4), the word 
“permanent” in both places where it occurs; in 
subsection (6), the word “permanent” in both 
places where it occurs; and in subsection (8), the 
words from “to”, where it first occurs, to “or”, 
where it second occurs; and in subsection (9), the 
word “permanent”. 

In section 38, the word “permanent” in each place 
where it occurs. 

In section 39, in subsection (1), the word 
“permanent”, in both places where it occurs, and 
the words “with the commissioners or, if there are 
no commissioners,”; and in paragraph (c), the 
words “if there are no commissioners,”; and in 
subsection (2), the word “permanent”, the words 
from “but” to “court” and the words from “if”, 
where it second occurs, to “estate”, where it first 
occurs; and in subsections (3) to (6) and (8), the 
word “permanent” in each place where it occurs. 

In sections 40 to 45, the word “permanent” in each 
place where it occurs. 

In section 46, in subsection (1), in paragraph (a), 
the word “permanent” and in paragraph (b) the 
words “the Court of Session or” and the word 
“permanent”; and in subsection (4), the word 
“permanent”. 

In section 47, the word “permanent” in both places 
where it occurs. 

In section 48, in subsection (1), the word 
“permanent”; in subsection (2), in paragraph (a), 
the word “interim” and in paragraph (b), the word 
“permanent”; in subsection (3), the words from “, 
and”, where it second occurs, to the end of the 
subsection; in subsections (4) and (5), the word 
“permanent”, in each place where it occurs; in 
subsection (7), paragraph (a) and in paragraph (b) 
the words ““interim” and”, “respectively” and 
““permanent” and”; and in subsection (8), the 
word “permanent”. 

In sections 49 to 53, the word “permanent”, in 
each place where it occurs. 

910



Bankruptcy and Diligence etc. (Scotland) Bill 219
Schedule 6—Repeals and revocation 
Part 1—Repeals 

Enactment Extent of repeal

  5

10

15

20

25

30

35

40

In section 54, the word “permanent”, in each place 
where it occurs; in subsection (4)(b)(ii), the words 
“interim or”; and in subsection (7)(a), the words 
“and adjudications”. 

In sections 56 and 57, the word “permanent”, in 
each place where it occurs. 

In section 58A, in subsections (1), (4), (5) and (7), 
the word “permanent”, in each place where it 
occurs; and subsection (9). 

In section 60(2), the word “permanent”. 

In sections 61 to 65, the word “permanent”, in 
each place where it occurs. 

In section 67, in subsection (4), the word 
“permanent”; and in subsection (5), in paragraph 
(b), the words “interim or permanent”. 

In sections 69 and 70, the word “permanent”, in 
each place where it occurs. 

In section 73(1), the definition of “permanent 
trustee”.

In section 75, in subsection (4), the words “by the 
permanent trustee”; in subsection (5), paragraph 
(b); in subsection (7), the word “permanent”; and 
in subsection (11), the words from “permanent”, 
where it first occurs, to “interim”. 

In Schedule 1, the word “permanent”, in each 
place where it occurs. 

In Schedule 4, in paragraph 1(1), the word 
“permanent”, where it second occurs; in paragraph 
2, the word “permanent”; in paragraph 4, the word 
“permanent”, where it first occurs;  in paragraph 9, 
in sub-paragraphs (1) and (1A), the word 
“permanent”, in each place where it occurs; in 
paragraph 12, the word “permanent”, in both 
places where it occurs; in paragraph 17, in sub-
paragraphs (1), (3) and (4), the word “permanent”, 
in each place where it occurs; and in paragraph 18, 
in sub-paragraphs (3) and (4), the word 
“permanent”, in each place where it occurs. 

In Schedule 5, in paragraph 2(1), the words “and 
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Part 1—Repeals 

Enactment Extent of repeal

5

10

15

20

25

30

35

Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1985 
(c.73)

Insolvency Act 1986 (c.45) 

Debtors (Scotland) Act 1987 (c.18) 

Proceeds of Crime (Scotland) Act 
1995 (c.43) 

Terrorism Act 2000 (c.11) 

Mortgage Rights (Scotland) Act 

adjudications”; and in paragraph 4, sub-paragraphs 
(b)(ii) and (d).  

In Schedule 6, the word “permanent”, in each 
place where it occurs (including the occurrence in 
the italic cross-heading preceding paragraph 7); 
and in paragraph 11(2), the words “the interim 
trustee or, as the case may be,”. 

In Schedule 7, in paragraph 25(a), the words 
“interim or permanent”. 

In section 8(7), the words “and Adjudications”. 

In section 185(2)(d), the word “permanent”. 

Section 2(1)(b)(iv). 

In section 5, subsection (1)(c).  

Section 8(3). 

In section 9, subsection (1)(b)(iv); and, in 
subsection (8), the words “to grant”. 

Section 15(1). 

Part V. 

Section 101. 

In Schedule 6, paragraph 3. 

In section 32, in subsection (2), the words from 
“as” to the end; subsection (3); and in subsection 
(5)(b), the words “and Adjudications”. 

In Schedule 1, in paragraph 7(c), the words from 
“raise” to “property” where it first occurs 

In Schedule 4, in paragraph 21, in sub-paragraph 
(2)(b) the words from “shall”, where it first 
occurs, to “and”, where it first occurs, and the 
words “and adjudications”; in sub-paragraph (3), 
the words from “as” to the end; and in sub-
paragraph (5)(b), the words “and adjudications”. 

In section 3(1) , the words “and Adjudications”. 
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Enactment Extent of repeal

  5

10

15

20

2001 (asp 11) 

International Criminal Court 
(Scotland) Act 2001 (asp 13) 

Proceeds of Crime Act 2002 (c.29) 

Debt Arrangement and Attachment 
(Scotland) Act 2002 (asp 17) 

In Schedule 6, in paragraph 6, in sub-paragraph 
(2)(b) the words from “shall”, where it first 
occurs, to “and”, where it first occurs, and the 
words “and Adjudications”; in sub-paragraph (3), 
the words from “as” to the end; and in sub-
paragraph (6)(b), the words “and Adjudications”. 

In Schedule 6, in paragraph 10(6) , the words “and 
Adjudications”.

In section 123, in subsection (4), the words from 
“as” to the end; and in subsection (7)(b), the words 
“and Adjudications”. 

Section 285(7). 

In Schedule 3, paragraph 7(5), the words from 
“raise” to “property” where it first occurs. 

Section 4(2A)(d). 

Section 15(1). 

Section 60(1), (2)(b), (4) and (5). 

Schedule 1, paragraph 4(a), the words “of court”. 

PART 2

REVOCATION

Enactment Extent of revocation
25 The Bankruptcy (Scotland) 

Regulations 1985 (S.I. 1985 No. 
1925)

Regulation 13. 
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